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SIXTEENTH  TEAR  OF  THE  BEIQN  OF  YICTORLL    1853. 


The  Judges  who  usually  sat  in  Banco  in  this  Term  were : 

jEEYISy  C.  J.  CRBSSWELLy  J. 

Maulb,  J.     /^     ^  ^  ^  Williams,  J. 


EEGUL^  6ENERALES, 

Hilary  Term,  1858, 

FRAHED  PURSUAET  TO  THE  COMMON  LAW  PROCEDURE  ACT,  1852. 

Whsbkas,  the  pnustioe  of  the  Coarto  of  Qaeen'i  Benoh,  Common  Pleas,  and  Exche* 
qoer,  in  civil  aotiont,  in  respect  of  which  the  said  coorte  poeseae  a  common  juriadio* 
tion,  haa  been  to  a  great  extent  superseded  or  altered  by  the  Common  Law  Procedure 
Aet»  1852,  and  it  is  expedient  that  the  written  rules  of  practice  of  the  said  c«iurts 
■boold  be  consolidated  and  rendered  uniform :  it  is  ordered,  that  all  existing  written 
rules  of  practice  in  any  of  the  said  courts  in  regard  to  such  civil  actions,  save  and 
emqd  <u  regardi  any  Hep  or  proceeding  hereio/ore  laken,  shall  be  and  the  same  are 
hereby  annulled ;  and  that  the  practice  to  be  observed  in  *the  said  courts  with  . .  ^ 
respect  to  the  matters  hereafter  mentioned*  shall  be  as  follows,  that  is  to  say,      L  ^ 
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Appe«r»D06,  3. 
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Veaae,  efamofo  of,  ft. 

Paitiealon  of  demand  or  fet-off,  T. 

SacBfity  for  eoits,  8. 

TOL.  XIU.- 


Dlwontinoanee,  8. 

Staying  fwoeeedingf,  8. 

Cognorlt }  warrant  of  attorney ;  Judge's  order 

for  Judgment,  8. 
Erldenee;  admiuioa  and  inspection  of  doco* 

meats,  Ae.,  9. 
Trial;  notiee  of  trial  and  of  Inquiry,  11. 
Jury ;  Tiew,  13. 
New  trial ;  motions  in  arrest  of  Judgment ;  and 

Judgment  non  obstante  Tsredlcto,  lA. 


BEOULiB  GENERALES.    H.  T.  1853. 


Jodgmenty  16. 
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Krror,  IS. 

BxecutioD,  19. 

Beviror  aod  loiro  fseiai,  21. 

Andita  querela,  31. 

Bntry  of  saUsfaotion  on  roll,  31. 

Bailable  proceeding! ;  bail|  and  bail  in  tnor^SA: 

BJeotment,  29. 

Gaiuea  removed  from  inferior  ooarti,  30, 

Penal  actions,  eoropoanding  of,  30.    < 

Paupers,  actions  hj,  31.  .  '• 


,» •, 


Prisoners,  and  proeeedings  against,  81. 

Sherlib ;  rules  to  return  wriU  or  bring  In  Um 
bod7^33. 

Irregnlar&y;  setting  aside  proeeedings  for,  34^ 

iUBdkf its,  34. 

B%l<^  stfmmonses,  and  orders,  33. 
'^oVees,  serTiee  of,  and  of  rulei^ 
'/•Jfc,  37. 
'*ktkaohment,  39« 

Awards  and  annuities,  39. 

Ifiseellaneous,  39. 

Forms  of  proeeedings,  4X 


I 


Writ  of  Summons. 
1.  When  a  writ  6£*8finimon8  is  endorsed  in  the  special  fonn  mentioned  in  Beci« 
27  of  the  CommOD'/I^aw  Procedure  Act,  1852,  the  following  are  the  amounts  which 
may  be  endors^.l)^  the  plaintiff's  attorney  or  agent  upon  the  writ,  for  costs ;  and 
to  inclu^p  ih}i^age : 

In  actions  above  201, 


£ 
3 

4 


8 
0 


0 
0 


In  town  causes        ......... 

In  country  or  agency  cases  (including  mileage)  •       -       -       - 

la  actions  vnder  201. 
In  town  causes       .........  2  14     0 

In  country  or  agency  cases  (including  mileage)  -       •       •       *      3     2     0 

j|iq-i  *Where  die  plaintiff's  attorney,  at^.the  time  of  issuing  the  writ,  diums  mora 
-1  than  the  sums  fixed  as'aboVe,  th^emlorsement  on  the  writ  of  summons  in  respect 
of  costs  shall  be  as  follows :  "  Such  sum  as  shall  be  allowed  on  taxation,  for  costs.'' 
And,  in  case  the  plaintiff  shall  be  found  not  entitled  to  more  costs  than  such  fixed 
sums,  or  if  more  than  one-sixth  shall  be  disallowed,  the  plaintiff's  attorney  shall  pay 
the  costs  of  taxation.  So,  if  the  attorney  has  endorsed  on  the  writ  one  of  the  fixed 
sums  for  the  costs  of  judgment,  and  claims  more  costs  on  signing  judgment,  and  on 
taxation  shall  be  found  not  entitled  to  more  than  such  sum,  or  if  more  than  one-sixth 
be  taken  off  on  taaation,  the  plaintiff's  attorney  tball  in  like  manner  pay  the  eosti 
of  taxation,    (ss.  25,  27,  Sched.  A,  No.  4.) 

ApnAftAKCB. 

2.  If  two  or  more  defendants  in  the  same  action  shall  appear  by  the  same  attorney, 
Imd  at  the  8a>ne  time,  the  names  of  all  the  defendants  so  appearing  shall  be  inserted 
in  one  appearance, 

AtTOBMET  AMD  OVAKDIAM. 

3.  An  attorney  not  entering  an  appearance  in  pursuance  of  his  undertaking,  shaS 
be  liable  to  an  attachment. 

4.  No  attorney  shall  be  changed  without  the  order  of  a  judge. 

5.  A  special  admission  of  prochein  amy,  or  guardian,  to  prosecute  or  defend  Ibr 
an  infant,  shall  not  be  deemed  an  authority  to  prosecute  or  defend  in  any  but  Urn 
particular  action  or  actions  specified. 

JoiNDKR  or  Pabtibs. 

6.  WTienever  a  pUUniy/fshaU  amaul  the  writ,  afUr  noHee  by  the  defendant,  or  a  plm 
in  abatement  of  a  ^nonjoinder  by  virtue  of  the  Common  Law  I\wxdure  Aci^ 
1852,  sect,  36,  As  ehaUjUe  m  eonaemt  in  writing  of  the  party  or  parties  whoee  nantm 

or  names  are  to  be  added,  together  miih  an  affidavit  of  the  handwriting,  and  give  wttifii 
thereof  to  the  defendant,  unless  the  filing  ^f  such  eonseni  be  dispensed  with  by  order 
qf  the  court  or  a  Judge,    (s.  34). 
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Pliamnqs. 

7.  Ko  nde^r  room  for  time  io  declare  nhall  be  granted. 

8.  The  defendant  shall  not  be  at  liberty  to  waive  his  plea,  or  enier  a  relicia  wrifi* 
emfione  afier  a  demurrer,  without  lea?e  of  the  court  or  a  judge,  wdete  bjf  corueni  of 
the  plaintiff  or  hie  aUomejf, 

9.  In  case  the  time  for  pleading  to  any  declaration,  or  for  answering  any  plead* 
lugs,  shall  not  have  expired  before  the  10th  day  of  August  in  any  year,  the  party 
ealled  upon  to  plead,  reply,  &c.,  shall  have  the  same  number  of  days  for  that  purpose 
after  the  24th  day  of  October,  as  if  the  declaration  or  preceding  pleading  had  been 
delivered  or  filed  on  the  24th  of  October. 

10.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered,  he  shall  in  the 
Bsarg^in  of  such  plea  state  the  date  of  such  judgment,  and,  if  such  judgment  shall  be 
in  a  court  of  record,  the  number  of  the  roll  on  which  such  proceedings  are  entered, 
if  any ;  and,  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign  judg- 
ment as  for  want  of  a  plea ;  and,  in  case  the  same  be  falsely  stated  by  the  defendant, 
the  plaintiff,  on  producing  a  certificate  from  the  proper  officer  or  person  having  the 
eoatody  of  the  records  or  proceedings  of  the  court  where  such  judgment  is  alleged  to 
have  been  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  as  therein 
stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea. 

*P4rMSNT  OF  MomiT  IKVO  COUET.  [*6 

11.  No  affidavit  shall  be  necessary  to  verify  the  plaintiff's  signature  to  the  written 
aathority  to  his  attorney  to  take  money  out  of  court,  unless  specially  required  by  the 
amster.  (s.  72.) 

12.  When  money  is  piud  into  court  in  respect  of  any  particular  sum  or  cause  of 
action  in  the  declaration,  and  the  plaintiff  acoepts  the  same  in  satisfhction,  the 
plaintiff,  when  the  costs  of  the  cause  are  taxed,  shall  be  entitled  to  the  costs  of  the 
cause  in  respect  of  that  part  of  his  claim  so  satisfied,  up  to  the  time  the  money  is  so 
paid  in  and  taken  out,  whatever  may  be  the  result  of  any  issue  or  issues  in  respect 
of  other  causes  of  action ;  and,  if  the  defendant  succeeds  in  defeating  the  residue 
of  the  clairo,  he  will  be  entitled  to  the  costs  of  the  cause  in  respect  of  such  defence, 
commencing  at  "  Instructions  for  plea,"  but  not  before. 

13.  Where  money  is  paid  into  court  in  several  actions  which  are  consolidated,  and 
the  plaintiff,  vnthout  taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he  shall  be 
entitled  to  costs  on  the  other  up  to  the  time  of  paying  money  into  court. 

DsMvaasa. 

14.  The  party  demurring  may  give  a  notice  to  the  opposite  ptrty  to  join  in 
demurrer  in  four  days,  which  notice  may  be  delivered  separately,  or  endorsed  on  the 
demurrer,  otherwise  judgment,  (s.  89.) 

15.  No  motion  or  rule  for  a  oonoilium  shall  be  required ;  but  demurrers,  as  well 
mm  all  special  cases,  special  verdicts^  and  appeals  from  county-courts,  shall  be  set 
down  for  argument  in  the  special  paper  at  the  request  of  either  party,  four  clear 
dmjs  before  the  day  on  which  the  same  are  to  be  argued ;  and  notice  thereof  p^  ^ 
'shall  be  given  forthwith  by  such  party  to  the  opposite  party.  L 

IC.  Four  clear  days  before  the  day  appointed  for  argument,  the  plaintiff  shall 
deliver  copies  of  the  demurrer^book,  special  case,  special  verdict,  or  appeal  cases,  with 
tfie  points  intended  to  be  insisted  on,  to  the  Lord  Chief  Justice  of  the  Queen's  Bench 
or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and  the  senior  puisne 
jadge  of  the  court  in  which  the  action  is  brought ;  and  the  defendant  shall  deliver 
copies  to  the  other  two  judges  of  the  court  next  in  seniority ;  and,  in  default  thereof 
hj  either  party,  the  other  party  may,  on  the  day  following,  deliver  such  copies  as 
ensght  to  have  been  so  delivered  by  the  party  making  defiuilt ;  and  the  party  making 
default  shall  not  be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited  with 
the  master  a  sufficient  sum  to  pay  for  such  copies.    If  the  statement  of  the  polnti 
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have  not  been  exchanged  between  the  parties,  each  party  shall,  in  addition  to  tli« 
two  copies  left  bj  him,  deliver  ahK>  his  statement  of  the  points  to  the  other  two  judges, 
either  by  marking  the  same  in  the  margin  of  the  books  delivered,  or  on  separate 
papers. 

17.  When  there  shall  be  a  demurrer  to  part  only  of  the  declaration  or  other 
subsequent  pleadings,  those  parts  only  of  the  declaration  and  pleadings  to  which  such 
demurrer  relates,  shall  be  copied  into  the  demurrer-books ;  and,  if  any  other  parte 
shall  be  oopied,  the  master  shall  not  allow  the  oosts  thereof  on  taxation,  either  as 
between  party  and  party,  or  as  between  attorney  and  client 

ViNUB,  Change  or. 

18.  No  venue  shall  be  changed  without  a  special  order  of  the  court  or  a  judges 
unluM  by  cofuetU  of  the  parties, 

*7]  *Particvlar8  or  Dm  and  or  Sxr-orr. 

19.  With  every  declaration  (unless  the  writ  has  been  specially  endorsed  under  the 
provisions  contained  in  the  25th  section  of  the  Common  Law  Procedure  Act,  1852)« 
delivered  or  filed,  containing  eaiuet  ofadion  mch  at  those  set  forth  in  schedule  B, 
of  that  Aett  and  numbered  from  ItolA  indusivet  or  of  a  like  nature^  the  plaintiff 
shall  deliver  or  file  full  particulars  of  his  demand  under  such  claim,  where  such 
particulars  can  be  comprised  within  three  folios ;  and  where  the  same  cannot  be 
comprised  within  three  folios,  he  shall  deliver  or  file  such  a  statement  of  the 
nature  of  his  claim,  and  the  amount  of  the  sum  or  balance  which  he  claims  to 
be  due,  as  may  be  comprised  within  that  number  of  fulios;  and,  with  every 
plea  of  setoff  contaifUng  daims  of  a  similar  nature  as  those  in  respect  of  which  a 
plaintiff  is  required  to  deliver  or  file  particulars,  the  defendant  shall  in  like  manner 
deliver  particulars  of  his  setroff.  And,  to  secure  the  delivery  or  filing  of  particulars 
in  all  such  cases,  it  is  ordered,  that,  if  any  such  declaration  shall  be  delivered  or 
filed,  or  any  plea  of  setoff  delivered,  without  such  particulars  or  such  statement 
M  aforesaid,  and  a  judge  shall  afterwards  order  a  delivery  of  particulars,  the  plaintiffy 
or  defendant  as  the  ease  may  be,  shall  not  be  allowed  any  costs  in  respect  of  any 
summons  for  the  purpose  of  obtaining  such  order,  or  of  the  particulars  he  may  after- 
wards deliver ;  and  a  copy  of  the  particulars  of  the  demand,  and  set-off,  shall  be 
annexed  by  the  plaintiff's  attorney  to  every  reoord  at  the  time  it  is  entered  with  the 
proper  oflicer.  (s.  25.) 

^,  A  summons  for  particulars,  and  order  thereon,  may  be  obtained  by  a  defendant 
before  appearance,  and  may  be  made,  if  the  judge  think  fit,  without  the  production 
of  any  affidavit 
^Q^       21,  A  defendant  shall  be  allowed  the  same  time  for  *pleading  afler  the 

J  delivery  of  particulars  under  a  judge's  order,  which  he  had  at  the  return  of  the 
■ommons,  unless  otherwise  provided  for  in  such  order. 

SicuBiTT  rom  Costs. 

22.  An  application  to  compel  the  plaintiff  to  give  security  for  oosts,  must,  in 
ordinary  oases,  be  made  before  issue  joined,  (s.  142.) 

DlSOOHTINUAKCI. 

23.  To  entitle  a  pluntiff  to  discontinue  afler  plea  pleaded,  it  shall  not  be  necessary 
to  obtain  the  defendant's  consent ;  but  the  rule  shall  contain  an  undertaking  on  the 
part  of  the  plaintiff  to  pay  the  costs,  and  a  consent,  that  if  they  are  not  paid  withia 
four  days  after  taxation,  defendant  shall  be  at  liberty  to  sign  judgment  of  non  pros, 

SrATiira  PiocEEDnros. 

24.  In  any  action  against  an  acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  prs- 
missory  note,  the  defendant  shall  be  at  liberty  to  stay  proceedings,  on  payment  ef 
the  debt  and  oosts  in  that  action  only. 
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CooifOTiT;  Wabbaht  or  Attoekit;  Judob'b  Ordsb  iob  Judombiit. 

25.  No  jodgment  shall  be  signed  apon  any  cognovit,  or  any  warrant  of  attorney, 
witkoat  such  cognoTit  or  warrant  being  delivered  to  and  filed  by  the  master,  who  ii 
hereby  ordered  to  file  the  same  in  the  order  in  which  it  is  received. 

26.  Leave  to  enter  up  judgment  on  a  warrant  of  attorney  above  one  and  under  tea 
years  old,  is  to  be  obtained  by  order  of  a  judge  made  ex  parte,  and,  if  ten  years  old 
•r  more,  upon  a  summons  to  show  cause. 

*27.  Every  attorney  or  other  person  who  shall  prepare  any  warrant  of  attor-  p^Q 
nev  to  confess  judgment,  which  is  to  be  subject  to  any  defeasance,  shall  cause  ^ 
•ach  defeasance  to  be  written  on  the  same  paper  or  parchment  on  which  the  warrant 
is  m'ttten^  or  cause  a  memorandum  in  writing  to  be  made  on  such  warrant,  contain- 
bg  the  substance  and  effect  of  such  defeasance. 

28.  The  costs  of  filing  a  judge's  order  for  judgment  against  a  trader  defendant, 
under  the  bankrupt  act,  shidl  noi  be  allowed  unless  specially  ordered  by  the  judge. 

EvioBNCB ;  Admissiok  and  Insfbctioit  or  Documents;  Subpoena  to  feoduce  Rbooem  | 

Depositions  on  Intbbboqatoeies. 

29.  The  form  of  notice  to  admit  doeuments  referred  to  in  the  Common  Law  Proce- 
dure Act,  1852,  section  117,  may  be  as  follows : — 

lDtheQ.B.1 

C.  P.  V  A.  B.  r.  C.  D. 
or  Exchequer.  J 

Take  notice  that  the  ]  T)efendant  i  '^^  ^''  cause  proposes  to  adduce  in  evi* 
deoce  the  several  documents  hereunder  specified,  and  that  the  same  may  be  inspected 
by  the  \  pii^tiff'    [  ^^  Attorney  or  agent,  at         ,  on         between  the  hours  of 

;  and  the  I  p^f^^^^^  }  is  l^enby  required,  within  48  hours  fwm  the  Uui^ 

Wieniioned  hour,  to  admit  that  such  of  the  said  documents  as  are  specified  to  be  ori- 
ginals were  respectively  written,  signed,  or  executed,  as  they  purport  respectively  to 
have  been  ;  that  such  as  are  specified  as  copies  are  true  copies;  and  such  documents 
as  are  stated  to  have  been  served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 
^respectively ;  saving  all  just  exceptions  to  the  admissibility  of  all  such  docu-  r^-i  a 
ments  as  evidence  in  this  cause.    Dated,  &c.  ^ 

To  E.  F.,  Attorney  G.  H.,  Attorney 

tr  ["  Agent"]  for  {  gf '  }  [or  «  Agent"]  for  {  JJ^ 

[Here  describe  the  documents,  the  manner  of  doing  which  may  be  as  follows :] 

Orioinals. 


Dtacripiion  of  the  Doeumenis, 


1 


Deed  of  Covenant  between  A.  B.  and  C.  D.  1st  part ; 

and  £.  F.  2d  part 

Indenture  of  Lease  from  A.  B.  to  C.  D. 

Indenture  of  Release  between  A.  B.,  0.  D.,  1st  part,  ftc. 

Letter,  Defendant  to  PluintiiT      -        - 

Policy  of  Insurance  on  Goods  by  ship  Isabella  on  voyage 

from  Oporto  to  London  .....' 

Meaiorandum*of  Agreement  between  G.  D.,  Captain  of 

said  ship,  and  E.  F. -      ' 

Bill  of  Exchange  fur  100/.  at  Three  Months,  drawn  by 
,  A.  B.  on  and  accepted  by  C.  D.,  endorsed  by  E.  F.  ► 

and  O.  n.      .       -       -        -       .       .       -       -        j 


Date, 


1st  January,  1848. 

1st  February,  1848. 
2d  February,  1848. 
1st  March,  1848. 

3d  December,  1847. 
1st  January,  1848. 

1st  May,  1849. 
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COPBS, 


Description  ofDoeumentt. 


Begister  of  Baptism  of  A.  B.  in  the  parish ) 
ofX.  -  -  -  -       ) 

Latter,  Plaiatiif  to  Defendant 


Dates. 


Ist  Jan.,  1848. 
let  Feb.,  1848. 

let  March,  1848. 

Trinity  Term, 
10th  Vict. 

lit  Jan.,  1680. 


Original  or  DttpU* 
cate,  sertedf  sent,  or 
delivered,  when^  kmo^ 
and  by  whom. 


{Sent  by  Qeneral 
Post,  Feb.  2, 1848. 


(  Served  Mar.  2, 
1R48,  on  Deft.'8 
Attorney,  by  £.  F. 
of 


Notice  to  produce  Papers 

Becord  of  a  Jadf^ent  of  the  court  of  ) 

Queen's  Bench  in  an  action,  J.  S.  v,  J.  N.  J 
Letters- Patent  of  King  Charles  II.  in  the  ) 

Rolls  Chapel j^ ______^_ 

^ti i-i  *30.  In  all  cases  of  trials,  writs  of  inquiry,  or  inquisitions  of  any  kittd, 
-^  either  party  may  call  on  the  other  party,  by  notice,  to  admit  documents  in  the 
manner  provided  by,  and  subject  to  the  provisions  of,  the  Common  Law  Proceduo 
Act,  1852 ;  and,  in  case  of  the  refusal  or  neglect  to  admit  after  such  notice  given, 
the  costs  of  proving  the  document  shall  be  paid  by  the  party  so  neglecting  or  refusing, 
whatever  the  result  of  the  cause  may  be,  unless  at  the  trial  or  inquisition  the  judge 
er  presiding  officer  shall  certify  that  the  refusal  to  admit  was  reasonable ;  and  no 
costs  of  proving  any  document  shall  be  allowed  unless  such  notice  be  given,  except  in 
oases  where  the  omission  to  give  the  notice  is  in  the  opinion  of  the  master  a  savuig 
of  expense,    (as.  117,  118.) 

31.  An  order  upon  the  lord  of  a  manor,  to  allow  the  usual  limited  inspection  of  the 
court  rolls,  on  the  application  of  a  copyhold  tenant,  may  be  absolute  in  the  first  in* 
Stance,  upon  an  affidavit  that  the  copyhold  tenant  has  applied  for  and  been  refused 
inspection. 

32.  So  subpoena  for  the  production  of  an  original  record  shall  be  issued,  unless  m 
rule  of  oourt  or  the  order  of  a  judge  shall  be  produced  to  the  officer  issuing  the  samSt 
and  filed  with  him,  and  unless  the  writ  shall  be  made  conformable  to  the  descriptioa 
of  the  document  mentioned  in  such  rule  or  order. 

33.  All  depositions  of  witnesses  taken  under  the  order  of  a  judge,  rule  of  court*  or 
writ  of  commission,  shall  be  returned  to  and  filed  in  the  offioe  of  ike  masters  of  As 
Court  in  which  ike  action  or  proceeding  is  pending. 

Trial,  Notice  of  Trial,  and  Inquirt. 

34.  Notice  of  trial  or  inquiry,  and  of  continuance  of  trial  or  inquiry,  shall  be  pveii« 
in  tovrn ;  but  countermand  of  notice  of  trial  or  inquiry  may  be  given  either  in  town 
or  country,  unless  otherwise  ordered  by  the  oourt  or  a  judge. 

j|j^  Q1       *35.  The  expression  "  Short  notice  of  trial,"  or  "  Short  notice  of  inquny,^ 
-I  shall  in  all  cases  be  taken  to  mean  four  days. 

36.  Notice  of  trial  or  inquiry  may  be  continued  to  any  sitting  in  or  after  term,  on 
giving  a  notice  of  continuance  four  days  before  the  time  mentioned  in  the  notice  of 
trial  or  inquiry,  unless  short  notice  of  trial  or  inquiry  has  been  given,  in  which  oases 
two  days'  previous  notice  shall  be  sufficient,  unless  otherwise  ordered  by  the  oourt  or 
a  judge,  or  by  consent,    (s.  97.) 

37.  Countermand  of  notice  of  inquiry  shall  be  given  four  days  before  the  day  of 
inquiry  mentioned  in  the  notice,  unless  short  notice  of  inquiry  has  been  given,  and 
then  two  days  before  such  day,  unless  otherwise  ordered  by  the  court  or  a  judge»  or 
by  consent    (s.  98.) 
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88.  On  a  replioation  or  other  pleading  denjing  the  existence  of  a  record  pleaded 
bj  the  defendant,  a  rule  for  the  defendant  to  produce  the  record  shall  not  be  necee- 
larj  or  need,  and,  instead  thereof,  a  four  dajs'  notice  shall  be  substituted,  requiring 
the  defendant  to  produce  the  record,  otherwise  judgment,    (s.  119.) 

39.  The  ooetB  of  the  day  for  not  preoeeding  to  trial,  or  to  execute  a  wnt  of  inquiry^ 
nay  be  obtained  by  a  side-bar  rule,  on  the  usual  aflSdnvit.    (s.  99.) 

40,  In  all  cases  where  the  plaintiff's  pleading  is  in  denial  of  the  pleading  of  the 
defendant,  without  joining  itsue^  the  plaintiff's  attorney  may  give  notice  of  trial  at 
the  time  of  delivering  his  replication  or  other  subsequent  pleading ;  and,  in  case 
issue  shall  afterwards  be  joined,  such  notice  shall  be  available ;  but,  if  issue  be  not 
joined  on  such  replioation,  or  other  subsequent  pleading,  and  the  plaintiff  shall  sign 
judgment  for  want  thereof,  and  forthwith  give  notice  of  executing  a  writ  of  inquiry, 
such  notice  shall  operate  from  the  time  that  notice  of  trial  was  given  as  aforesaid ; 
and,  in  all  cases  where  the  defendant  demurs  to  the  plaintiff's  declaration,  *re-  ^^^  ^ 
plication,  or  other  subsequent  pleading,  the  defendant's  attorney,  or  the  defend-  L  -^^ 
ant,  if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of 
inquiry  on  the  back  of  the  joinder  in  demurrer ;  and,  in  case  the  defendant  pleads  a 
plea  in  bar»  or  rejoinder,  ftc.,  to  which  the  plaintiff  demurs,  the  defendant's  attorney^ 
or  the  defendant,  if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of  executing 
a  writ  of  inquiry,  on  the  back  of  such  demurrer. 

4L  Notice  of  a  trial  at  bar  shall  be  given  to  the  masters  of  the  court  before 
giving  notice  of  trial  to  the  party,  (s.  97.) 

42.  No  trial  by  proviso  shall  be  allowed  in  the  same  term  in  which  the  default  of 
tiie  plaintiff  has  been  made ;  and  no  rule  for  a  trial  by  proviso  shall  be  necessary, 

43.  All  causes  to  be  entered  for  trial  in  London  and  Middlesex,  shall  be  entered 
M  follows ;  that  is  to  say,  if  notice  of  trial  shall  be  given  for  any  sitting  within  term, 
two  days  before  the  day  of  sitting ;  and,  if  for  a  sitting  after  term,  before  eight 
o^dock,  P.M.,  of  the  day  before  the  first  day  of  such  sitting ;  and,  if  the  same  shall 
not  be  80  entered  for  such  sittings  respectively,  a  ne  recipiatur  may  be  entered. 

JUBY,  AND  TiKW. 

• 

44.  No  rule  for  a  special  jury  shall  be  granted  on  behalf  of  any  defendant  (or 
plaintiff  in  replevin),  except  on  an  affidavit,  either  stating  that  no  notice  of  trial  has 
been  ^ven,  or  if  it  has  been  giren,  then  stating  the  day  for  which  such  notice  has  been 
^ven ;  and,  in  the  latter  case,  no  such  rule  is  to  be  granted  unless  such  application 
is  made  for  it  more  than  six  days  before  that  day ;  provided  that  a  judge  may,  on 
fommons,  order  a  rule  for  a  special  jury  to  be  drawn  up  at  any  time.  (ss.  108,  113.) 

*45.  No  cause  shall  be  tried  by  a  special  jury,  in  Middlesex  or  London,  r^-tA 
unless  the  rule  for  such  special  jury  be  served,  and  the  cause  marked  in  the  *• 
associate's  book  as  a  special  jury  cause,  on  or  before  the  day  preceding  the  day 
appointed  in  Middlesex  and  London  respectively  for  the  trial  of  special  juries. 

46.  There  shall  be  no  rule  for  the  sheriff  to  return  a  good  jury  upon  a  writ  of 
inquiry,  but  an  order  shall  be  made  by  a  judge  upon  summons  for  that  purpose. 

47.  Sheriffs,  other  than  the  sherifls  of  London  and  Middlesex,  shall,  seven  days 
before  the  commission-day,  make  and  keep  at  their  offices,  for  inspection,  a  printed 
copy  of  the  panel  of  the  special  jurymen  to  try  the  special  jury  causes  at  the 
assises,  as  directed  by  the  Common  Law  Procedure  Act,  1852 ;  but  such  special  jury 
need  not  be  summoned,  except  notice  be  given  as  provided  for  by  the  112th  section 
of  the  stud  act. 

48.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by  the  officer  of  the  oonrt^ 
en  application  of  the  party,  without  a  motion  for  that  purpose,  (s.  114.) 

40.  Upon  an  application  for  a  view,  there  shall  be  an  affidavit,  stating  the  place  at 
vhidi  the  view  is  to  be  made,  and  the  distance  thereof  from  the  office  of  th* 
«nd6r-eheriff,  and  the  sum  to  be  deposited  in  the  hands  of  the  undcrsheriff  shall  be 
W,  IB  case  of  a  common  Jury,  and  161.  in  caw  of  a  special  jury,  if  such  distanci  ^ 
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not  exceed  fire  miles,  and  15/.  in  case  of  a  common  jury,  and  21/.  in  case  of  a 
special  jury,  if  it  be  above  five  miles.  And,  if  sneh  sam  shall  be  more  than  sufficient 
te  pay  the  expenses  of  the  view,  the  sarplus  shall  forthwith  be  retnmed  to  the  attorney 
of  the  party  who  obtained  the  view;  and  if  such  sum  shall  not  be  sufficient  to 
pay  such  expenses,  the  deficiency  shall  forthwith  be  paid  by  such  attorney  to  tho 
^ffri  under-sheriff.  And  the  under-sheriff  shall  pay  and  account  for  the  money  so 
J  ^deposited  according  to  the  scale  following ;  that  is  to  say, 

£    s.  d 
For  travelling  expenses,  to  the  under-sheriff,  showers,  and  jurymen, 

expenses  actually  paid,  if  reoMmable,  -.    .    ^ 

Fee  to  the  under-sheriff,  when  the  distance  does  not  exceed  five  miles  from 

his  office         -       -       -       -       -       -       -       -       -       -       -       -110 

Where  such  distance  exceeds  five  miles     -       -       -       -       -       -       0220 

And  in  case  he  shall  be  necessarily  absent  more  than  one  day,  then  for 

each  day  after  the  first  a  further  fee  of  •>       -       -        -       -       -110 

Fee  for  each  of  the  showers,  the  same  as  the  under-eheriff,  calculating  the 

distance  from  their  respective  places  of  abode.  ... 

Fee  to  each  common  juryman,  per  diem    -       -       -       -       -       -       -050 

For  each  special  juryman,  per  diem  -        -        -        -        -        -        -11,0 

Allowance  for  refreshment  to  the  under-sheriff,  showers,  and  jurymen, 
'  whether  common  or  special,  each,  per  diem   -       -       -       -       -       -050 

7o  the  bailiff  for  summoning  each  juryman  whose  residence  is  not  more 

than  five  miles  distant  from  the  office  of  the  under-sheriff  -  -  -  0  2  0 
And  to  each  whose  residence  does  exceed  five  miles  of  such  distance        -    0    5    0 

New  Trials,  Motions  in  Akrbst  of  JmraMXNT,  ANn  JunomNT  non  obstantb 

YEKEniCTO. 

50.  No  motion  for  a  new  trial,  or  to  enter  verdict  or  nonsuit,  motion  in  arrest  of 
judgment,  or  for  judgment  non  obstante  veredicto,  shall  be  allowed  after  the  expirar 
tion  of  four  days  from  the  day  of  trial,  nor  in  any  case  after  the  expiration  of  tho 
t^rm,  if  the  cause  be  tried  in  term,  or  after  the  expiration  of  the  first  four  days  of 
41  ai  ^^^  ensuing  term  when  the  cause  is  tried  out  of  term,  *uhUss  entered  in  a  Uti 

J  of  postponed  motioni  by  leave  of  (he  court. 

51.  No  suitor  who  appears  in  person  shall  be  at  liberty  to  set  down  any  motion  in 
mich  list  of  postponed  motions,  without  the  express  leave  of  the  court. 

52.  No  affidavit  shall  be  used  in  support  of  a  motion  for  a  new  trial  in  any  case, 
unless  such  affidavit  shall  have  been  made  within  the  time  limited  for  the  making 
Buch  motion,  without  the  special  permission  of  the  court  for  that  purpose. 

.  53.  If  such  motion  as  above  mentioned  be  entered  in  such  list  of  postponed 
motions,  or  if  such  motion  be  postponed  by  leave  of  the  court,  in  the  case  of  a  cause 
tried  in  term,  the  attorney  who  has  instructed  counsel  to  make  the  motion  shall  give 
notice  of  it  to  the  attorney  of  the  opposite  party,  otherwise  judgment  signed  on 
behalf  of  the  opposite  party  shall  be  deemed  regular,  and  every  suitor  who  appears 
in  person  shall  give  a  similar  twtioe, 

54.  If  a  new  trial  be  granted,  without  any  mention  of  costs  in  the  rule,  the 
oosts  of  the  first  trial  shall  not  be  allowed  to  the  successful  party,  though  he 
fiicceed  on  the  second. 

JunOMINT. 

t>5.  No  rule  for  judgment  shall  be  necessary ;  and,  after  the  return  of  a  writ  of 
inquiry,  judgment  may  be  signed  at  the  expiration  of  four  days  from  such  return. 

56.  All  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record  of  th« 
day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed,  and  shall  not 
have  relation  to  any  other  day ;  but  it  shall  be  competent  for  the  court  or  a  judge  io 
order  a  judgment  to  be  entered  nunc  pro  tunc» 
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57.  When  a  plaintiff  or  defendant  has  obtained  a  ^verdict  in  tenil,  or  in  r^-irt 
•e  a  plaintiff  has  been  nonsuited  at  a  trial  in  or  out  of  term,  judgment  L 

may  be  signed  and  execution  issued  thereon  in  fourteen  days,  unless  the  judge  who 
tries  the  cause  or  some  other  judge,  or  the  court,  shall  order  execution  to  issue  at 
an  earlier  or  later  period,  with  or  without  terms. 

58.  Where  issue  shall  be  joined  in  any  cause  which  is  ordered  to  be  tried  before 
tke  sheriff,  or  a  judge  of  an  inferior  court  of  record,  the  defendant  may  at  the  time 
when,  according  to  the  101st  section  of  the  Common  Law  Procedure  Act,  1852,  a 
defendant  might  gi?e  notice  to  the  plaintiff  to  bring  on  an  issue  to  be  tried,  give 
twenty  days'  notice  to  the  plaintiff  to  bring  on  the  issue  to  be  tried  before  such  sheriff 
or  judge  at  the  court  to  be  holden  next  after  the  expiration  of  such  twenty  days ; 
and,  if  the  plaintiff  neglects  to  give  notice  of  |rial  before  such  sheriff  or  judge  ;  or 
to  proceed  to  trial  in  pursuance  thereof,  the  defendant  may  proceed,  as  provided 
for  by  the  said  101st  section. 

Costs:  Sbttinq  off  Damaqis  ob  Costs. 

59.  One  days'  notice  of  taxing  costs,  together  with  a  copy  of  the  bill  of  costs  and 
aSdaTit  of  increase  (if  any),  shall  be  given  by  the  attorney  of  the  party  whose  costs 
are  to  be  taxed,  to  the  other  party,  or  his  attorney,  in  all  cases  where  notice  to  tax 
is  necessary. 

60.  One  appointment  only  shall  be  deemed  necessary  for  proceeding  in  the  taxation 
of  costs,  or  of  an  attorney's  bill. 

61.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the  defendant 
Iraa  not  appeared  in  person,  or  by  his  attorney  or  guardian. 

62.  When  issues  in  law  and  fact  are  raised,  the  costs  of  the  several  issues  both  in 
law  and  fact  will  follow  the  finding  or  judgment ;  and  if  the  party  entitled  to  tlie 
general  costs  of  the  cause  obtain  a  verdict  on  any  ^material  issue,  he  will  r-^-i  <> 
also  he  entitled  to  the  general  costs  of  the  trial ;  but,  if  no  material  issue  in  *- ' 
fiust  be  found  for  the  party  oiKerwue  entitled  to  the  general  costs  of  the  cause,  the 
coets  of  the  trial  shall  be  allowed  to  the  opposite  party. 

63.  No  setoff  of  damages  or  costs  between  parties  shall  be  allowed  to  the  pre* 
j  ad  ice  of  the  attorney's  lien  for  costs  in  the  particular  suit  against  which  the  set-off 
is  sought ;  provided,  nevertheless,  that  interlocutory  costs  in  the  same  suit  awarded 
to  the  adverse  party  may  be  deducted. 

Erbob. 

64.  Within  eight  days  after  the  filing  with  the  Master  of  the  memorandum  of 
orror  in  fact,  required  by  the  Common  Law  Procedure  Act,  1852,  the  plaintiff  in 
error  shall  assign  error ;  and,  in  default,  the  defendant  in  error,  his  executors  or 
administrators,  shall  be  entitied  to  sign  judgment  of  non  pros. 

65.  No  rule  to  plead  to  assignment  of  error  in  fact,  or  any  other  pleadings  in 
ecTor,  shall  be  necessary;  but  either  may  give  to  the  opposite  party  a  notice  to 
maawer  such  pleading  within  four  days,  otherwise  judgment;  which  notice  may  be 
delivered  separately,  or  endorsed  on  the  pleading. 

66.  Notice  of  trial,  and  all  other  proceedings  thereon,  shall  be  the  same  as  in  • 
iasoes  joined  in  an  ordinary  action. 

67.  After  the  suggestion  of  error  in  law,  alleged  and  denied  as  prescribed  by  the 
Common  Law  Procedure  Act,  1852,'  is  entered,  either  party  may  set  down  the  case 
for  argument,  and  forthwith  give  notice  in  writing  to  the*  opposite  party,  and  proifeed' 
to  the   argument  thereof  as  on  a  demurrer,  without  any  rule  or  motion  for  a 
CQDcilium. 

68.  Four  clear  days  before  the  day  appointed  for  ^argument,  the  plaintiff  p^^  a' 
in  tamr  shall  deliver  cqpies  of  the  judgment-roll  of  the  court  below  to  the  ^ 
jpdgfis  of  tkfi  Queen's  Bench,  on  error  from  the  Common  Pleas  or  Exchequer,  and  to ' 
the  judges  of  the  Consmon  J^leas  OQierrotifrom  the JQ^^aea'a  Bench ;  and  the>del^nd^^ 

VOL,  xni, — ^6 
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ant  in  error  shall  deliver  copies  thereof  to  the  other  judges  of  the  Court  of  Excbecjiier 
Chamber  before  whom  the  case  is  to  be  heard ;  and,  in  default  by  either  par^,  tho 
other  party  may  on  the  foUmoing  day  deliver  such  books  as  ought  to  have  beea 
delivered  by  the  party  making  default ;  and  the  party  making  default  shall  not  be 
heard  until  he  shall  have  paid  for  such  copies,  or  deoosited  with  the  master  a 
sufficient  sum  to  pay  for  such  copies. 

69.  The  costs  of  proceedings  in  error  shall  be  taxed  and  allowed  as  costs  in  tba 
cause. 

EtBCUTioir. 

70.  It  shall  not  be  necessary,  before  issuing  execution  upon  any  judgment  what- 
ever, t(>  enter  the  proceedings  upon  any  roll. 

71.  No  writ  of  execution  shall  be  issued  till  the  judgment  paper,  postea,  or  inquisi- 
tion, as  the  cast  may  &e,  has  been  seen  by  the  proper  officer,  nor  shall  any  vrU  of 
txeeuiion  be  issued  without  a  praecipe  being  filed  with  the  proper  officer, 

72.  Every  writ  of  execution  shall  bear  date  on  the  day  on  which  the  same  shall  be 
issued,  and  shall  be  tested  in  the  name  of  the  Lord  Chief  Justice  or  of  the  Lord 
Chief  Baron  of  the  court  from  which  the  same  shall  isrtne,  or,  in  case  of  a  vacancy  of 
«uch  office,  then  in  the  name  of  the  senior  puisne  judge  of  the  saad  court,  and  maiy  5f 
fnade  returnable  on  a  day  certain  in  term, 

73.  Every  writ  of  execution  shall  be  endorsed  with  the  name  and  place  of  abode 
ntQA-i  <»"  office  of  business  of  the  ^attorney  actually  suing  out  the  same ;  and,  in  ease 

-■  such  attorney  shall  not  be  an  attorney  6f  the  court  in  which  the  same  is  steed 
out,  then  also  with  the  name  and  place  of  abode  oir  office  ofbutiness  of  the  attorney  of 
such  court  in  whose  name  such  writ  shall  be  taken  out;  aiid,  when  the  attorney  actually 
suing  out  any  writ  shall  sue  out  the  same  as  agent  for  an  attorney  in  the  country, 
the  name  and  place  of  abode  of  such  attorney  in  the  country  shall  also  be  endorsed 
upon  the  said  writ ;  and,  in  case  no  attohiey  shall  be  employed  to  issue  the  writ,  then 
it  shall  be  endorsed  with  a  memoranduiA  Expressing  that  the  same  has  been  sued  out 
by  the  plaintiiTor  defendant  in  person,  as  the  ease  miay  6e,  mentioning  the  city,  town, 
or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the  house  of  such 
plaintiff's  or  defendants  residency  if  any  such  there  be. 

74.  Writs  of  capias  ad  siitisfaciendum  for  the  purposes  of  outlawry  on  final  proceis, 
or  to  fix  bail,  must  be  made  returnable  on  a  day  certain  in  term,  and  may  be  so 
returnable  on  any  day  in  term,  and  it  shall  be  sufficietitfor  either  purpose  that  there  be 
eight  days  between  the  teste  and  return, 

75.  A  writ  of  capias  ad  satisfiiciendttm  to  fix  bail  shall  have  eight  days  between 
the  teste  and  return,  and  must,  in  London  and  Middlesex)  be  entered  four  clear  days 
in  the  pul>lic  book  at  the  sheriff's  office. 

76.  Every  writ  of  execution  shall  be  endorsed  widi  a  direction  to  the  sheriit',  or 
other  officer  or  person  to  whom  the  Writ  is  directed,  to  levy  the  money  i'eally  due  and 
payable  and  sought  to  be  recovered  under  the  judgment,  stating  the  amoiint,  and  also 
to  levy  interest  thereon,  if  sought  to  be  recovered  under  the  judgment,  stating  the 
amount,  and  also  to  levy  interest  thereon,  if  sought  to  be  recovered,  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  time  when  the  judgment  was  enterM 
op,  or,  if  it  was  entered  up  before  the  1st  of  October,  18«S8,  then  from  that  day ;  pro- 
^91 1  ^^^^  i^U  in  cases  where  there  is  an  agreement  between  the  parties  *that  moire 

J  than  four  per  cent,  interest  shall  be  secured  by  the  judgment,  then  the  eudoMi^ 
meni  may  be  accordingly  to  levy  the  amount  of  interest  so  agr^. 

77.  In  cases  of  an  assessment  of  further  damages,  pursuant  to  the  statute  of  8  ft  9 
William  III.,  it  shall  be  stated  in  the  body  of  the  writ  of  execution  that  the  sheriff 
or  •0(Aer  offitoer  or  person  (o  whom  the  writ  is  direeted^  is  to  levy  intei^est  on  the  damagea 
assessed,  and  costs  taxed  in  that  behalf,  at  the  rate  of  four  pounds  per  centum  per 
amnura  from  the  day  on  which  execution  was  awarded,  unless  execatioB  iraa  awardei 
IwfoM  Iht  Ist  of  October,  1B36,  and,  in  that  case^  ^ifm  that  daf i 
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Rbtitoe  and  Scire  Facias. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own  writ  of  scire  facias  or 
iwTiTor,  alter  a  defendant  has  appeared,,  except  on  payment  of  costs. 

Audita  Qusrkla. 

79.  No  writ  of  audita  querela  shall  be  allowed,  unless  bj  rule  of  court  or  order  of 
a  judge. 

Entrt  or  SATisrACTioN  ON  Roll. 

80.  In  order  to  acknowledge  satisfaction  of  a  judgment,  it  shall  be  requisite  only 
to  produce  a  sadsfaction-piece,  in  form  as  hereinafter  mentioned ;  and  such  satisfac- 
tion-piece shall  be  signed  bj  the  party  or  parties  acknowledging  the  same,  or  their 
personal  representatiTcs ;  and  such  signature  or  signatures  shall  be  witnessed  by  a 
practising  attorney  of  one  of  the  courts  at  Westminster  expressly  named  by  him  or 
them,  and  attending  at  his  or  their  request,  to  inform  him  or  them  of  the  nature  and 
effect  of  such  satisfaction-piece  before  the  same  is  signed,  and  which  attorney  shall 
declare  himself,  in  the  attestation  thereto,  to  be  the  attorney  for  the  person  or  per- 
sons so  signing  the  same,  and  state  he  is  witness  as  *such  attorney ;  provided  r4io<> 
thai  a  judge  at  chambers  may  make  an  order  dispensing  with  such  signature  ^  ^ 
under  special  circumstances,  if  he  thinks  fit ;  and,  in  cases  where  the  satisfaction- 
piece  18  signed  by  the  personal  representative  of  a  deceased,  his  representative 
ehsracter  shall  be  proved  in  such  manner  as  the  master  may  direct. 

Ibrm  of  Saiisfaciiot^Pkce. 
In  the 

Monday,  the  day  of  A.  D.  185  . 

'*        io  wit.    Satisfaction  is  acknowledged  between  Plaintiff  and 

Defendant  in  an  action  for  and  :  And 

do  hereby  expressly  nominate  and  appoint  ,  Attomey-at-law,  to  vrit- 

nesB  and  attest  execution  of  this  acknowledgment  of  satisfaction. 

**  Judgment  entered  on  the  day  of  .        in  the  year  of  our  Lord  185  . 

Roll  No.       » 
Sgned  by  the  said  in  the  presence  of  me        ,  * 

of  ,  one  of  the  attorneys  of  the  court  of  at  West- 
minster. And  I  hereby  declare  myself  to  be  attorney 
fyr  and  on  behalf  of  the  said  ,  expressly  named  by 

h         and  attending  at  h         request  to  inform  h 
of  the  nature  and  effect  of  this  acknowledgment  of  satis- 
fibction  (which  I  accordingly  did  before  the  same  was 
ngned  by  h        ).    And  I  also  declare  that  I  subscribe 
my  name  hereto  as  such  attorney. 

Bailable  PBOcBEDiNas,  Bail,  and  Bail  in  ErroE. 

81.  The  sheriff,  or  other  officer  or  person  to  whom  any  writ  of  capias  shall  be 
directed  or  who  shall  have  the  ^execution  and  return  thereof,  shall,  within  six  r^oQ 
days  at  least  after  the  execution  thereof,  endorse  on  such  writ  the  true  day  of  ^  ^^ 
tiM  execution  thereof. 

82.  Where  the  defendant  is  describiBd,  in  the  writ  of  capias,  or  affidavit  tc  hold  to 
bail,  by  initials,  or  by  a  wrong  name,  or  without  a  Christian  name,  the  defendant 
sliall  not  be  discharged  out  of  custody,  or  the  bail-bond  delivered  up  to  be  cancelled, 
on  motion  for  that  purpose,  if  it  shall  appear  to  the  court  that  due  diligence  has  been 
Qsad  to  obtain  knowledge  of  the  phiper  name. 

83.  An  action  may  be  brought  upon  a  bail-bond  by  the  sheriff  himself  Ih  iny 


Signatars. 
>  the  above  named  plaintiff. 
Date. 


S4.  In  all  cams  where  the  bail-bond  shall  be  directed  to  stand  as  a  ■ecttrftf^  tbe' 
plaintiff  shall  be  at  libarty  to  ngn  jMguent  npon  it. 
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85.  Proceedings  on  the  bail-bond  maj  be  stayed  on  payment  of  costs  in  one  action, 
unless  sufficient  reason  be  shown  for  proceeding  in  more. 

86.  When  bail  to  the  sheriff  become  bail  tq  the  action,  the  plaintiff  may  except  ti» 
them,  though  he  has  taken  an  assignment  of  the  bail-bond. 

87.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail-bond  pending  a  rule 
to  bring  in  the  body  of  the  defendant 

88.  No  rule  shall  be  drawn  up  for  setting  aside  an  attachment,  regularly  obtained 
against  a  sheriff,  for  not  bringing  in  the  body,  or  for  staying  proceedings  regularly 
commenced  on  the  assignment  of  any  bail-bond,  unless  the  applicatibn  for  such  rule 
shall,  if  made  on  the  part  of  the  original  defendant,  be  grcunded  on  an  affidatit  of 
merits,  or,  if  made  on  the  part  of  the  sheriff,  or  bail,  or  any  officer  of  the  sheriff,  be 
grounded  on  an  affidavit,  showing  that  such  application  is  really  and  truly  made  on 
tiie  part  of  the  sheriff,  or  bail,  or  officer  of  the  sheriff,  as  the  case  may  be,  at  his  or 
neoxy  ^b^ir  ovn  expense,  *and  for  his  or  their  indemnity  only,  and  without  collusion 

"  ^  with  the  original  defendant. 

-  89.  Whenever  a  plaintiff  shall  rule  the  sheriff  on  a  return  of  cepi  corpus,  to  bring 
in  the  body,  the  defendants  shall  be  at  liberty  to  put  in  and  perfect  bail  at  any  time 
before  the  expiration  of  such  rale ;  and,  a  plaintiff  having  so  ruled  the  sheriff,  shall 
not  proceed  on  any  assignment  of  the  bail-bond,  until  the  time  has  expired  to  bring 
in  the  body  os^aforesaid. 

90.  In  case  a  rule  for  returning  a  writ  of  capias  shall  expire  in  vacation,  and  the 
sheriff  or  other  officer  having  the  return  of  such  writ,  shall  return  cepi  corpus  there* 
on,  a  rule  may  thereupon  issue,  requiring  the  sheriff  or  other  officer,  within  the  like 
number  of  di^s  after  the  service  of  such  rule  as  bj  the  practice  of  the  court  is  pre- 
scribed with  respect  to  rules  to  bring  in  the  body  issued  in  term,  to  bring  the  defend* 
ant  into  court,  by  forthwith  putting  in  and  perfecting  bail  above  to  the  action ;  and,  if 
the  sheriff  or  other  officer  shall  not  duly  obey  such  rule,  an  attachment  shall  issue  in 
the  following  term  for  disobedience  of  such  rule,  whether  the  bail  shall  or  shall  not 
have  been  put  in  and  perfected  in  the  mean  time. 

91.  Notice  of  more  bail  than  two  shall  be  deemed  irregular,  unless  by  order  of  the 
court  or  a  judge. 

92.  The  bail  of  whom  notice  shall  be  given,  shall  not  be  changed  without  leave  ef 
the  court  or  a  judge. 

93.  No  person  or  persons  shall  be  permitted  to  justify  himself  or  themselves  ae 
good  and  sufficient  bail  for  any  defendant  or  defendants,  if  such  person  or  persona 
shall  have  been  indemnified  for  so  doing  by  the  attorney  or  attorneys  concerned  for 
anv  such  defendant  or  defendants. 

94.  If  any  person  put  in  as  bail  to  the  action,  except  for  the  purpose  of  rendering 
only,  be  a  practising  attorney,  or  clerk  to  a  practising  attorney,  or  a  sheriff's 
^oei  *officer,  bailiff,  or  person  concerned  in  the  execution  of  process,  the  plaintiff 

•J  may  treat  the  bail  as  a  nullity/ and  sue  upon  the  bail-bond  as  soon  as  the  time 
f#r  putting  in  bail  has  expired,  unless  good  bail  be  duly  put  in  in  the  mean  time. 
.,95.  In  the  case  of  country  bail,  the  bail-piece  shall  be  transmitted  and  filed  within 
eight  days. 

96.  A  defendant  may  justify  bail  at  the  same  time  at  which  they  are  put  in, 
ppon*  giving  four  days'  notice  for  that  pCnrpose,  before  eleven  o'clock  in  the  morning, 
%nd  exclusive  of  Sunday.  If  the  plaintiff  is  desirous  of  time  to  inquire  after  the 
bail,  and  shall  give  one  day's  notice  thereof  as  aforesaid  to  the  defendant,  bis 
ilttorpey  or  agent,  as  the  case  may  be,  before  the  time  appointed  for  justification, 
stating  therein  what  further  time  is  required,  soch  time  not  to  exceed  three  day«.r 
t^en  (.unless  the  court  or  a  judge  shall  otherwise  okder)  the  time  for  putting  in  and 
justifying  bail  shall  be  postponed  accordingly,  and  all  proceedings  shall  be  stayed  in' 
ttie*meftntlrae< 

97.  ISvery  notice  of  biul  shall,  in  addition  to  the  descriptions  of  the  bul,  raentien> 
the  street  or  place,  and  number  (if  any),  where  each  of  the  bail  resides,  and  all  the 
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itreeU  or  places,  and  numbers  (if  any),  in  whioh  each  of  them  has  been  resident 
at  any  time  within  the  hist  six  months,  and  whether  he  is  a  housekeeper  or  free- 
bolder. 

98.  If  the  notice  of  bail  shall  be  accompanied  by  an  affidavit  of  each  of  the  bail, 
iccording  to  the  following  form,  and  if  the  plaintiff  afterwards  except  to  such  bail, 
be  shall,  if  such  bail  are  allowed,  pay  the  costs  of  justification ;  and,  if  such  bail 
are  rejected,  the  defendant  shall  pay  the  costs  of  opposition,  unless  the  court  or  a 
judge  thereof  shall  otherwise  order. 

*Farm  of  AffidavU  of  JuHifieaiion  of  BaU.  [*26 

In  the  Queen's  Bench  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas,"  (m  ihe  cote 

maybe]. 
Between  A.  J9.,  Plaintiff,  and  C.  D.,  Defendant. 
B.  B.,  one  of  the  bail  for  the  aboye-named  defendant,  maketh  oath,  and  saith. 
That  he  is  a  housekeeper  [or  freeholder,  (u  ihe  case  may  be,]  residing  at 
[deMcribing  particularly  the  street  or  place,  and  number,  if  any] ;  that  he  is  worth 
property  to  the  amount  of  £  [the  amount  required  by  the  practice  of  the 

eourt»]  over  and  above  what  will  pay  all  his  just  debts,  [if  bail  in  any  other  action, 
add  **  and  every  other  sum  for  which  he  is  now  bail"]  ;  that  he  is  not  bail  for  any 
defendant  except  in  this  action  [or,  if  baU  in  any  other  action  or  actions,  add 
"except  for  C,  D.  at  the  suit  of  E.  F.,  in  the  court  of  ,  in  the  sum  of  £  ,  for 
O  H.,  at' the  suit  of  /.  K,,  in  the  court  of  ,  in  the  sum  of  £         ,  specifying 

the  several  actions,  wi4h  the  courts  in  which  they  are  brought,  and  the  sums  in  tthich 
ihe  deponent  is  bail] ;  that  the  deponent's  property,  to  the  amount  of  the  said  sum 
of  £  [if  bail  in  any  other  action  or  actions,  here  add  "and  of  all  other  sums 

for  which  he  is  now  bail  as  aforesaid"]  consists  of  [here  specify  the  nature  an^ 
value  of  the  property  in  respect  of  which  the  bail  proposes  to  justify,  as  follovs : 
"  stock  in  trade,  in  his  business  of  ,  carried  on  by  him  at  ,  of  the 

value  of  £  ;  of  good  book  debts  owing  to  him  to  the  amount  of  £  ;  of 

furniture  in  his  house  at  ,  of  the  value  of  £  ;  of  a  freehold  or  lease- 

hold  farm  of  the  value  of  £  ;  situate  at  ,  occupied  by  ,  or  of  a 

dwelling-house  of  the  value  of  £  ,  situate  at  ,  occupied  by  ;" 

or  of  other  property,  particularizing  each  description  of  property,  with  the  value 
thereof] ;  and  that  the  deponent  *hath  for  the  last  six  months  resided  at  r*07 

[describing  the  place  or  places  of  such  residence],  *-  '^ 

Sworn,  [dx,,  as  usual], 

99.  If  the  plaintiff  shall  not  give  one  day's  notice  of  exception  to  the  bail  hy  whom 
tnoh  affidavit  shall  have  been  made,  the  recognisance  of  such  bail  may  be  taken  out 
of  court  without  other  justification  than  such  affidavit. 

100.  Where  notice  of  bail  shall  not  be  accompanied  by  such  affidavit,  and  in  bail 
in  error,  the  plaintiff  may  except  thereto  within  twenty  days  next  after  the  putting 
in  of  such  bail,  and  notice  thereof  given  in  writing  to  the  plaintiff  or  his  attomey» 
or,  where  special  bail  is  put  in  before  any  commissioner,  the  plaintiff  may  except 
thereto  within  twenty  days  next  after  the  bail-piece  is  transmitted,  and  notice  thereof 
given  as  aforesaid ;  and  no  exception  to  bail  shall  be  admitted  after  the  time  heroin- 
before  limited. 

101.  Affidavits  of  justification  shall  be  deemed  insufficient,  unless  they  state  that 
each  person  justifying  is  worth  double  the  amount  sworn  to,  over  and  above  what 
will  pay  his  just  debts,  and  over  and  above  every  other  sum  for  which  he  is  then 
baiU  except  when  the  sum  sworn  to  exceeds  1000^,  when  it  shall  be  sufficient  for  the 
bail  to  justify  in  1000/.  beyond  the  sum  sworn  to. 

102.  It  shall  be  sufficient  in  all  cases,  if  notice  of  justification  of  bail  be  given  two 
days  before  the  time  of  justification. 

103.  In  all  cases,  bail,  either  to  the  action  or  in  error,  shall  be  justified,  when 
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required,  within  four  days  after  ezoeptioD,  before  a  jadge  at  chambers,  both  in  term 
and  Yacation. 

104.  Bail,  though  rejected,  shall  be  allowed  to  render  the  principal,  without 
entering  into  a  fresh  recognisance. 

Mfn      *105.  Bail  shall  be  at  liberty  to  render  the  principal  at  any  time  during 
•1  the  last  day  for  rendering,  so  as  they  make  such  render  before  the  prison- 
doors  are  closed  for  the  night. 

106.  On  application  by  a  defendant,  or  his  bail,  or  either  of  them,  for  an  order  to 
render  a  defendant  to  a  county  gaol,  it  shall  be  specified  on  whose  behalf  such 
application  shall  be  made,  the  state  of  the  proceedings  in  the  cause,  for  what  amount 
the  defendant  was  held  to  bail,  and  by  the  sheriff  of  what  county  he  was  arrested, 
which  facts  shall  be  stated  in  the  order ;  and  that,(a)  on  such  order  being  lodged  with 
the  gaoler  of  the  county  gaol  in  which  such  defendant  was  so  arrested,  the  defendant 
may  be  rendered  to  his  custody  in  discharge  of  the  bail ;  and  that, (a)  on  such  lodgment 
and  render,  a  notice  thereof,  and  of  the  defendant's  being  actually  in  custody  thereon, 
in  writing,  signed  by  the  defendant  or  his  bail,  or  either  of  them,  or  the  attorney 
or  agent  of  any  or  either  of  them,  shall  be  delivered  to  the  plaintiff's  attorney  or 
agent ;  and  thereupon  the  bail  for  the  said  defendant  shall  be  wholly  exonerated, 
without  entering  any  exoneretur. 

107.  If  a  defendant  shall  be  in  custody  of  the  gaoler  of  any  county  gaol  by  Tirtne 
of  any  process  issued  out  of  any  of  the  said  courts,  he  may  be  rendered  in  discharge 
of  his  bail  in  any  action  depending  in  the  said  ooqrt,  in  like  manner  as  is  last 
herein-before  provided ;  and  Uiereupon  the  bail  shall  be  wholly  exonerated,  without 
entering  any  exoneretur. 

108.  Where  the  plaintiff  proceeds  by  action  on  the  recognisance  of  bail,  the  bail 
shall  be  at  liberty  to  render  their  principal  at  any  time  within  the  space  of  eight  days 
next  after  the  service  of  the  process  upon  them,  but  not  at  any  later  period ;  and, 
notice  thereof  given,(a)  the  proceedings  shall  be  stayed  upon  payment  of  the  costs  of 
the  writ  and  service  thereof  only. 

*109.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affidavit  of 
debt,  and  the  costs  of  suit,  not  exceeding  in  the  whole  the  amount  of  thwr 
recognisance. 

1 10.  To  entitle  bvl  to  a  stay  of  proceedings  pending  a  writ  of  error,  the  applies 
tion  must  be  made  before  the  Ume  to  surrender  is  out 

121.  Whenever  two  or  more  notices  of  justification  of  bul  shall  have  been  given 
before  the  notice  on  which  bail  shall  appear  to  justify,  no  bail  shiall  be  permitted  to 
justify,  without  first  paying  (or  securing  to  the  satisfaction  of  the  plaintiff,  his 
attorney  or  agent)  the  reasonable  costs  incurred  by  such  prior  notices,  although  the 
names  of  the  persons  intended  to  justify,  or  any  of  Uiem,  may  not  have  been  changed, 
and  whether  the  bail  mentioned  in  any  such  prior  notice  shall  not  have  appeared,  or 
shall  have  been  rejected. 

Ejictmvnt. 

112.  No  judgment  in  ejectment  for  want  of  appearance  or  defence,  whether  limited 
or  otherwise,  shall  be  signed,  without  first  filing  an  affidavit  of  the  service  of  the 
writ,  according  to  the  Common  Law  Procedure  Act,  1852,  and  a  copy  thereof;  or, 
where  personal  service  has  not  been  eifiBcted,  without  first  obtaining  a  judge's  order 
or  a  rule  of  court  authorising  the  signing  such  judgment ;  which  said  rule  or  order, 
or  a  duplicaie  thereof,  shall  be  filed,  together  with  a  copy  of  the  vrrit. 

113.  Where  a  person  not  named  in  the  writ  in  ejectment,  has  obtained  leave  of  the 
court  or  a  judge  to  appear  and  defend,  he  shall  enter  an  appearance  according  to  the 
Common  Law  Procedure  Act,  1852,  intituled  in  the  action  against  the  party  or 
narties  named  in  the  writ  as  defendant  or  defendants,  and  shall  forthwith  give 

(a)  Sic. 
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aotioe  of  snoh  appeanmee  to  the  pluntiff's  attorney,  or  to  the  plaintiir,  if  he  vaea  in 
person. 

114.  If  the  plaintiff  in  ijectment  appears  at  the  trial,  *and  the  defendant  r^^iO/t 
does  not  appear,  the  defendant  shall  be  taken  to  have  admitted  the  plaintiff's  ^ 
title,  and  the  Terdict  shali  be  entered  for  the  plaintiff,  without  prodacing  any 
evidence ;  and  the  plaintiff  shall  have  judgment  for  his  costs  of  suit,  as  in  other 


Gausbs  umotsd  nou  ivfirior  Courts. 

115.  Roles  to  appear  in  causes  Teiiio?ed  from  inferior  courts  shall  in  all  cases  be  % 
Ibar-day  rule,  both  in  term  and  Taoation. 

116.  In  cases  of  removal  of  causes  fioia  inferior  courts  by  habeas  corpus,  where 
bail  is  required  to  be  put  in  on  behalf  of  the  defendant,  the  same  practice  shall 
be  used,  as  near  as  may  be,  as  in  putting  in  bail  to  an  ordinary  action ;  and,  in  the 
OTent  of  no  bail  being  put  in  within  eight  days  after  the  habidas  corpus  allowed,  a 
procedendo  may  issue. 

117.  If  a  cause  be  removed  from  an  inferior  court  having  jurisdiction  of  the  cau^, 
the  costs  in  the  court  below  shall  be  costs  in  the  cause. 

Pnr4L  Actions,  ooifFOvirDiNa  or. 

118.  Leave  to  compound  a  penal  action  shall  not  be  givep  in  cases  where  part  of 
the  penalty  goes  to  the  Crown,  unless  notice  shall  have  been  given  to  the  proper 
officer ;  but,  in  other  cases,  it  may. 

119.  The  rule  for  compounding  any  qui  tarn  action  shall  eipress  therein  that 
the  defendant  thereby  undertakes  to  pay  the  sum  for  which  the  court  has  given 
him  leave  to  compound  such  action. 

120.  When  leave  is  given  by  the  Court  of  Queen's  Bench  to  compound  a  penal 
•iBtion,  the  Queen's  hidf  of  the  composition  shall  be  paid  into  the  hands  of  the 
master  of  the  Crown  office,  for  the  use  of  Her  M^esty. 

♦Paupers,  Actions  bt.  r*81 

121.  No  person  shall  be  admitted  to  sue  in  forma  pauperis,  unless  the  case  laid 
before  counsel  for  his  opinion,  and  his  opinion  thereon,  with  an  affidavit  of  the  party 
or  his  attorney  that  the  same  case  contains  a  full  and  true  statement  of  all  the  mate- 
tiaI  facts,  to  the  best  of  his  knowledge  and  belief,  shall  be  produced  before  the  court 
or  judge  to  whoip  application  may  be  made ;  and  no  fees  shall  be  payable  by  a  pauper 
to  his  counsel  and  attorney,  nor  at  the  offices  of  the  masters,  or  associates,  or  at  the 
judges'  chambers,  or  elsewhere,  by  reason  of  a  verdict  being  found  for  such  pauper 
exceeding  five  pounds. 

122.  Where  a  pauper  omits  to  proceed  to  trial  pursuant  to  notice,  be  may  be  called 
iipon  by  a  rale  to  show  canse  why  he  should  not  pay  costs,  though  be  has  not  been 
dispaupered,  and  why  all  further  proceedings  shoi}14  not  b^  stayed  until  such  coats 
phall  be  paid. 

Prisonbrs,  ANn  Procibsinos  Against. 

123.  Every  rule  or  order  of  a  judge  directing  the  discharge  of  a  defendant  out  of 
custody  upon  special  bail  being  put  in  and  perfected,  shall  also  direct  a  supersedeas 
to  issue  forthwith,  where  the  defendant  is  in  a  county  gaol. 

124.  The  plaintiff  shall  proceed  to  trial,  or  final  judgment,  against  a  prisoner,  in 
the  term  next  after  issue  is  joined,  or  at  the  sittings  or  assises  next  after  such  term, 
unless  the  court  or  a  judge  shall  otherwise  order,  and  shall  cause  the  defendant  to  be 
charged  in  execution  within  the  term  next  after  such  trial  or  judgment. 

125.  The  keeper  of  the  Queen's  Prison  shall  present  to  the  judges  of  the  courts,  in 
their  respective  chambers  at  Westminster,  within  the  first  four  days  of  every  term,  a 
list  of  all  such  prisoners  as  are  supersedeable,  showing  as  to  what  actions  and  on 
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i»9«71  ^^^  sccoont  thej  are  so,  sad  *m  to  what  actions  (if  anj)  they  sfciU  remaitt 
J  not  saperaedeable. 

126.  If  by  reason  of  any  writ  of  error,  special  order  of  the  court,  agreement  of 
parties,  or  other  special  matter,  any  person  detained  in  the  actoal  custody  of  t)io 
keeper  of  the  Queen's  Prison  be  not  entitled  to  a  supersedeas  or  discharge,  for  wanft 
of  proceeding  to  trial  or  judgment,  or  charging  in  execution,  within  the  times  pre* 
scribed,  then  and  in  every  such  case  the  plaintiff  or  plaintiffs  at  whose  suit  such 
prisoner  shall  be  so  detained  in  custody  shall  with  all  oouTenient  speed  give  notice  in 
writing  of  such  writ  of  error,  special  order,  agreement,  or  other  spedal  matter  to  tha 
keeper,  upon  pain  of  losing  the  right  to  detain  such  prisoner  in  custody  by  reason  of 
such  special  matter ;  and  the  keeper  shall  forthwith  alter  the  receipt  of  such  notice 
cause  the  matter  thereof  to  be  entered  in  the  books  of  the  prison,  and  shall  also  pre- 
sent to  the  judges  of  the  respective  courts  from  time  to  time,  a  list  of  the  prisoners  to 
whom  such  special  matter  shall  relate,  showing  such  special  matter,  together  with  the 
list  of  the  prisoners  supersedeable. 

127.  All  prisoners  who  have  been  or  shall  be  in  the  custody  of  the  keeper  for  the 
space  of  one  calendar  month  after  they  are  supersedeable,  although  not  superseded, 
shall  be  forthwith  discharged  out  of  the  Queen's  Prison  as  to  all  such  actions  in  whi6h 
they  have  been  or  shall  be  supersedeable. 

128.  After  notice  given  to  any  plaintiff  by  a  prisoner  of  bis  intention  to  apply  for 
his  discharge  under  any  act  for  the  relief  of  insolvent  debtors^  no  such  prisoner  shall 
be  superseded  or  discharged  out  of  custody  at  the  suit  of  such  plaintiff,  by  reason  of 
such  plaintiff's  forbearing  to  proceed  against  him  according  to  the  rules  and  practice 
of  the  courts,  from  the  time  of  such  notice  given,  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf. 

^Q-       *129.  A  rule  or  order  for  the  discharge  of  a  prisoner  who  has  been  detained 
T*' J  in  execution  a  year  for  a  sum  under  twenty  pounds,  may  be  made  absolute  in 

the  first  instance,  on  an  affidavit  of  notice  given  ten  days  before  the  intended  apj^i- 

cation,  which  notice  may  be  given  before  the  year  expires. 

Shbriffs.    Rules  to  return  Writs,  or  bring  in  the  Bodt. 

130.  All  rules  upon  the  sheriffs  of  London  and  Middlesex,  to  return  writs,  or  to 
bring  in  the  bodies  of  defendants,  shall  be  four-day  rules,  and,  upon  other  sheriffs, 
eight-day  rules. 

131.  SVhen  the  rule  to  return  a  writ  expires  in  vacation,  the  sheriff  shall  file  the 
writ  at  the  expiration  of  the  rule,  or  as  soon  after  as  the  office  shall  be  open  ;  and 
the  officer  with  whom  it  is  filed  shall  endorse  the  day  and  hour  when  it  was  filed. 

132.  No  judge's  order  shall  issue  for  the  return  of  any  writ,  or  to  bring  in  the  body 
of  a  defendant,  but  a  side-bar  rule  shall  issue  for  that  purpose  in  vacation,  as  in 
term,  which  shall  be  of  the  same  force  and  effect  as  side-bar  rules  made  for  thai 
purpose  in  term. 

133.  In  case  a  rule  shall  issue  in  vacation  for  the  return  of  any  writ  of  capias,  ca. 
sa.,  fi.  fa.,  elegit,  habere  facias  possessionem,  venditioni  exponas,  or  other  writ  of 
execution,  and  such  rule  shall  have  been  duly  served,  but  obedience  shall  not  have 
been  paid  thereto,  an  attachment  shall  issue  for  disobedience  of  such  rule,  whether 
the  thing  required  by  such  shall  or  shall  not  have  been  done  in  the  meantime. 

134.  Where  any  sheriff,  before  his  going  out  of  office,  shall  arrest  any  defendant^ 
and  take  a  bail-bond,  and  make  return  of  oepi  corpus,  he  shall  and  may  within  the 
^Q .  -  time  allowed  by  law  be  called  upon  to  bring  in  the  body  by  a  *rule  for  that 

J  purpose,  notwithstanding  he  may  be  out  of  office  before  such  rule  shall  bo 
gnuited. 

Irreoularitt. 

135.  No  application  to  set  aside  process  of  proceedings  for  irregularity  shall  be 
allowed  unless  made  within  a  reasonable  time,  nor  if  the  party  applying  has  takra  a 
firesh  step  after  knowledge  of  the  irregularity. 
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136.  Where  a  snmmons  is  obUdned  to  set  aside  proceedings  for  irregularitj,  the 
Bereral  oUjections  intended  to  be  insisted  upon  shall  be  stated  therein. 

137.  In  all  eases  where  a  rule  is  obtained  to  show  cause  why  proceedings  should 
not  be  set  aside  for  irregularity,  with  costs,  and  such  rule  is  afterwards  discharged 
generally,  without  any  special  direction  upon  the  matter  of  costs,  it  is  to  be  under- 
stood as  discharged  with  costs. 

Affidatits. 

138.  The  addition  and  true  place  of  abode  of  every  person  making  an  affida?ii 
shall  be  inserted  therein. 

139.  In  eTory  affidavit  made  by  two  or  more  deponents,  the  names  of  the  several 
persons  making  such  affidavit  shall  be  written  in  the  jurat. 

140.  No  affidavit  shall  be  read  or  made  use  of  in  any  matter  depending  in  court 
in  the  jurat  of  which  there  shall  be  any  interlineation  or  erasure. 

141.  Where  any  affidavit  is  sworn  before  any  judge  or  any  commissioner  by  any 
person  who  from  his  or  her  signature  appears  to  be  illiterate,  the  judge's  clerk  or 
commissioner  taking  such  affidavit  shall  certify  or  state  in  the  jurat  that  the  affidavit 
was  read  in  his  presence  to  the  party  making  the  same,  and  that  such  party  seemed 
perfectly  to  understand  the  same,  and  also  that  the  said  party  wrote  his  or  her  mark 
or  signature  in  the  presence  of  the  judge's  clerk  or  commissioner  taking  the  said 
affidavit. 

142.  No  affidavit  of  the  service  of  process  shall  be  ^deemed  sufficient  if  i-^q;. 
sworn  before  the  plaintiff's  own  attorney  or  his  clerk.  L  *^^ 

143.  Where  an  agent  in  town,  or  an  attorney  in  the  country,  is  the  attorney  on 
the  record,  an  affidavit  sworn  before  the  attorney  in  the  country  shall  not  be  received; 
and  an  affidavit  before  an  attorney's  clerk  shall  not  be  received,  in  cases  where  it 
Would  not  be  receivable  if  sworn  before  the  attorney  himself;  but  this  rule  shall  not 
extend  to  affidavits  to  hold  to  bail. 

144.  An  affidavit  sworn  before  a  judge  of  any  of  the  courts  shall  be  received  in  the 
court  to  which  such  judge  belongs  though  not  intituled  of  that  court,  but  not  in  any 
other  court  unless  intituled  of  the  court  in  which  it  is  to  be  used. 

145.  Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit  filed  after  that 
time  shall  be  made  use  of  in  court  or  before  the  master,  unUss  by  leave  of  a  court  or 
a  judge. 

146.  No  rule  which  the  court  has  granted  upon  the  foundation  of  any  affidavit, 
shall  be  of  any  force  unless  such  affidavit  shall  have  been  actually  made  before  sucn 
rule  was  moved  for,  and  produced  in  court  at  the  time  of  making  the  motion. 

147.  All  affidavits  used  before  a  judge  out  of  court  shall  be  filed  with  the  masters 
of  the  sud  courts,  and  be  alphabetically  indexed ;  and  such  affidavits  shall  be  deli« 
Tered  to  the  masters  of  the  respective  courts,  in  order  to  be  filed,  ten  days  next  afler 
that  on  which  the  matter  is  disposed  of. 

148.  No  commission  for  taking  affidavits  shall  be  issued  to  any  person  practising 
as  a  conveyancer,  unless  such  person  be  also  an  attorney  or  solicitor  of  one  of  the 
courts  at  Westminster ;  and  np  such  commission  shall  issue  without  an  affidavit  made 
by  the  person  intended  to  be  named  therein,  that  he  is  not  and  does  not  intend  to 
become  a  practising  conveyancer,  or  that  he  is  an  'attorney  or  solicitor  duly  r-^Q^ 
enrolled  in  one  of  the  said  courts,  and  hath  taken  out  his  certificate  for  the  L  ^^ 
current  year. 

RuLis,  Summonses,  and  Oanias. 

149.  Every  rule  of  court  shall  be  dated  the  day  of  the  week,  month,  and  year  on 
wbich  the  same  is  drawn  up,  without  reference  to  any  other  time  or  date. 

150.  Side-bar  rules  may  be  obtained  on  the  last  as  well  as  on  other  days  in  term, 

151.  A  rule  may  be  enlarged,  if  the  court  think  fit,  without  notice. 

152.  All  enlarged  rules  shall  be  drawn  up  for  the  first  day  in  the  ensuing  term, 
■ntess  otherwise  ordered  by  the  court  * 
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153.  It  shall  Dot  be  tieoeemrj  to  issue  more  than  one  snmnioas  for  attendance  be- 
fore a  judge,  upon  the  same  matter;  and  the  party  taking  out  such  summons  shall 
be  entitled  to  an  order  on  the  return  thereof,  unless  pause  is  shown  to  the  oontrarj. 

154.  An  attendance  on  a  summons,  or  anon  appointmtnt  before  a  m^^itier,  for  ha)f 
.  jKU  hour  next  imniediately  folloinng  tho  return  thereof,  shall  be  ^em^d  a  suffioient 

attendance. 

155.  All  written  consents  upon  which  orders  for  signing  judgments  are  obtained, 
phall  be  preserved  in  the  chambers  of  the  judges  of  the  respective  courts. 

156.  In  actions  where  the  defendant  has  appeared  by  attorney,  no  such  ordec 
shall  be  made,  unless  tbe  consent  of  the  defendant  be  given  by  his  attorney  or  agent. 

157.  Where  the  defendant  has  not  appeared,  or  has  appeared  in  person,  no  such 
order  shall  be  made,  unless  the  defendant  attends  the  judge,  and  gives  bis  consent  in 
person,  or  unless  his  written  consent  be  attested  by  an  attorney  acting  on  his  behalf; 
#971  ®^<^P^  ^^  ^  ^^^^  where  *the  defendant  is  a  barrister,  conveyancer,  special 

^   J  pleader,  or  attorney. 

158.  Where  a  judge's  order  is  made  during  vacation,  it  shall  not  be  made  a  rule 
of  court  before  the  next  term. 

159.  When  a  judge's  order,  or  order  of  Nisi  Prius,  is  made  a  rule  of  court,  it  shall 
be  a  part  of  the  rule  that  the  costs  of  making  the  order  a  rule  of  court  shall  be  paid 
by  the  party  against  whom  the  order  is  made,  provided  an  affidavit  be  made  and 
filed  that  the  order  has  been  served  on  the  party,  his  attorney  or  agent,  and  dis- 
obeyed. 

160.  Rules  to  show  cause  shall  be  no  stay  of  proceedings,  unless  two  days'  notice 
of  the  motion  shall  have  been  served  on  the  opposite  party,  except  in  tbe  cases  of 
rules  for  new  trials,  or  to  enter  verdict  or  nonsuit,  motion  in  arrest  of  judgment,  or 
for  judgment  non  obstante  veredicto,  to  set  aside  award  or  annuity  deed,  or  to  enter 
A  suggestion,  or  by  the  special  direction  of  the  court. 

Notices,  Sibtici  or,  and  or  RuLpSt  PLBAmiras,  ftc. 

^61.  All  notices  required  by  these  rules,  or  by  the  practice  of  the  court,  shall  be 
in  writing. 

162.  Where  the  residence  of  a  defendant  is  unknown,  rules,  notices,  and  other  pro* 
oeedings  may  be  stuck  up  in  the  office,  but  not  ?rithout  previous  leave  of  the  court 
pr  a  judge. 

163.  It  shall  not  be  necessary  to  the  regular  service  of  a  rule  or  order,  that  tiio 
original  rule  or  order  should  be  shown,  unless  sight  theireof  be  demanded,  except  in 
isases  of  attachpient. 

164.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and  other  proceedings 
shall  be  made  before  7  o'clock,  p.m.  If  made  afifr  that  hour,  the  service  shall  he  deemed 
as  made  on  ihefillewing  day. 

^Qcr^  *165.  The  masters  of  the  several  courts  shall  cause  to  be  kept  an  alpha* 
-I  l)etical  book  at  their  offpes,  to  be  there  inspected  by  any  attorney  or  his  cleik, 
without  fee  or  reward: — ^and  every  attorney  practising  in  the  said  courts,  and 
residing  within  ten  miles  of  the  general  post  office,  shall  enter  in  such  book  (in 
alphabetical  order)  his  name  and  place  of  business,  or  some  other  proper  place, 
within  three  miles  of  the  said  post  office,  where  he  may  be  served  with  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceedings ;  and,  as  often  as  any  such 
attorney  shall  change  his  place  of  busineu,  or  tbe  place  where  he  may  be  so  served 
as  aforesaid,  he  shall  make  the  like  entry  theroqf  in  the  said  book ;  and  all  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceedings  which  do  not  require  a 
personal  service,  shall  be  deemed  suffioiently  served  on  such  attorney,  if  a  oopy 
thereof  shall  be  left  at  the  place  lastly  entered  in  such  book,  with  any  person  resicfent 
.at  or  belonging  to  such  place ;  and  if  any  euch  attorney  shall  neglect  to  make  such 
^  ^     entry,  the  fixing  up  of  any  notice,  or  the  copy  of  any  pleadings,  notic<)i  summonf. 
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order,  rule  or  other  proceeding,  for  such  attorney,  in  the  masters'  offices,  shall  bo 
deemed  a  sofficient  notice. 

166.  In  all  cases  where  a  party  sues  or  defends  in  person,  he  shall,  upon  issuing 
tny  writ  of  summons,  or  other  proceeding,  or  entering  an  appearance,  enter  in  a  book 
to  be  kept  for  that  purpose  at  the  master's  office  an  address,  within  three  miles  from 
the  general  post  office,  at  which  all  pleadings,  notices,  summonses,  orders,  rules  or 
other  proceedings,  not  requiring  personal  service,  shall  be  left ;  and,  if  such  address 
sball  not  be  entered  in  the  said  book,  or  if  such  address  shall  be  more  than  three 
miles  from  the  general  post  office,  then  the  opposite  party  shall  be  at  liberty  to 
proceed  by  sticking  up  all  pleadings,  notices,  summonses,  orders,  rules,  or  other 
'proceedings,  in  the  master's  office,  without  the  necessity  of  any  further  r^oQ 
service.  *- 

167.  In  all  cases  where  a  plaintiff  shall  have  sued  out  a  writ  in  person,  or  a 
defendant  shall  have  appeared  in  person,  and  either  person  shall  by  an  attorney  of 
the  court  have  given  notice  in  writing  to  the  opposite  party,  or  the  attorney  or  agent 
of  such  party,  of  such  attorney  being  authorised  to  act  as  attorney  for  the  party  on 
whose  behalf  such  notice  is  given,  all  pleadings,  notices,  summonses,  orders,  rules, 
and  other  proceedings  which  according  to  the  practice  of  the  courts  are  to  be 
delivered  to  or  served  upon  the  party  on  whose  behalf  such  notice  is  {^iven,  shall 
thereafter  be  delivered  to  or  served  upon  such  attorney. 

Attach  MSNT. 

168.  Rules  for  attachments  shall  be  absolute  in  the  first  instance,  in  the  two 
following  cases  only,  vis.,  first,  for  non-payment  of  costs  on  a  master's  allocatur ; 
secondly,  against  a  sheriff  for  not  obeying  a  rule  to  return  i^  writ,  or  to  bring  in  the 
body. 

AWAHDS  AND  ANNUITIES, 

169.  Where  a  rule  to  show  cause  is  obtained  to  set  aside  an  award  or  an  annuity, 
the  several  objections  thereto  intended  to  be  insisted  upon  at  the  time  of  moving  to 
make  such  rule  absolute,  shall  be  stated  in  the  rule  to  show  cause. 

170.  Costs  may  be  taxed  on  an  award,  notwithstanding  the  time  for  setting  aside 
|he  award  has  not  elapsed. 

MiSCBLLANIOUS. 

171.  On  a  reference  to  the  master  to  ascertain  the  amount  for  which  final  judgment 
is  to  be  signed,  the  master's  certificate  shall  be  filed  in  the  office  when  judgment  is 
ngned. 

*172.  On  eyery  appointment  made  by  the  master,  the  party  on  whom  the  r«^A 
same  sball  be  served  shall  attend  such  appointment  without  waiting  for  a  1- 
lecond,  or  in  default  thereof,  the  master  may  proceed  ex  parte  on  the  first  appoint- 
ment. 

173.  The  masters'  offices  in  the  aeyeral  courts  shall  be  open  in  term  time  from 
eleven  o'clock  in  the  forenoon  UU  five  o'clock  in  the  afternoon,  and  not  in  the 
evening ;  and,  in  the  vacation,  from  eleven  o'clock  in  the  forenoon  till  three  o'clock 
in  the  afternoon,  except  between  the  10th  day  of  August  and  the  24th  day  of 
October,  when  they  are  to  be  open  from  eleven  in  the  morning  till  two  in  the  after- 
noon, and  except  on  Good  Friday,  Easter  Eve,  Monday  and  Tuesday  in  Easter  week, 
Christmas  Day,  and  the  three  following  days,  and  such  of  the  four  following  days  as 
may  not  fall  in  the  time  of  term,  but  not  otherwise,  namely,  the  Queen's  Birthday, 
the  Queen's  Accession,  Whit  Moiiday  and  Whi|  Tuesday,  when  the  offices  shall  be 
dosed. 

174.  In  all  cases  in  which  any  particular  nu|nber  of  days,  not  expressed  to  be 
clear  days,  is  prescribed  by  the  rules  or  practice  of  the  courts,  the  same  shall  be 
Xeckoned  exclusively  of  the  first  day,  and  inclusively  of  the  last  day,  unless  the  last 
day  snail  happen  to  fall  on  a  Sunday,  Christmas  Day,  Good  Friday,  or  a  day 
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appointed  for  a  public  fast  or  thankigiTiog ;  in  which  case  the  Uma  shall  be  reckonad 
exclusively  of  that  day  also. 

175.  The  days  betweeu  Thursday  next  before,  and  the  Wednesday  next  after 
Easter  Day  and  Christmas  Day  and  the  three  foUowing  days,  shall  not  be  reckoned 
or  included  in  any  rules,  notices,  or  other  proceedings,  except  notices  of  trial,  or 
notices  of  inquiry. 

176.  In  all  causes  in  which  there  have  been  no  proceedings  for  one  year  from  the 
^A^ «l  last  proceeding  had,  the  party,  whether  plaintiff  or  defendant,  who  desires  to 

^  *proceed,  shall  give  a  calendar  month* s  notice  to  the  other  party  of  hij<  intention 
to  proceed.  The  summons  of  a  judge,  if  no  order  be  made  thereupon,  shall  not  be 
deemed  a  proceeding  within  this  rule.  Notice  of  trial,  though  afterwards  counter* 
manded,  shall  be  deemed  a  proceeding  within  it 

Thb  Forms  of  Procxxdings. 

The  forms  of  proceedings  contained  in  the  schedule  hereunder,  may  be  used  in  the 
cases  to  which  they  are  applicable,  with  such  alterations  as  the  nature  of  the  action, 
the  description  of  the  court  in  which  the  action  is  depending,  the  character  of  the 
parties,  or  the  circumstances  of  the  case,  may  render  necessary ;  but  any  variance 
therefrom,  not  being  in  matter  of  substance,  shall  not  affect  their  validity  or 
regularity. 


♦42] 


•SCHEDULE. 
I. — ^FoxMS  OF  Issues  and  Judomsnts. 


No.  1.  Form  of  issue  in  geoersl,  42. 
2.  Form  of  dIsI  prius  record,  43. 
8.  Form  ofpostea,  in  London  or  Middlesex, 
43. 

4.  Form  of  postea  at  the  assises,  44. 

5.  Form  of  judgment  for  plaintiff  on  a 

verdict  in'  a  town  eause,  44. 

6.  Form  of  judgment  for  the  plaintiff  at 

the  assises,  45. 


No.  7.  Form  of  issue  directed  to  be  tried  by  the 
sberiff,  Ac,  4fi. 

8.  Form  of  writ  of  trial,  4(L 

9.  Form  of  endorsement  of  the  Yerdiet  on 

the  writ  of  trial,  48. 

10.  Form  of  endorsement,  where  a  nonsoil 

tal(es  place,  48. 

11.  Form  of  judgment  for  plaintiiT  alter 

trial  before  the  sheriiT,  48. 


1. — Form  of  an  Issue  in  General, 

In  the  Queen's  Bench  [pr  "  Common  Pleas,"  or  '*  Exchequer  of  Pleas,"  as  the  can 
may  be}. 
The        day  of  ,  in  the  year  of  our  Lord  18    .  (date  of  declaration), 

(The  Venue.)— A,  B.  by  P.  A.  his  attorney  [or  "in  person,"  €u  the  case  may  he, 
atid  cu  in  the  declaration]  sues  C.  D.,  vho  has  been  summoned  to  answer  the  said  A. 
B.  by  virtue  of  a  writ  issued  on  the  day  of  ,  in  the  year  of  our  Lord 

(the  date  of  the  first  u>rU)^  out  of  Her  Majesty's  Court  of  Queen's  Bench,  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  6«,]  For,  [&c.  Copy 
ike  declaration  from  these  words  to  the  etui,  and  all  the  pleadings,  with  Vieir  daies^ 
writing  each  plea  or  pleading  in  a  separate  paragraph,  and  numbering  the  same  as  in 
the  pleading  delivered^  and  coitclude  thus:—]    Therefore  let  a  jury  oome,  &c. 

♦48]  •2.--  Form  of  a  Nisi  Prius  Record. 

The  Nisi  Prius  re  ord  will  be  a  copy  of  the  issue  as  delivered  in  the  action.  It 
must  be  engrossed  on  parchment,  and  a  more  convenient  shape  than  that  heretofore 
in  use  must  be  adopted. 

Z.-^Form  of  a  Posiea  on  a  Verdict  for  Plaintiff  on  all  the  Issues,  where  the  Cause  it 
tried  in  London  or  Middlesex,  and  where  the  Defendant  appears  at  the  Trial. 

Afterwards  on  the   ^        day  of  ,  a.  d  ,  (thefrst  day  oftlie  siuingt^ 
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It  the  Guildhall  of  the  eitj  of  London  [or  "  at  Westminster  Hall,  in  the  oountj  of 
Middlesex"],  before  the  Right  Honourable  John  Lord  Campbell,  her  Majesty's  Chief 
Justice  assigned  to  hold  pleas  in  the  Court  of  our  Lady  the  Queen  before  the  Queen 
herself  [or,  if  in  ihe  Common  Fieas,  "  before  the  Right  Honourable  Sir  John  Jervis, 
Knight,  Her  Majesty's  Chief  Justice  assigned  to  hold  pleas  in  Her  Majesty's  Court 
of  the  Bench ;"  or,  in  the  Exchequer,  "  before  the  Right  Honourable  Sir  Frederick 
Pollock,  Knight,  Chief  Baron  of  Her  Mi^esty's  Court  of  Exchequer,"]  come  the 
parties  within  mentioned,  by  their  respectiye  attorneys  within  mentioned,  and  a  jury 
of  the  within  county  [or  "eity"J,  being  summoned,  also  oome,  who,  being  sworn  to 
try  the  matters  in  question  between  the  said  parties,  upon  their  oath  say  that,  [&c., 
iiate  the  affirmative  or  negative  of  the  iseue  as  His  found  for  the  plaintiff,  and  in  the 
terms  adopted  in  the  pleading.]  [If  there  be  several  issues  joined  and  tried,  then  say^ 
**  as  to  the  first  issue  within  joined,  upon  their  oath,  say  that,"  &c.  (state  the  affirma" 
Uve  or  negative  of  the  issue  as  found  for  plaintiff^  "  and,  as  to  the  second  issue  within 
joined,  the  jury  aforesaid,  upon  their  oath,  say  that,"  (&c.,  so  proceed  to  state  the 
finding  of  the  jury  on  all  the  issues,]  [Conclude  with  an  assessment  of  the  damages'^ 
thus:]  *And  they  assess  the  damages  of  the  plaintiff  on  occasion  of  the  pre-  r^AA 
misea  within  complained  of  by  him,  over  and  above  his  costs  of  suit,  to  jC  ,  ^ 
and  for  those  costs  to  40s.    Therefore,  &c. 

4. — The  Like,  where  the  Cause  is  tried  ai  the  Assizes. 

Afterwards,  on  the  day  of  ,  a.  d.  (ihe  commission  day  of  the, 

assizes),  at  ,  in  the  county  [or  **  city"]  of  ,  before  Sir  , 

Knight,  and  Sir  ,  Knight,  justices  of  our  said  lady  the  Queen,  assigned  to 

take  the  assises  in  and  for  the  within  county  [or  '*  city  and  county,"  or  '*  town  and 
county,"  as  the  case  may  be],  come  the  parties  within  mentioned,  by  thoir  respective 
attorneys  within  mentioned ;  and  a  jury  of  the  said  county  [or  '*city  and  county,"  or 
^town  and  county,"  as  the  case  may  be],  being  summoned,  also  come,  who,  being 
sworn  to  try  the  matters  in  question  between  the  said  parties,  upon  their  oath,  say 
that  [&c.,  state  the  negative  or  affirmative  of  the  issue  as  it  is  found  for  the  plaintiff 
and  in  the  terms  adopted  by  the  pleading.]  [If  there  be  several  issues  joined  and  tned^ 
then  say,  "  as  to  the  first  issue  within  joined,  upon  their  oath,  say  that,"  (Ac,  state 
ihe  affirmaiive  or  negative  of  the  issue  as  it  is  found  for  the  plaintiff,)  "  and,  as  to  the 
second  issue  within  joined,  the  jury  aforesaid,  on  their  oath  afbresaid,  say  that," 
{te.,  so  proceed  to  state  the  finding  of  the  jury  on  all  the  issues,)]  [Conefude  with 
stating  an  assessment  of  the  damages,  thus:]  And  they  assess  the  damages  of  the 
plaintiff,  on  occasion  of  the  premises  within  complained  of  by  him,  over  and  above 
his  costs  of  suit,  to  £  ,  and  for  those  costs  to  40s.    Therefore,  &a 

5. — Form  of  a  Judgment  for  Plaintiff  on  a  Verdict  in  a  Town  Cause, 

[Copy  the  Nisi  Prius  record,  and  then  proceed  thus:]  *  Afterwards,  on  the  r^tj^c 
day  of  ,  in  the  year  of  our  Lord  [day  of  signing  final  L 

judgment],  come  the  parties  aforesaid,  by  their  respective  attorneys  aforesaid  [or,  as 
the  ease  may  be,  if  they  have  not  appeared  by  attorneys],  and  the  Right  Honourable 
John  Lord  Campbell,  Her  Majesty's  Chief  Justice  assigned  to  hold  pleas  in  the  Court 
of  our  Lady  the  Queen  before  the  Queen  herself  [or,  if  in  Common  Fleas,  **  The 
Right  Honourable  Sir  John  Jervis,  Knight,  Her  Majesty's  Chief  Justice  assigned  to 
hold  pleas  in  Her  Majesty's  Court  of  the  Bench,"  or,  if  the  Exchequer,  '*  The  Right 
Honourable  Sir  Frederick  Pollock.  Knight,  Chief  Baron  of  Her  Majesty's  Court  of 
Exchequer,"  or  "  The  Honourable  Sir  ,  Knight,  before  whom  the  said  issue 

Vte  I  or  "  issues  were")  tried  in  the  absence  of  Her  Majesty's  Chief  Justice,  Sm.,"  as 
Uie  case  may  be,]  hath  sent  hith«!r  his  record  had  before  him,  in  these  words :  Aftei^- 
wards  [cfr.,  copy  thepostea].    Therefore  it  is  considered  that  the  plaintiff  do  retM>vep 
against  the  defendant  the  said  moneys  by  the  jurors  aforesaid  in  form  afivresaid' 
[or^4f  ^  action  be  in  debt,  and  the  jury  da  not  assess  the  debt,  but.  qnly  ihf. 
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damagei  and  forty  shillings  eoHi,  then  say  **  do  recover  against  the  defendant  the 
slid  debt  of  X  ,  and  the  moneje  bj  the  jurors  aforesaid  in  form  aforesaid 

assessed"] ;  and  also  £  for  his  costs  of  suit  by  the  court  here  ac^ndgcd  of 

increase  to  the  piaintiff;  which  Said  moneys  and  costs  [or  "debt»  damages,  and 
oosts/']  in  the  whole  amoont  to  £  • 

[In  the  margin  of  the  roU,  opposite  the  words  *'  Therefore  it  is  considered,"  wriiB 
**  Judgment  signed  the  day  of  ,  a.  n.  /'  stating  the  day  of 

^gning  the  judgment,] 

^,—The  like,  in  a  Cause  tried  at  the  Assizes. 

*Atr\       l.^^Py  '^  -^"*  Pirius  record,  and  then  proceed  thtu:]  *Afterwards  on  thd 
^^J  day  of  *  ,  in  the  year  of  Our  Lord  (day  of  signing 

final  judgment),  come  the  parties  aforesaid,  by  their  respectiTC  attorneys  aforesaid 
{or  as  ihe'case  may  be) ;  and  Sir  ,  Knight,  and  Sir  ,  Knight,  Jubtices 

of  our  Lady  the  Queen  assigned  to  take  the  assizes  in  and  for  the  said  county  [or 
"city  and  county,"  ko,,  as  the  case  may  he\,  before  whom  the  said  issue  was  [or 
*'  issues  were"]  tried,  have  sent  hither  their  record  had  before  them,  in  these  words : 
Afterwards,  [&c.,  conclude  as  directed  in  the  preceding  form.] 

7. — Form  of  an  Issue  where  it  directed  to  be  tried  by  the  Sheriff,  dhc. 

[Commence  the  issue  (u  in  the  form  No.  1,  above  prescribed.  Then  copy  dU  the 
pleadings,  and,  after  the  joinder  ofissau,  proceed  as  follows :]  And  forasmuch  as  the 
sum  sought  to  be  recovered  in  this  suit,  and  endorsed  on  the  said  writ  of  summotfifly 
does  not  exceed  20/.,  hereupon  on  the  day  of  in  the  year 

{teste  of  writ  of  trial),  pursuant  to  the  statute  in  that  case  made  and  provided.  Hie 
sheriff  [or  "  the  judge  of  ,  being  a  court  of  record  for  the  recovery  of  debt  in 

the  said  county,"  as  the  case  may  be,]  is  commanded  that  he  summon  twelve,  &c., 
who  neither,  &c.,  who  shall  be  sworn  truly  to  try  the  issue  [or  **  issues",]  abore 
joined  between  the  parties  aforesaid,  and  that  he  proceed  to  try  such  issue  [or 
**  issues"]  accordingly ;  and,  when  the  same  shall  have  been  tried,  that  he  make 
known  to  the  court  here  what  shall  have  been  done  by  virtue  of  the  writ  of  our  Ledy 
the  Queen  to  him  in  that  behalf  directed,  with  the  finding  of  the  jury  thereon  en- 
dorsed, on  the  day  of  ,  ftc. 

8.— jFbnn  of  a  Writ  of  THol  before  the  Sheriff,  dx. 
iSAj^      Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  *of  Great  Britain  and 
J  Ireland,  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of  [or  "to  the  judge 

of  ,  being  a  court  of  record  for  the  recovery  of  debt  in  our  county  of  /' 

as  the  case  may  be],  greeting:  Whereas  A.  B.  in  our  Court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  at  Westminster,  on 
the  {date  offrst  writ  of  summons)  day  of  ,  in  the  year  of  our 

Lord  ,  impleaded  C  D.  in  an  action  for  [&c.,  here  recite  the  dedaraiion  in 

the  past  tense],  and  the  plaintiff  claimed  £  :  And  whereas  the  defendant 

on  the  {date  of  plea)  day  of  last,  by  ,  his  attorney  [or  as  the 

eetse  may  be],  came  into  our  said  Court,  and  said  [&c.,  here  recite  the  pleas  and 
pleadings,  to  the  joinder  of  isstie] :  And  whereas  the  sum  sought  to  be  recovered 
in  the  said  action,  and  endorsed  on  the  writ  of  summons  therein,  does  not  exceed 
202. ;  and  it  is  fitting  that  the  issue  [or  "  issues"]  joined  as  aforesaid  should  be  tried 
before  you  the  said  sheriff  [or  "judge,"  as  the  case  may  be] :  We  therefore,  pursuant 
to  the  statute  in  such  case  made  and  provided,  command  you  that  you  do  summoii 
twelve  free  and  lawful  men  of  your  county,  duly  qualified  according  to  law,  who  are 
in  nowise  akin  to  the  pliuntiff  or  to  the  defendant,  who  shall  be  sworn  truly  to  try 
the  said  issue  [or  "  issues"]  joined  between  the  parties  aforesaid ;  and  that  you  pro- 
eeed  to  try  such  issue  [or  **  issues"]  accordingly ;  and,  when  the  same  shall  have 
been  tried  in  manner  aforesaid,  we  command  you  that  you  make  known  to  xm 
(efi  in  the  Common  Pleas,  "  to  our  justices^"  or,  in  the  Exchequer,  "  to  the  Beroni  ef. 
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oor  naid  Exchequer,"  of  the  ease  may  bcj]  at  Westminster,  what  shall  have  been  done 
by  Tirtue  of  this  writ,  with  the  Ending  of  the  jury  hereon  endorsed,  on  the 
day  of  next.    Witness  [nami  of  the  Chief  JustieCt  orofihe  ChUfBaron^  if 

Uu  action  i$  in  the  Etchequer],  at  Westminster,  the  day  of  in  the 

year  of  our  Lord  • 

*9.— jPorw  of  EndoTwemtni  an  the  Writ  of  Trial,  of  the  Verdict.      -^  .^ 

Ailerwards,  on  the  day  of  ,  in  the  year  of  our  Lord 

[day  (f  trial],  before  me,  sheriff  of  the  oounty  of  [w  "judge  of  the 

court  of  "],  came  as  well  the  Within-named  plaintiff  as  the  within-named 

defendant,  by  their  respectire  attorneys  within  named  \or  as  the  caee  may  be],  and 
the  jarors  of  the  jury  by  me  duly  summoned,  as  within  commandea,  also  came,  and, 
being  duly  sworn  to  try  the  issue  [or  "  issues"]  within  mentioned,  on  their  oath, 
said,  that  [&c.  here  state  the  finding  of  (he  jury,  as  in  a  postea  on  a  tried  at  Nisi 
Frists.]  The  answer  of  S.  8.,  sheriff. 

10. — The  like,  in  ease  a  Nonsuit  takes  place, 

[Proceed  as  in  the  above  form,  but  after  the  words  **  duly  sworn  to  try  the  issue 
within  mentioned,  proceed  asfoUoios:]  and  were  ready  to  gire  their  Terdict  in  that 
behalf;  but  the  plaintiff,  being  solemnly  called,  came  not,  nor  did  he  further  prose- 
CQte  his  said  suit  against  the  defendant. 

11.— /brm  of  Judgment  far  the  Plaintiff,  a/ter  IVial  before  (he  Sheriff. 

[C^opy  the  issue,  and  then  proceed  as  follows :]  Afterwards,  on  the  day  of 

,  in  the  year  of  our  Lord  [dayof  signing  final  judgment],  come 

the  parties  aforesaid,  by  their  respective  attorneys  aforesaid  [as  the  ease  may  be],  and 
the  said  sheriff  [or  "judge,"  as  the  case  may  be,]  before  whom  the  said  issue  [ot 
"  issues"]  came  on  to  be  tried,  hath  sent  hither  the  said  last-mentioned  writ,  with  aa 
endorsement  thereon,  which  said  endorsement  is  in  these  words :  to  wit  [copy  the  m- 
dorscMeni],  Therefore  it  is  considered,  *ftc.  [condude  as  in  other  eases.  See  |-^  jq 
ike  form  supra,  No.  5.]  I  '•^ 
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Ifow  1.  Writ  of  fl.  fk  on  a  Jadgmsnt  for  plain- 
tiff, 50. 

2.  Writ  of  fi.  fa.  oD  a  judgment  for  defend- 
ant, 51. 

t.  Writ  of  fi.  fa.  on  a  rale  for  payment  of 
monej,  52. 

I.  Writ  of  11.  fa.  OB  a  rale  for  pajment  of 

nonej  and  ooata,  58. 

9.  Writ  of  fi.  fa.  on  a  rale  for  payment  of 
eoeU  onlj,  54. 

6l  Writ  of  fl.  fa.  on  a  judgment  of  an 
inferior  eonrt,  removed  into  one  of 
the  superior  eonrte,  55. 

T.  Writ  of  fi.  fa.  on  a  rale  or  ordeir  for  pay- 
ment of  monej,  made  in  an  inferior 
ooart,  and  removed  into  one  of  the 
superior  eourte,  57. 

S.  Writ  of  ft.  fa.  on  a  rale  or  order  for  pay- 
ment of  money  and  eoata,  made  in 
an  inferior  eonrt,  ^od  removed  into 
one  of  the  raperior  eourte,  58. 

f.  Writ  of  elegit  on  a  Judgment  for  plain* 
tiS,60. 

je.  Writ  of  elegit  on  a  rale  for  payment  of 
money,  62. 

II.  Writ  of  elegit  on  a  rale  for  paymUMof 

money  and  oosti|  64 


12.  Writ  of  elegit  on  a  Judgment  of  Sa 

inferior  court,  removed  into  one  of 
the  raperior  eourte,  66. 

13.  Writ  of  elegit  on  a  rale  or  order  for 

peyment  of  money,  made  in  an  in- 
ferior eonrt,  and  removed  into  ons 
of  the  raperior  eourte,  68. 
14*  Writ  of  elegit  on  a  rale  or  order  for 
payment  of  money  and  coets  made 
in  an  inferior  court,  and  Removed 
into  one  of  the  superior  courts,  70. 

15.  Writ  of  capias  ad  satisfaciendum  on  a 

Judgment  for  plaintiff,  78. 

16.  Writ  of  oapias  ad  satisfoeiendufa  on  a 

Judgment  for  defendant*  74. 

17.  Writ  of  eapiaa  ad  satisfaciendum  on  a 

rale  for  payment  of  money,  74. 

18.  Writ  of  capias  ad  satisfaciendum  on  a 

rale  for  payment  of  money  and  costs, 
75. 

19.  Writ  of  capias  ad  ftatlsfaclendnfi  en  a 

rale  for  payment  of  eoets  only,  76. 

20.  Writ  of  capias  ad  satisfaciendum  on  a 

Judgment  in  an  inferior  couH,  nh* 
moved  Intp  one  of  the  sapOMo^ 
eoarts,  77. 

21.  Writ  of  capias  ad  latisfssleadM  en  e 
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rule  or  order  of  an  inferior  eonrt,  for 
payment  of  monej,  removed  into 
one  of  the  tnperior  eonrts,  78. 
*22.  Writ  of  eapiaa  ad  laUsfaeiendnn 
on  a  mio  or  order  of  an  inferior 
conrt,  for  pajment  of  money  and 
eosUy  removed  into  one  of  the 
anperior  eonrta,  80. 


IZ,  Writ  of  habere  faetas  in  ejeetmas^ 
upon  a  judgment  by  default,  81. 

S4.  Writ  of  habere  facias,  and  fieri  facias 
for  eoeta,  upon  a  Judgment  for  plain- 
tiff in  ejectment,  where  the  defend- 
ant hae  appeared,  82. 

25.  Writ  of  fieri  facial  fbr  eoeta,  on  a  Jadg- 
meot  for  plaintiff  in  ejectment,  where 
the  defendant  haa  appeared,  8^ 


No.  l.—  Wrii  of  Fieri  Facias  on  a  Judgment  for  Plaintiff. 
TiCTORiA,  hj  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Qtteen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  command 

3K>a;  that  {If  sued  out  of  ihe  Court  of  Exchequer,  say  "  We  command  you,  that  joa 
omit  not  by  reason  of  any  liberty  of  your  county,  but  that  yon  enter  the  same,  and"] 
of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ 
[the  amoutit  of  all  ihe  moneys  recovered  by  the  jtidgment]  which  A.  B.  lately  in  oar 
Court  of  Queen's  Bench  [or  '*  Common  Pleas,"  or  *'  Exchequer  of  Pleas,"  as  the  ctue 
may  he"]  recoTered  against  him,  whereof  the  said  C.  D.  is  convicted,  together  with 
interest  upon  the  stud  sum,  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  of  ,  in  the  year  of  our  Lord  (a),  on  which  day  the  jud^ 

ment  aforesaid  was  entered  up,  and  have  that  money,  with  such  interest  as  aforesaid, 
before  Us  [or^  in  ihe  Common  Pleas,  "  before  us  Justices,"  or,  in  ihe  Exchequer^ 
^f^M  "  before  the  Barons  of  Our  Bzchequer,"  as  the  ease  may  be]  at  Westminster 
-J  'immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and 
that  you  do  aU  such  things  as  by  the  statute  passed  in  the  second  year  of  Our  reign 
you  are  authorised  and  required  to  do  in  this  behalf.  And  in  what  manner  you 
shall  have  executed  this  Our  writ  make  appear  to  Us  [or,  in  ihe  Common  Pleas,  *'  to 
our  Justices,"  or,  in  the  Exchequer,  **  to  the  Barons  of  Our  Exchequer,"  as  the  ca9e 
fiay  be]  at  Westminster,  immediately  after  the  execution  hereof,  and  have  you  there 
then  thi^  writ    Witness  ,  at  Westminster,  the  day  of  ,  in  the 

year  of  our  Lord 

No.  2.— Writ  of  Fieri  Facias  on  a  Judgment  for  Defendant. 

:  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  you  cause  to  be  mode  [If  sued  out  of  ihe  Court  of  Exchequer,  "  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
Apd  cause  to  be  made"]  of  the  goods  and  chattels  in  your  bailiwick  of  A.  B. 
£  ,  which  lately  in  Our  Court  of  Queen's  Bench  [or  *'  Common  Pleas,"  or 

**  Exchequer  of  Pleas,"  as  ihe  case  may  be]  were  awarded  to  C.  D.,  for  his  costs  of 
defence  in  an  action  lately  prosecuted  in  Our  said  court  by  the  said  A.  B.  against 
the  said  C.  D.,  whereof  the  said  A.  B.  is  convicted,  together  with  interest  on  the  said 
sum  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day  of  , 

in  the  year  of  our  Lord  (a),  on  which  day  the  judgment  aforesaid  was  entered 

^rnn  up,  and  have  you  that  money  before  Us  [or,  in  ihe  Common  *  Pleas,  "before 
-I  our  Justices,"  or,  in  ihe  Exchequer,  **  before  Our  Barons,"  as  ihe  ease  may  be] 
at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  C. 
D. ;  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of 
Our  reign  you  are  authorised  and  required  to  do  in  this  behalf.  And  in  what  manner 
you  shall  have  executed  this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  **  te 
Our  Justices,"  or,  in  the  Exchequer,  **  to  the  Barons  of  Oar  Exchequer,"  as  the  cast 
may  be]  at  Westminster,  immediately  after  the  exeeation  hereof,  and  have  yon  there 

(a)  The  daj  on  which  the  Judgment  was  entered  np,or,  if  entered  np  prior  to  the  let  of  Octo* 
ber,  1838,  eaj,  "  from  the  first  daj  of  October,  in  the  year  of  onr  Lord  1838,"  omitting  (he  wordi 
.^'on  which  day  the  Judgment  aforeiaid  was  entered  np/* 
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iben  this  writ    Witness  ,  at  Westminster,  the  day  of  ,  in  the  jeor 

of  oar  Lord 

No.  3. — Wrii  of  Fieri  Facias  an  a  Rule  for  Payment  of  Money. 
TiCTORfA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Qneen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  command  you, 

that  [If  sued  out  of  the  Court  of  Exchequer^  say,  **  We  command  yon,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  tlie  same,  and"]  of 
the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £  , 

which  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas,"  as  the  ease  may  be,]  by  a  rule  of  Our  said  court  dated  the  ,  day  of  , 

A.  n.  ,  were  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B. ;  and  that  of  the  said 

goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  yon  further  cause  to  be  made 
interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  of  ,  in  the  year  of  our  Lord  (a),  on  ^which  day  r^ro 

the  said  rule  was  made,  and  have  that  money,  together  with  such  interest  as  '- 
aforesaid,  before  Us  [or,  in  the  Common  Pleas,  **  before  our  Justices,"  or,  in.  the  Ex' 
chequer,  **  before  the  Barons  of  our  Exchequer,"  as  the  ease  may  be]  at  Westminster, 
immediately  afier  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that 
you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of  Our  reign  you 
are  authorised  and  required  to  do  in  this  behalf.  And  in  what  manner  you  shall 
have  executed  this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  "to  our 
Justices,"  or,  in  ihe  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  case  ma^ 
he,]  at  Westminster,  immediately  after  the  execution  hereof,  and  have  you  there  then 
this  writ.    Witness  ,  at  Westminster,  the  day  of  ^  in  the  year  of 

oar  Lord 

No.  4. — Writ  of  Fieri  Facias  on  a  Rule  for  Payment  of  Money  and  Costs, 

YicTORiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exchequer,  say,  '*  We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  yon  enter  the  same, 
and"]  of  the  goods  and  chattels  of  G.  D.  in  your  bailiwick  you  cause  to  be  made 
jS  ,  which  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 

**  Exchequer  of  Pleas,"  as  the  ease  may  be,]  by  a  rule  of  Our  said  court  dated  the 
day  of  ,  in  the  year  of  our  Lord  ,  were  ordered  to  be  paid  by 

the  said  C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  hare  been  taxed  and  allowed  by  our  said  court  at  £  ;  and  that 

of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause 
to  be  made  interest  upon  the  said  two  'several  sums  at  the  rate  of  four  pounds  p^  g^ 
per  centum  per  annum  from  the  day  of  ,  in  the  year  of  our  ^ 

Lord  ,(6)  and  have  those  moneys,  together  with  such  interest  as  aforesaid,  before 
Us  [or,  in  the  Common  Pleas,  *'  before  our  Justices,"  or,  in  ihe  Exchequer,  "  before 
the  Barons  of  our  Exchequer,"  as  the  case  may  be,]  at  Westminster,  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that  you  do  all  such 
thin)^  as  by  the  statute  passed  in  the  second  year  of  Our  reign  you  are  authorized 
and  required  to  do  in  this  behalf.  And  in  what  manner  you  shall  have  executed 
this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  **  to  Our  Justices,"  or,  in 
the  Ejxhequer,  "to  the  Barons  of  Our  Exchequer,"  as  the  ease  may  be,]  at  West> 
minater,  immediately  after  the  execution  hereof;  and  have  yoo  there  then  this  wriC 

(a)  The  dsj  on  which  the  rale  wu  made,  or,  If  it  were  made  prior  to  the  let  of  October,  1S38, 
s»3r,  *'froin  the  let  dsy  of  October,  in  the  jesr  of  onr  Lord  1838,"  omitting  the  words  **  on  which. 
daj  the  Mid  rule  wm  made." 

{h)  The  day  on  which  the  eosta  were  taxed.  If  the  costs  were  taxed  after  the  rale  made,  and 
jxm  seek  to  recover  interest  on  the  principal  money  f^m  the  date  of  the  latter,  you  mast  altar 
the  form  aecordiaglj. 

VOL.  XIU. — 1  E 


54  REGULX  OENEBALES.    H.  T.  1853. 


Witness  ,  at  Westminster  the  day  of  ,  in  the  year  of  our 

Lord 

No.  5. —  Writ  of  Fieri  Facias  on  a  Rule  for  Payment  of  Costs  only, 

Victoria,  bj  the  Qrace  of  God  of  the  United  Kingdom  of  Great  Britun  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  [Tf  sued  out  of  the  Exchequer,  say,  "  We  command  you,  that  you 
omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"] 
of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ 
for  certain  costs  which  by  a  rule  of  Our  Court  of  Queen's  Bench  [or  "Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  ease  may  he,]  dated  the  day  of  , 

♦'551  '°  *^®  ^^^  *^^  ^"'  l^fd  ,  were  ordered  to  be  paid  by  the  said  C.  D.  to 

-■  A.  B.,  which  said  costs  haye  been  taxed  and  allowed  by  Our  said  court  at  the 
said  sum  ;  and  that  of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick 
you  further  cause  to  be  made  interest  upon  the  said  sum  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  day  of         ,  in  the  year  of  our  Lord         ,(a) 

and  have  that  money,  together  with  such  interest  as  aforesaid,  before  Us,  [or,  in  the 
Common  Pleas,  "  before  Our  Justices,"  or,  in  the  Exchequer,  '*  before  the  Barons  of 
our  Exchequer,"  as  the  ease  may  be,]  at  Westminster,  immediately  after  the  execution 
hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  Our  reign  you  are  authorized  and  required  to  do 
in  this  behalf.  And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  Us  [or,  in  ike  Common  Pleas,  "  to  Our  Justices,"  or,  in  the  Exchequer,  "  to 
the  Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  Westminster,  immediately 
after  the  execution  hereof;  and  have  you  there  then  this  writ.    Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  6,-^Writ  of  Fieri  Facias  on  a  Judgment  of  an  Inferior  Court,  removed  into  one 

of  the  Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britsin  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exchequer,  say,'*  We  command  you,  that 
*f{({l  ^^^  ^™^^  °"^  ^^  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
-^  *same,  and"]  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause 
to  be  made  £  which  A.  B.  lately  in  {insert  the  style  of  the  Cottrt],  by 

the  judgment  of  the  said  Court,  recovered  against  the  said  C.  D.,  whereof  the  said 
0.  D.  is  convicted,  and  which  judgment  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  for  "Com- 

mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be],  by  virtue  of  an  order  of 
that  Our  said  court,  [or  *'  of  ,  one  of  the  Justices  of  that  Our  said  court,"  a« 

the  ease  may  be,]  in  pursuance  of  the  statute  in  such  case  made  and  provided,  and  the 
eosts  attendant  upon  the  application  for  the  said  order,  and  upon  the  said  removal, 
were,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and 

allowed  by  our  said  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be,]sX  £  ;  and  we  further  command  you,  that 

of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  caa<ie 
to  be  made  the  said  £  ,(b)  together  with  interest  on  the  said  two  several 

■oms  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  said  day 

of  « in  the  year  of  our  Lonl  ;(c)  and  that  you  have  that  money, 

with  seek  interest  as  aforesaid,  before  Us  [w,  in  ike  Comm&n  Pleas,  "before  Our 

(«)  Tlie  dAj  on  which  the  eottt  were  taxed,  or  if  there  has  been  more  than  one  atloeatiuv  the 
4ay  «n  which  the  list  alUieatar  was  made. 

(6)  The  costs  attendant  upon  the  removal  of  the  judgment  ont  of  the-  Inferior  eomt  into  the 
fnperior  court 

(e)  The  day  ea  whioh  the  oosCs  of  remoral  were  taxed. 
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Jostioeti''  or,  tn  the  Exchequer^  **  befure  tl>e  Bimnii  of  Our  Exchec^uer/'  as  ihe  eoM 
may  be].  At  Westmioster,  immediately  after  the  execution  hereof,  to  be  rendered  to 
the  said  A.  B. ;  and  that  you  do  ail  such  things  as  by  the  statute  passed  in  the 
Moond  year  of  Our  reign  yon  are  authorized  and  required  to  do  in  this  behalf. 
And  in  what  manner  you  shall  ha?e  executed  this  Our  writ  make  appear  to  Us 
*[or,  in  ihe  Ccmnum  Fleas,  **  to  our  Justices,  "  or^  in  the  Exchequer,  **  to  the  r^cpr 
Barons  of  Our  Exchequer,"  as  the  ease  may  be],  at  Westminster,  immediately  ^ 
titer  the  exacution  hereof;  and  have  you  there  then  this  writ    Witness  » 

at  Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No,  7. — Writ  of  Fieri  Facias  on  a  Bule  or  Order  for  Faymeni  of  Money,  made  in  an 
Inferior  Court,  and  removed  into  one  of  the  Superior  Courts, 

YicTOBiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  ftc.  We  command  you,  that  [If  sued  out 
of  the  Court  of  Exchequer,  "  We  command  you,  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and"]  of  the  goods  and  chattels 
of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £  ,  which  lately  in 

insert  the  style  of  the  court,]  by  a  rule  [or  "  order"]  of  the  said  court,  intituled 
as  the  ease  may  be],  were  by  the  said  court  ordered  to  be  paid  by  the  said  C.  B.  to 
A.  B. ;  and  which  rule  [or  "  order"]  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench,  [or  "  Com- 

mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  ease  may  be,]  by  virtue  of  an  order  of 
that  Our  said  court  [or  *'  of  ,  one  of  the  Justices  of  Our  said  court,  as  the 

ease  may  be,]  in  pursuance  of  the  statute  in  that  case  made  and  provided,  and  tbd 
costs  and  charges  attendant  upon  the  application  for  the  said  last-mentioned  order, 
and  upon  the  said  removal,  were,  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  taxed  and  allowed  by  Our  said  Court  of  Queen's  Bench,  [or  "Common 

Pleas,"  or  "Exchequer  of  Pleas,"  as  ihe  ease  may  be,]  at  £  ;  and  we  further 

command  you,  that  of  the  said  goods  and  chattels  *of  the  said  C.  D.  in  your  i-^^q 
bailiwick  you  further  cause  to  be  made  the  said  £  (a),  together  with  in-  L  ^^ 
tercet  on  the  said  two  several  sums  at  the  rate  of  four  pounds  per  centum  per  an- 
nwn  from  the  said  day  of  (b),  and  that  you  have  those  moneys, 

with  such  interest  as  aforesaid,  before  Us  [or,  in  the  Common  Pleas,  "  before  Our 
Justices,  "  or,  in  ihe  Easchequer,  '*  before  the  Barons  of  Our  Exchequer,"  as  ihe  ease 
may  be],  at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to 
the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the  second 
year  of  Oar  reign  you  are  authorised  and  required  to  do  in  this  behalf.  And  in 
what  manner  you  shall  have  executed  this  Our  Writ  make  appear  to  Us  [or,  in  ihe 
Common  Pleas,  '*  to  Our  Justices,"  or,  in  ihe  Exchequer,  **  to  the  Barons  of  Our  Ex- 
chequer," as  ihe  ease  may  be,]  at  Westminster,  immediately  after  the  execution  hereof ; 
and  have  jou  there  then  this  Writ.    Witness  ,  at  Westminster,  the 

day  of  ,  in  the  year  of  our  Lord 

Jfc.  S.—WrU  of  Fieri  Facias  on  a  Rule  or  Order  for  Payment  of  Money  and  Costs, 
snade  in  an  Inferior  Court,  and  removed  into  one  of  the  Superior  Courts, 

YiCToaiA,  hy  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire* 
land  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  command 

you,  that  [or,  if  sued  oui  of  ihe  Court  of  Exchequer,  say,  **  We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
sad"]  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made 
£  ,  which  *lately  in  [insert  the  style  of  ihe  court,]  by  a  rule  p^eQ- 

[or  ''order"]  of  the  s«d  court,  intituled  [as  the  case  may  be,]  irere  i-  ^ 

(«)  The  eoili  of  removing  the  mle  of  the  iaferlor  eonrt  loto  the  raperior  eoort 

{h)  The  day  on  wbieh  the  eoits  of  renovlaf  the  rale  of  the  lafbrlor  eoort  lata  the  supeiiot 
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by  the  said  court  ordered  to  be  paid  by  the  said  G.  D.  to  A.  B.,  and  also  £, 
i{}t  the  costs  of  the  said  rule  [or  "  order"]  by  the  said  court  also  ordered  to  be  paid 
by  the  said  C.  D.  to  the  said  A.  B. ;  which  said  rule  \or  "order"]  was  afterwards  on 
the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and  allowed 

by  Our  said  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  **  Exchequer  of  Pleas," 
as  tlu  case  may  he,\  by  an  order  of  that  Our  said  court,  [or  " of  ,  one  of  the 

Justices  of  that  Our  Court,"  om  the  case  may  &e,]  in  pursuance  of  the  statute  in  such 
case  made  and  provided ;  and  the  costs  and  charges  attendant  upon  the  application 
for  the  said  last-mentioned  order,  and  upon  the  said  removal,  were,  on  the  day 

of  ,  in  the  year  of  our  Lord  ,  taxed  and  allowed  by  Our  said  court 

of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may 
be^]  at  £  ;  and  We  further  command  yon,  that  of  the  said  goods  and  chattels 

of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made  the  said  £  (a), 

together  with  the  interest  on  the  said  three  several  sums  at  the  rate  of  four  pounds  per 
centum  per  annum  from  the  said  day  of  ,  in  the  year  of  our 

Lord  {b) ;  and  that  you  have  those  moneys,  with  such  interest  as  aforesaid, 

before  Us  [or,  in  the  Common  Pleas,  "before  Our  Justices,"  or,  in  the  Exchequer, 
"  before  the  Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  Westminster,  imme- 
diately after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.;  and  that  you  do 
*fK(V\  ^^^  '"^^  things  as  by  the  statute  passed  in  the  second  year  of  Our  reigo  *yoa 
•I  are  authorized  and  required  to  do  in  this  behalf.  And  in  what  manner  you 
shall  have  executed  this  Our  Writ  make  appear  to  us  [or,  in  the  Common  Pleas,  "  to 
Our  Justices,"  or,  in  the  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  ease 
may  be,]  at  Westminster,  immediately  after  the  execution  hereof;  and  have  you  there 
then  this  writ.    Witness  ,  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord 

No,  9," Writ  of  Elegit,  on  a  Judgment  for  Plaintiff. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith ;  to  the  the  Sheriff  of  ,  greeting.  Whereas, 
A.  B.  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  **  Exchequer 
of  Pleas,"  as  the  case  may  be,]  by  the  judgment  of  the  same  court  recovered  against 
C.  D.,  £  '  [the  amount  of  all  the  moneys  recovered  by  the  judgment],  whereof  the 
said  C.  D.  is  convicted,  and  afterwards  the  said  A.  B.  come  into  Our  said  court,  and, 
according  to  the' form  of  the  statutes  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  aifd  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him, 
was  seised  or  possessed  of  on  the  day  of  ,  in  the  year  of  our  Lord  (c),  on 
which  day  the  judgment  aforesaid  was  entered  up,  or  at  any  time  afterwards,  or  over 
which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  to  him  the  said  'goods  and  chattels  as  his  proper  goods  and  chattels,  and 
to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  aesignn, 
according  to  the  form  of  the  said  statutes,  until  the  said  sum,  together  with  interest 
thereon  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day  of 
,  in  the  year  of  our  Lord  (d),  shall  have  been  levied.  Therefore  we  command 
you  that  [If  sued  out  of  the  Court  of  Exchequer,  say,  "  Therefore  We  command  yon, 

(a)  The  eosts  of  rtmoving  the  rale  flrom  the  inferior  eoart  into  the  saperior  eoart 

(h)  The  day  on  which  the  eoste  of  removing  the  rale  from  the  inferior  eoart  into  the  saperior 
•oort,  were  taxed. 

(«)  The  day  on  which  the  Jndgment  was  entered  ap. 

{d)  The  daj  on  which  the  judgment  wai  entered,  or,  in  cose  the  judgment  was  entered  vp^ 
prior  to  the  let  of  October,  1838,  say,  «  from  the  let  day  of  October  in  the  year  of  oar  hotd' 
1838." 
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that  you  omit  not,  by  re&aon  of  any  liberty  of  your  county,  but  that  yon  enter  the 
same,  and"]  without  delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  rtaaon- 
able  price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  recto- 
ries, tithoB,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for 
him,  was  seised  or  possessed  of  on  the  said  day  of  ,(a)  or  at  any  time 

afterwards,  or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had 
any  disposing  power,  which  he  might,  without  the  assent  of  any  other  person,  exer- 
cise for  his  own  benefit,  to  hold  the  said  goods  and  chatteb  to  the  said  A.  B.  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  £  ,  together  with  interest 

as  aforesaid,  shall  have  been  levied.  And  in  what  manner  you  shall  have  executed 
this  Our  *writ  make  appear  to  Us  [or,  in  the  Common  PU(Ut  **  to  Our  Jus-  r^^Q 
tices,"  or,  in  the  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  Vie  case  *-  '* 
mag  6e,]  at  Westminster,  immediately  afler  the  execution  hereof,  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment ;  and  have  you  there  then  this  writ.  Witness  ,  at  Westminster,  the 
day  of               ,  in  the  year  of  our  Lord 

No.  10.   Writ  of  EUgii  on  a  RuUfor  Payment  of  Money. 

YiCTOiKiA,  by  the  Grace  of  Ood  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas 

lately  in  our  Court  of  Queen's  Bench,  \or  "  Common  Pleas,  or  **  Exchequer  of  Pleas," 
as  the  cast  may  6f,]  by  a  rule  of  the  said  court,  dated  the  day  of  ,  in 

the  year  of  our  Lord  ,  the  sum  of  £  was  ordered  to  l>e  paid  by  C.  D. 

to  A.  B.,  and  afterwards  the  said  A.  B.  came  into  Our  said  court,  and,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or 
possessed  of  on  the  day  of  ,  in  the  year  of  our  Lord  i(^)  on 

which  day  the  said  rule  was  made,  or  at  any  time  afterwards,  or  over  which  the 
said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
bene6t,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
*and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  heredita-  r^/«Q 
ments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  ^ 
his  assigns,  until  the  said  sum,  together  with  interest  upon  the  same  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  said  day  of  ,  in  the  year 

of  our  Lord  ,(6)  shall  have  been  levied.    Therefore  We  command  you  that, 

[If  sued  out  of  (he  Court  of  Exchequer,  say  "Therefore  We  command  you,  that  you 
omit  not,  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"] 
without  delay,  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  batlKrick,  as  the  said  C.  D.,  or  any  fierson  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of  ,(6)  or  at  any  time  afterwards, 

or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  of  any  other  person,  exercise  for 

(fi)  The  dsj  on  which  the  Jodgment  was  entered  np. 
(6)  The  day  on  whleh  the  rule  was  made. 
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his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A.  B<  as  his  proper 
goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  antil  the  said  £  ,  together  with  interest  as 

aforesaid,  shall  have  been  leyied.  And  in  what  manner  you  shall  have  execated 
this  Our  writ  make  appear  to  Us  [or,  in  the  Common  PUtus,  *'to  our  Justices,"  or, 
tn  the  Exchequer,  *'  to  the  Barons  of  Our  Exchequer,"  tu  the  case  may  he,]  at  West- 
^Ml  ^^^^^^*  immediately  after  the  execution  hereof  *under  your  seal  and  the 
-J  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment; and  have  yon  there  then  this  writ  Witness  ,  at  Westminster,  the 
day  of           ,  in  the  year  of  our  Lord 

No.  11.  Writ  of  Elegit,  on  a  Rule  for  Payment  of  Money  and  Costs, 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas 

lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas,"  as  the  case  may  be,]  by  a  rule  of  the  said  court,  dated  the  day  of 

,  in  the  year  of  our  Lord  ,  the  sum  of  £  was  ordered  to  be 

paid  by  C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  were  afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  Our  said  court  at  £  ;  and  afterwards  thd  sud 

A.  B.  came  into  Our  said  court,  and,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rdbts,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D., 
or  any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the  day  of  , 

in  the  year  of  our  Lord  ,(a)  or  at  any  time  afterwards,  or  over  which  the 

said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power,  which 
he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  bold 
^>,.-i  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  ^chattels,  and  to  hold 
-*  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectirely, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said 
two  several  sums,  together  with  interest  upon  the  same  at  the  rate  of  four  pounds  per 
centum  per  annum  from  the  said        day  of  ,  in  the  year  of  our  Lord  ,(a) 

shall  have  been  levied.  Therefore  We  command  you,  that,  [If  sued  out  of  the  Court 
of  Exchequer,  say,  **  Therefore  We  command  you,  that  you  omit  not,  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and"J  without  delay,  you  cause  to 
be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods  and 
chattels  of  the  said  C.  D.  in  yt»ur  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  retstories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick, 
as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the 
said  day  of  i(ci)  or  at  any  time  afterwards,  or  over  which  the  said 

C.  D.,  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  perscm,  exercise  for  his  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  hyn  and  to  his  assigns, 
until  the  said  two  several  sums  of  £  and  £  \  together  with  interest 

as  aforessM,  shall  have  been  levied.  And  in  what  manner  you  shall  have  executed 
this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  **  to  Our  Justices,"  or,  in 
the  Exchequer,  '*to  the  Barons  of  Our  Exchequer,"  €u  the  ease  may  be,]  at  West- 

(o)  The  day  oa  which  the  costs  of  tho  role  were  taxed. 
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minster,  'immediately  after  the  execution  hereof,  under  your  seal  and  the  r«f»/* 
seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise-  I- 
nent ;  and  have  you  there  then  this  writ    Witness  ,  at  Westminster,  the 

day  of  ,  in  the  year  of  our  Lord 

No.  12. — WrU  ofEltgii^  on  a  Judgment  of  an  Inferior  Court,  removed  into  one  of  (he 

Superior  Courts, 

TiCTORiA,  by  the  Grace  of  Qod  of  the  United  Kingdom  6f  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas  /A.  B. 

lately  in  [ituert  the  etyle  of  the  cour(\,  by  the  judgment  of  the  said  court 

recovered  against  C.  D.  £  ,  whereof  the  stud  C.  D.  is  convicted :'  And  whereas 

the  sud  judgment  was  afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord  , 
removed  into  Our  Court  of  Queen's  Bench,  [or  **  Common  Pleas,"  or  **  Exchequer 
of  Pleas,"  an  ike  case  may  be,]  by  virtue  of  an  order  of  that  Our  snid  court,  [or  **  of 

,  one  of  the  Justices  of  that  Our  said  court,"  as  the  ease  may  be,]  in  pursuance 
of  the  statute  in  that  case  made  and  provided,  and  the  costs  and  charges  attendant 
upon  the  application  fur  the  said  order,  and  upon  the  said  removal,  were  afterwards, 
on  the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and  allowed  by  Our  sud 
Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  ae  the  eaee 
flviajr  6e],  at  £  ;  and  afterwards  the  said  A.  B.  came  into  that  Our  said  court 

[or  "  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  caee  may  be,]  and,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered  to 
him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  *said  C.  D.,  or  any  person  in  trust  for  him,  r^oj 
was  seised  or  possessed  of  on  the  said       day  of      ,  in  the  year  of  our  Lord  *- 

aforesaid,(a]  or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  that  day, 
or  at  any  time  afterwards,  had  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods 
and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  until  tlie  said  two  several  sums,  together 
with  interest  upon  the  same  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  said  day  of  ,  in  the  year  of  our  Lord  (a),  shall  have  been  levied. 

Therefore  We  command  you,  that  [If  sued  out  of  (he  Court  of  Exchequer,  say, 
"Therefore  We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and"]  without  delay,  you  cause  to  be  delivered 
to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods  and  chattels  of  the 
B^d  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D., 
or  any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the  said  day  of  [a), 
or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time 
afterwards,  had  any  disposing  power,  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A. 
B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements,  reo- 
tories,  tithes,  rents,  and  hereditaments  ^respectively,  according  to  the  nature  r^tOQ 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums  *- 
of  £  and  £  ,  together  with  interest  as  aforesaid,  shall  have  been  levied. 

And  in  what  manneir  you  shall  have  executed  this  Our  writ  make  appear  to  Us  [or,  in 
the  Common  Pleas,  "  to  Our  Justices,"  or,  in  the  Exchequer,  **  to  the  Barons  of  Our 
Exchequer,"  cu  the  case  may  be]  at  Westminster,  immediately  after  the  execution 
hereof,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the  said 

(a)  The  day  on  wbfch  the  eoits  of  removiog  tbs  Jadgment  were  taxed. 
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extent  and  appraisement;  and  have  you  there  then  this  writ    Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  13. —  Writ  of  Elegit,  on  a  Rule  or  Order  for  Payment  of  Money,  made  in  an 
Inferior  Court,  and  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  Qraee  of  God  of  the  United  Kingdom  of  Oreat  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas 

lately  in  [insert  the  style  of  the  court],  by  rule  [or  "order"]  of  the  said 

'\>urt,  intituled  [as  the  case  may  be],  the  sum  of  £  was  by  the  said 

oovTt  ordered  to  be  paid  by  C.  D  to  A.  B. :  And  whereas  the  said  rule  [or  *'  order] 
was  afterwards,  on  the         day  of  ,  in  the  year  of  our  Lord  ,  removed 

into  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  ease  may  be,]  by  virtue  of  an  order  of  that  Our  said  court,  [or  '*  of  ,  one 

of  the  Justices  of  that  Our  said  court,"  as  the  case  may  be],  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order  and  upon  the  said  removal  were 
afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and 

*6Q1  ^^^^^^  ^J  ^^^  ^^  Court  of  Queen's  Bench,   [or,  *Common  Pleas,"  or 
-I  "  Exchequer  of  Pleas,"  as  the  ease  may  be],  at  £  ,  and  afterwards  the 

said  A.  B.  came  into  that  Our  said  court,  and,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the 
•aid  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the  said 
day  of  ,  in  the  year  of  our  Lord  ,(a)  or  at  any  time  afterwards, 

or  over  which  the  said  C.  D.  on  the  said  day  of  ,(a)  or  at  any  tin\e 

afterwards,  had  any  disposing  power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums,  together  with 
interest  on  the  same  nt  the  rate  of  four  pounds  per  centum  per  annum  from  the  said 
day  of  ,{a)  shall  have  been  levied.    Therefore  We  command  you,  that  [If 

tued  out  of  the  Court  of  Exchequer,  say,  **  Therefore,  we  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"]  without 
delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  beredita- 
^m(Yi  ^^^^f  including  land  sand  hereditaments  of  copyhold  or  customary  *tenuro 
J  in  your  bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was  seised 
•r  possessed  of  on  the  said  day  of  ,(a)  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit, 
to  hold  the  said  goods  and  chattels  to  the  said  A.  B.,  as  his  proper  goods  and  chattels, 
and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  several  sums  of  £  and  £  ,  together  with  interest  as  afore* 

■aid,  shall  have  been  levied.  And  in  what  manner  you  shall  have  executed  this 
Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  "  to  Our  Justices,"  or,  in  the 
Exchequer,  **  to  the  Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  Westminster, 
immediately  after  the  execution  hereof,  under  your  seal  and  the  seals  of  those  by 
whose  oath  you  shall  make  the  said  extent  and  appraisement ;  and  have  you  there 

(a)  The  day  on  which  the  eosts  of  removing  tbs  role  of  the  inferior  court  into  the  snpetlai 
eoort  were  taxed. 
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then  this  writ     Witness  ,  at  Westminster,  the  day  of  ,  in 

the  year  of  our  Lord 

No,  14. — Wrii  of  Elegit,  on  a  BuU  or  Order  for  Payment  of  Money  and  Costs,  made 
in  an  Inferior  Court,  and  removed  into  one  of  the  Superior  Courts. 
Victoria,  by  the  Grace  of  Ood  of  the  United  Kingdom  of  Qreat  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas 

lately  in  linsert  the  style  of  the  court],  by  a  rule  [or  '*  order"]  of  the  said 

eouit,  intituled  [as  the  case  may  be,],  the  sum  of  £  was  by  the  said 

court  ordered  to  be  paid  by  G.  D.  to  A.  B.,  together  with  the  costs  of  the  said 
rule  [or  "  order"]  which  said  *costs  were  afterwards,  on  the  day  of  r^^-t 

,  in  the  year  of  our  Lord  ,  taxed  and  allowed  by  the  said  court  1- 

at  £  :  And  whereas  the  said  rule  [or  "  order"]  was  afterwards,  on  the 

day  of  ,  in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's 

Bench,  [or  "  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may  be,]  by  virtue 
of  an  order  of  that  Our  said  court  [or  "  of  ,  one  of  the  Justices  of  that  Our  said 

court,  as  the  ease  may  be,]  in  pursuance  of  the  statute  in  that  cose  made  and  pro- 
Tided,  and  the  costs  and  charges  attendant  upon  the  application  for  the  said  lasi- 
mentioned  order,  and  upon  the  said  removal,  were  afterwards,  on  the  day  of 

,  in  the  year  of  our  Lord  ,  taxed  and  allowed  by  Our  said  Court  of 

Queen's  Bench,  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  be,] 
at  £  ;  and  afterwards  the  said  A.  B.  came  into  Our  said  Court  of  Queen's 

Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  and, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
eostomary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  fur  him, 
was  seised  or  possessed  of  on  the  said  day  of  (a),  or  at  any  time  afterwards,  or 
over  which  the  siud  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing 
power  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
*reapectively,  according  to  the  nature  thereof,  to  him  and  to  his  assigns,  r^jQ 
until  the  said  three  several  sums,  together  with  interest  upon  the  same  1- 
ai  the  rate  of  four  pounds  per  centum  per  annum  from  the  said  day  of 

(a),  shall  have  been  levied.  Therefore  we  command  you  that  [If  sited  out  of 
Hke  Court  of  Exchequer,  say,  "  Therefore  We  command  you,  that  you  omit  not  bj 
reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"]  without 
delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or 
possessed  of  on  the  said  day  of  (a),  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  said  three  several  sums  of  £  ,  and  £  , 

snd  £  ,  together  with  interest  as  afore8aid,8hall  have  been  levied.     And 

in  what  manner  you  shall  have  executed  this  Our  writ  make  appear  to  Us  [or,  in 

(a)  The  dsj  on  which  the  eosti  of  removing  the  nile  of  the  ioferior  court  into  the  loperiot 
•ovt  were  toZ4*d. 
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ihe  Common  Pkas,  **  to  Our  Justices,"  or,  in  the  Exchequer,  **  to  the  Barons  of  Oar 
Exchequer/'  cu  the  case  may  be,'\  at  Westminster,  immediately  after  the  execution 
hereof,  under  your  seal  and  the  seals  -of  those  by  whose  oath  you  shall  make  the 
^-qn  *Baid  extent  and  appraisement;  and  have  you  there  then  this  writ.  Wit- 
•I  ness  ,  at  Westminster,  the  day  of  ,  in  the 

year  of  our  Lord 

No.  15. — Wrii  of  Capias  ad  Satisfaciendtim  on  a  Judgment  for  Plaintiff. 

VicTOBiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.  We  com- 
mand you,  that  you  [If  sued  out  of  the  Court  of  Exchequer,  say,  **  We  command  yon 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  take  C.  D.  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
80  that  you  may  have  his  body  before  Us,  [or,  in  the  Common  Pleas,  "  before  Our 
Justices,  "  or,  in  the  Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  as  ihe  case 
may  be],  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 
X  [the  amount  of  all  the  moneys  recovered  by  the  judgment,]  which  the  said  A, 
B.  lately  in  Our  Court  of  Queen's  Bench,  |or  **  Common  Pleas,"  or  "  Exchequer  of 
Pleas,"  as  the  case  may  be],  recovered  against  the  said  C.  D.,  whereof  the  said  C.  D. 
is  convicted,  together  with  interest  upon  the  said  sum,  at  the  rate  of  four  pounds  per 
centum  per  annum,  from  the  day  of  ,  in  the  year  of  our  Lord 
.  (a),  on  which  day  the  judgment  aforesaid  was  entered  up ;  and  have  yoa 
there  then  this  writ.  Witness  ,  at  Westminster,  the  day  of 
,  in  the  year  of  our  Lord 

*7d1  *^^'  l^.—  Writ  of  Capias  ad  Satisfaciendum  on  a  Judgment  for  DefendanL 
■^      Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com* 

mand  you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say,  "  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  bat  that  you  enter  the  same  and  take"] 
A.  B.  if  he  shall  be  found  in  your  baitiwiok,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  Us  [or,  in  ihe  Common  Pleas,  '*  before  Our  Justices,"  or,  in  the 
Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  as  ihe  case  may  be],  at  West- 
minster, immediately  after  the  execution  hereof,  to  satisfy  C.  D.  i&  ,  which 
lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas," 
as  Vie  case  may  be],  were  awarded  to  the  said  C.  D.,  for  his  costs  of  defence  in  an 
ftction  lately  prosecuted  in  our  said  court  by  the  said  A.  B.  against  the  said  C.  D., 
whereof  the  said  A.  B.  is  convicted,  together  with  interest  upon  the  said  sum  at  the 
rate  of  four  pounds  per  centum  per  annum  fVom  the  day  of  ,  in  the 
year  of  our  Lord  (a),  on  which  day  the  judgment  aforesaid  was  entered  up ; 
and  have  you  there  then  this  Writ  Witness  ,  at  Westminster,  the 
day  of              ,  in  the  year  of  our  Lord 

No.  17. —  Wrii  of  Capias  ad  Satisfaciendum  on  a  Rule  for  Payment  of  Money. 

^*jfr\       Victoria,  by  the  Grace  of  God  of  the  United  ^Kingdom  of  Great  Britain  and 
-J  Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting. 

We  command  you,  that  you  take  [If  sued  out  of  ihe  Court  of  Exchequer,  say,  "  We 
command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and 
him  safely  keep,  so  that  you  may  have  his  body  before  Us  [or,  in  the  Common  Plesu^ 
'* before  Our  Justices,"  or,  in  the  Exchequer,  "before  the  Barons  of  Our  Exchequer/' 
as  ihe  case  may  be],  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy 
A.  B.  £  ,  which  lately  in  Our  Court  of  Queen's  Bench  [or  '*  Common  Plcaa,'' 

(a)  The  day  on  which  the  Judgment  wm  entered  np,  or,  if  entered  np  prior  to  the  Ut  nf 
October,  1838,  eay  "from  the  Ut  dny  of  October,  in  the  year  of  our  Lord  1838,"  omitting  (bs 
words,  "on  which  day  the  judgment  aforesaid  was  entered  up." 
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or  "£zcheqaer  of  Pleas/'  as  the  case  vMy  6€],  by  a  rule  of  Our  said  court,  dated  the 
day  of  ,  in  the  year  of  our  Lord  ,  were  ordered  to  be 

paid  by  the  said  G.  D.  to  the  said  A.  B.,  and  further  to  satisfy  the  said  A.  B.  interest 
upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum  fVom  the  day 
and  year  aforesaid;  (a)  and  have  you  there  then  this  writ    Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  18.— YFHf  of  Capiiu  ad  Saiitfaciendum,  on  a  Bvle  far  Payment  of  Money  and 

Oosia. 
YicTORiA,  by  the  Grace  of  Qod  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Qoeen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting!;.    We  command 

you,  that  you  take  [^  »ued  out  of  ike  Court  of  Exehe^ttert  eay  "  We  command  yon, 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and  take"]  C.  D.  if  be  shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
M»  that  *yoo  may  have  his  body  before  Us  [or,  in  the  CUmmon  Fleas,  "  before  r^*jo 
Our  Justices,"  or,  in  the  Exchequer,  **  before  the  Barons  of  Our  Exchequer,"  >- 
as  the  ease  way  be]  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy 
A.  B.  £  which  lately  in  Our  Court  of  Queen's  Bench  [or  **  Common  Pleas,"  or 

**  Exchequer  of  Pleas,"  as  the  case  may  be]  by  a  rule  of  Our  said  court,  dated  the 
day  of         ,  in  the  year  of  our  Lord  ,  were  ordered  to  be  paid  by  the  said  C.  D. 

to  the  said  A.  B.,  together  with  certain  costs  in  the  said  rule  mentioned,  which  said 
costs  hare  been  taxed  and  allowed  by  Our  said  court  at  £  [the  amount  of  the 

ailoeatur  or  aUocaturs,  if  more  than  one,]  and  further  to  satisfy  the  said  C.  D.  the 
said  last-mentioned  sum,  together  with  interest  upon  the  said  two  several  sums 
at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day  of  ,  in 

the  year  of  our  Lord  (6),  on  which  day  the  said  costs  were  taxed ;  and  have 

you  there  then  this  writ.    Witness  ,  at  Westminster,  the  day  of  » 

in  the  year  of  our  Lord 

No.  19. — Writ  of  Capias  ad  Satisfaciendum,  on  a  Rule  for  Payment  of  Costs  otdy. 
YicTOBiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

Bsand  you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say  **  We  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same,  and  take"]  C.  D.,  if  he  should  be  found  in  your  bailiwick,  and  him  safely 
keep,  80  that  you  may  have  his  body  before  Us  [or,  in  the  Common  Pleas,  r^tjj 
**'  before  Our  Justices,"  or,  in  the  Exchequer,  "  before  the  Barons  of  our  Ex-  ^ 
ehequer,"  as  the  ease  may  be]  at  Westminster,  immediately  after  the  execution  hereof, 
to  satisfy  A.  B.  £  ,  for  certain  costs  which  by  a  rule  of  Our  Court  of  Queen's 

Bench  [or  **  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may  be,]  dated 
the  day  of  ,  in  the  year  of  our  Lord  ,  were  ordered  to  be  paid  by 

the  said  C.  D.  to  the  said  A.  B.,  which  said  costs  have  been  taxed  and  allowed  by 
Our  said  court  at  the  said  sum,  and  further  to  satisfy  the  said  C.  D.  interest  upon  the 
■aid  sum  at  the  rate  f «  four  pounds  per  centum  per  annum  from  the  day  of 

,  in  the  year  of  our  Lord  (c) ;  and  have  you  there  then  this  writ. 

Witness      t        at  Westminster,  on  the  day  of  ,  in  the  year  of  our 

Lord 

No.  20.—  Writ  of  Capias  ad  Satisfaciendum,  on  a  Judgment  in  an  Inferior  Courts 

removed  into  one  of  the  Superior  Courts, 

YiCTORiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

(a)  The  day  on  which  the  rule  wee  mede,  or,  if  it  wee  made  prior  to  the  let  of  October,  1838, 
aaj  **  from  the  let  dej  of  October,  in  the  year  of  our  Lord  1838." 

(6)  The  dey  on  which  the  coeteof  the  rale  were  tsxed.  If  iotereet  be  claimed  on  the  principal 
money  from  the  date  of  the  rulci  alter  the  form  accordingly. 

(e)  Th?  dey  on  which  the  coete  of  the  rule  were  taxed,  or,  if  there  have  been  eeveral  aU<^ 
•Atars,  the  day  on  which  the  last  allocatur  was  made. 
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Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  command  jon, 

that  you  take  [Tf  sued  out  of  ike  Court  of  Exchequer^  say  "  We  command  you,  that 
you  omit  not,  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and  take"]  G.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  Us  [or,  in  the  Common  Pleas,  "  before  Our  Justices," 
or,  in  tiue  Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  as  the  ease  may  be]  at 
Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A.  B.,  £  , 

4^7 Al  which  the  said  A.  B.  lately  *ia  [insert  the  style  of  the  court],  by  the 

-I  judgment  of  the  said  court,  recovered  against  the  said  C.  D.,  whereof  the  said 
0.  D.  is  convicted ;  and  which  judgment  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or  "  Com- 

mon Pleas,"  or  "  Exchequer  of  Pleas,"  €U  the  case  may  be\  by  virtue  of  an  order  of 
that  Our  said  court  [or  **  of  ,  one  of  the  Justices  of  that  Our  said  court,"  as  tks 

case  may  be],  in  pursuance  of  the  statute  in  such  case  made  and  provided,  and  the 
costs  and  charges  attendant  upon  the  application  for  the  said  order,  and  upon  the 
said  removal,  were,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  taxed 

and  allowed  by  Our  said  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exche- 
quer of  Pleas,"  as  the  ceue  may  be]  At  £  ,  and  further  to  satisfy  the  said  A.  B. 
the  said  £  (a),  together  with  interest  upon  the  i&id  two  several  sums  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the  said  day  of  , 
in  the  year  of  our  Lord  (6) ;  and  have  you  there  then  this  writ.  Witness  , 
at  Westminster,  this             day  of             ,  in  the  year  of  our  Lord 

^0.  21. — Writ  of  Capias  ad  Satisfaciendum  on  a  Rule  or  Order  of  an  Inferior  Court 
for  Payment  of  Money,  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.     We  command  you, 

that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say  '*  We  command  you,  that 
4^701  ^^^  ^°^^^  °^^  ^^  reason  of  any  liberty  of  your  county,  but  that  you  *enter  the 
-1  same,  and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  Us  [or,  in  the  Common  Pleas,  "  before 
Our  Justices,"  or,  in  the  Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  as  the 
case  may  be]  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 
£  ,  which  lately  in  [insert  the  style  of  the  court],  by  a  rule  [or  "order"] 

of  the  said  court,  intituled  [as  the  case  may  be],  were  ordered  to  be  paid  by 

tht)  said  C.  D.  to  the  said  A.  B.,  and  which  rule  [or  "  order"]  was  afterwards,  on 
the  day  of  ,  in  the  year  of  our  Lord  ,  removed  into  Our  Court 

of  Queen's  Bench  [or  **  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may 
he,]  by  an  order  of  that  Our  said  court  [or  **  of  ,  one  of  the  Justices  of  that 

Our  said  Court"  as  the  case  may  be],  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  and  the  costs  and  charges  attendant  upon  the  application  for  the  said 
last-mentioned  order,  and  upon  the  said  removal,  were,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  taxed  and  allowed  by  Our  said  Court  of  Queen's 

Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  at  £  , 
and  also  to  satisfy  the  said  A.  B.  the  said  £  (c),  together  with  interest  on  the 

said  two  several  sums  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 
said  day  of  ,  in  the  year  of  our  Lord  (6) ;  and  have  you  there  thea 

this  writ.    Witness  ,  at  Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 

(a)  The  eotti  attendant  npon  the  removal  of  the  judgment  cat  of  the  Inferior  court  into  the 
snperior  fiourt 

(6)  The  day  on  vhieh  tbe  coets  of  removal  were  taxed. 

(e)  The  eosts  of  reme  ring  the  rale  of  tbe  inferior  court  into  the  luperior  court 
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•No.  22. — Writ  of  Capiaa  ad  Satisfaciendum  en  a  RuU  or  Order  of  an  In-  r^io/v 
-^erior  Court,  for  Payment  of  Money  and  Costs,  removed  into  one  of  the  ^ 
Superior  Courts. 

YicioRiA,  by  the  Grace  of  Qod  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  SheriiT  of  ,  greeting.    We  com- 

mand  yon,  that  you  take  {If  sued  out  of  the  Court  of  Exchequer,  "  We  command 
yoa,  that  you  omit  not  by  reason  of  any  liberty  of  your  oounty,  but  that  you  enter 
the  same,  and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  Us  [or,  in  the  Common  Fleas,  '*  before 
oar  Justices,''  or,  in  the  Exchequer,  "  before  the  Barons  of  our  Exchequer,"  as  the 
ease  may  be,]  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A. 
B.  £  ,  which  lately  in  [insert  the  style  of  the  court],  by  a  rule  [or  '*  order"] 

of  the  said  court,  intituled,  &c.  [as  the  ease  may  be],  were  by  the  said  court  ordered 
to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and  also  £  for  the  costs  of  the 

said  rule  by  the  said  court  also  ordered  to  be  paid  by  the  said  G.  D.  to  the  said  A.  B., 
which  said  rule  [or  **  order"]  was  afterwards,  on  the  day  of  ,  in 

the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or  "Common 

Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may  be],  by  an  order  of  that  Our  said 
court,  [or  "  of  ,  bne  of  the  Justices  of  that  Our  said  court,"  as  the  case  may 

be,\  in  pursuance  of  the  statute  in  such  case  made  and  provided;  and  the  costs 
and  charges  attendant  upon  the  application  for  the  said  last-mentioned  order,  and 
upon  the  said  removal,  were,  on  the  day  of  ,  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  Our  said  Court  of  Queen's  Bench  [or  "Common  Pleas/' 
or  "Exchequer  of  Pleas,"  as  the  case  maybe],  at  £  ;  and  also  to  ^satisfy    r^cof 

the  said  A.  B.  the  said  £  (a),  together  with  interest  on  the  said  three  *- 

•ereral  sums  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 
day  of  ,  in  the  year  of  our  Lord  (b) ;  and  have  you  there  then  this 

writ    Witness  ,  at  Westminster,  the  day  of  ,  in  the  year  of  our 

Lord 

No.  23. — Writ  of  Habere  Facias  in  Ijfeetmeni,  upon  a  Judgment  by  Default. 

YicTORrA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 

Ireland  Queen,  Defender  of  the  Faith ;  to  the  SheriiT  of  ,  greeting.    Whereas, 

A.  B.,  lately  in  our  Court  of  Queen's  Bench,  [or  "  Common  Pleas,  or  "  Exchequer  of 

Pleas,"  as  the  ease  may  be,]  by  the  judgment  of  the  same  court  recovered  possession 

of  [here  describe  the  property  as  in  the  writ  of  ^ectment,  or,  if  part  only  of  the  land 

has  been  recovered,  describe  such  part  as  in  the  judgment],  with  the  appurtenances, 

in  your  bailiwick :  Therefore,  We  command  you,  that  [If  sued  out  of  the  Court  of 

Exchequer,  say  "  Therefore  We  command  you,  that  you  omit  not,  by  reason  of  any 

liberty  of  your  county,  but  that  you  enter  the  same,  and"]  without  delay,  you  cause 

the  said  A.  B.  to  have  possession  of  the  said  land  and  premises,  with  the  appurte* 

nances :  And  in  what  manner  you  have  executed  this  Our  writ  make  appear  to 

Us  [or,  in  the  Common  Fleas,  "  to  Our  Justices,"  or,  in  the  Exchequer,  "  to  the 

Barons  of  Our  Exchequer,"  cu  the  ease  may  be,]  at  Westminster,  immediately  upon 

the  execution  hereof,  and  have  you  there  then  this  writ.    Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

•No.  24. —  Writ  of  Habere  Facias  and  Fieri  Facias  for  Costs,  upon  a  Judy*  r^oo 
ment  for  Plaintiff  in  ^feetment,  where  Defendant  has  appeared.  >-     ^ 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain   and 
IreUnd  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas 

A  B.  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 

(fi)  Th«  coBti  of  remoTing  the  rale  from  the  inferior  ooart  Into  the  inperior  court 

[h)  The  day  on  whieh  the  ooiti  of  removing  the  mle  Arom  the  inferior  court  were  taxed. 

F 
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of  Plea8,"  <u  the  ccue  may  6e,]  recovered  posseflsion  of  [here  describe  the  property 
€U  in  the  writ  of  ^ectment,  or,  if  part  only  of  the  land  has  been  recovered,  detcribe 
such  part  cu  in  the  judgment],  with  the  appartenances,  in  your  bailiwick,  in  an  action 
of  ejectment  at  the  suit  of  the  said  A.  B.  against  G.  D. ;  Therefore  We  command 
you,  that  without  delay  you  cause  the  said  A.  B.  to  have  possession  of  the  said  land 
and  premises,  with  the  appurtenances;  and  We  also  command  you  that  [Ifmed 
out  of  the  Cottrt  of  Exchequer,  say,  **  and  We  also  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and  that"]  of 
the  goods  and  chattels  of  tiie  said  0.  D.  in  your  bailiwick,  you  cause  to  be  made 
£  ,  which  the  said  A.  B.  lately  in  Our  said  court  recovered  against  the  said 

0.  D.  for  the  said  A.  B.'s  costs  of  the  said  suit,  whereof  the  said  C.  D.  is  conricted, 
together  with  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  day  of  ,  in  the  year  of  our  Lord         ,  on  which  day  the 

judgment  aforesaid  was  entered  up ;  and  have  that  money  and  interest  aforesaid  in 
Our  said  court  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A. 
B. ;  and  that  you  do  all  things  as  by  the  statute  passed  in  the  second  year  of  Onr 
reign  you  are  authorized  and  required  to  do  in  that  behalf:  And  in  what  manner 
*R^1  ^^^  ^^^^^  ^^^^  executed  this  Our  writ  make  appear  to  Us  [or,  in  the  Common 
J  *  Pleas,  '*  before  Our  Justices,"  or,  in  the  Exchequer,  "before  the  Barons  of  Our 
Exchequer,"  as  the  case  may  he,]  at  Westminster,  immediately  after  the  execution 
hereof;  and  have  you  there  then  this  writ    Witness  ,  at  Westminster,  the 

day  of  ,  in  the  year  of  our  Lord 

Ko.  25.— TTri;  of  Fieri  Facias  for  Costs  on  a  Judgmeni  for  Plaintiff  in  FUedmaU^ 

where  Defendant  has  appeared. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ir^ 
land  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.   We  eom* 

mand  you  that  [If  sued  out  of  the  Court  of  Exchequer,  "We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"J  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to 
be  made  £,  ,  which  A.  B.  lately  in  Our  Court  of  Queen's  Bench  [/>r  "  Com- 

mon Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  be,]  recovered  against 
him  for  the  said  A.  B/s  costs  of  suit  in  an  action  of  ejectment  brought  by  the  said  A. 
B.  against  the  said  C.  D.  in  that  court,  whereof  the  said  C.  D.  is  convicted,  together 
with  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  ,  in  the  year  of  our  Lord  ,  on  which  day  the 

judgment  aforesaid  was  entered  up;  and  have  that  money,  with  such  interest  as 
aforesaid,  before  Us  [or,  in  the  Common  Pleas,  "  before  Our  Justices,"  or,  in  the  J&p- 
chequer,  "  before  the  Barons  of  our  Exchequer,"  as  the  case  may  be,]  at  Westminster^ 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that  yon 
do  all  things  as  by  the  statute  passed  in  the  second  year  of  Our  reign  you  are  author 
Hied  and  required  to  do  in  that  behalf:  And  in  what  manner  you  shall  havo  executed 
0OA'\  ^*B  Gur  writ  make  appear  to  Us  *[or,  in  the  Common  Pleas, "  to  Our  JusUcea," 
J  or,  in  the  Exchequer,  "  to  the  Barons  of  our  Exchequer,"  €U  the  case  may  be,]  at 
Westminster,  immediately  after  the  execution  hereof;  and  have  yon  there  then  thie 
writ    Witness  ,  at  Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 
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PLEADING    RULES. 

HILART  TERM,  1853. 

Aclet,  Orders,  and  Regulatwns  iu  to  Pleading,  made  by  ihe  Judges,  in  pursuance  of 

the  Common  Law  Procedure  Act,  15  dh  Id  Vid,  c,  76. 


Wbeueas,  parauant  to  the  provtsions  of  the  statute  passed  in  the  session  of  parlia- 
ment held  in  the  third  and  fourth  years  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  intitnled  *'  An  act  for  the  further  amendment  of  the  law  and  the  better 
advancement  of  justice,"  (3  &  4  W.  4,  c.  42),  the  judges  of  the  superior  courts  of 
eommon  law  at  Westminster  made  certain  rules,  orders,  and  regulations,  as  to  the 
mode  of  pleading  and  other  matters  in  the  said  act  mentioned,  which  said  rules, 
orders,  and  regulations  were  duly  laid  before  both  Houses  of  Parliament,  as  required 
by  that  statute,  and  came  into  effect  and  operation  respectively  on  the  first  day  of 
Saster  Term,  1834,  and  the  first  day  of  Michaelmas  Term,  1838: 

And  whereas  it  is  provided  by  the  "  Common  Law  Procedure  Act,  1852,"  that  it 
ahoold  be  lawful  for  the  judges  of  the  courts  of  common  law  at  Westminster,  or  any 
eight  or  more  of  them,  of  whom  the  chieis  of  each  of  the  said  courts  should  be  three, 
from  time  to  time  to  make  all  such  general  rules  and  orders  for  the  effectual  ezecu 
tion  of  that  act,  and  of  the  intention  and  object  thereof,  and  for  fixing  the  costs  to  b« 
allowed  for  and  in  ^respect  of  the  matters  therein  contained,  and  the  perform-  r^o/» 
ance  thereof,  and  for  apportioning  the  costs  of  issues,  and  for  other  purposes  1- 
mentioned  in  the  said  act,  as  in  their  judgment  should  be  necessary  or  proper;  and 
to  exercise  all  the  powers  and  authority  given  to  them  by  an  act  of  parliament  passed 
in  the  session  of  parliament  held  in  the  thirteenth  and  fourteenth  years  of  the  reign 
of  Her  present  Majesty,  intituled  *'  An  act  to  enable  the  judges  of  the  courts  of  com 
mon  law  at  Westminster  to  alter  the  forms  of  pleading,"  (13  ft  14  Vict.  c.  16),  with 
respect  to  any  matter  therein  contained  relative  to  practice  or  pleading ;  and  the  pro- 
visions of.  the  said  last-mentioned  act,  as  to  the  rules,  orders,  or  regulations  made  in 
pursuance  thereof,  should  be  held  applicable  to  any  rules,  orders,  or  regulations, 
which  should  be  made  in  pursuance  of  the  said  "  Common  Law  Procedure  Act, 
1852:" 

And  whereas,  by  the  said  act  passed  in  the  session  of  parliament  held  in  the  Uiir- 

teenth  and  fourteenth  years  of  the  reign  of  Her  present  Majesty,  powers  were  given 

to  the  judges  of  the  courts  of  common  law  at  Westminster,  by  rules  and  orders,  to 

make  idterations  in  the  forms  of  pleading  in  the  said  courts,  and  respecting  other 

matters  in  that  act  mentioned ;  and  it  was  enacted  that  all  such  rules,  orders,  or 

regulations  should  be  laid  before  both  Houses  of  Parliament  in  manner  directed  by 

the  said  act ;  and  that  no  such  rule,  order,  or  regulation  should  have  effect  until 

three  months  after  the  same  should  have  been  so  laid  before  both  Houses  of  Parli»> 

aient ;  and  that  any  rule,  order,  or  regulation  so  made  should  from  and  after  such 

time  aforesaid  be  binding  and  obligatory  on  the  said  courts,  and  all  other  courts  of 

onmon  law,  and  on  all  courts  of  error,  and  be  of  like  force  and  effect  as  if  the  pro> 

isions  contained  therein  had  been  expressly  enacted  by  parliament: 

*And  whereas  it  is  expedient,  for  the  effectual  execution  of  the  said  *'  Common  r«  q» 

Law  Procedure  Act,  1852,''  that  the  said  rules,  orders,  and  regulations  re-  L  ^ ' 
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Bpectively  made  in  pursuance  of  the  said  statute  passed  in  the  session  of  parliament 
held  in  the  third  and  fourth  years  of  the  reign  of  his  late  Maje8ty  King  William  the 
Fourth,  should  be  repealed,  and  that  other  rules,  orders,  and  regulations  should  bc^ 
framed  in  lieu  thereof:  ' 

.  It  is  therefore  ordered,  that,  from  and  afler  the  first  day  of  Trinity  Term  next, 
inclusive,  unless  parliament  shall  in  the  mean  time  otherwise  enact,  the  said  rules, 
orders,  and  regulations  made  respectively  in  pursuance  of  the  said  statute  passed  in 
the  session  of  parliament  held  in  the  third  and  fourth  years  of  the  reign  of  His  lata 
Majesty  King  William  the  Fourth,  shall  be  and  are  hereby  repealed,  excepting  bo 
far  as  the  same  or  any  of  them  are  necessary  or  applicable  to  any  pleadings,  pn>- 
ceedings,  or  other  matters  to  which  they  relate,  had  or  taken  previous  to  the  said 
first  day  of  Trinity  Term  next ;  and  the  following  rules,  orders,  and  regulations  shall 
be  in  force ;  that  is  to  say : — 

1.  Except  as  hereinafter  provided,  several  counts  on  the  same  cause  of  action  shall 
not  be  allowed,  and  any  count  or  counts  used  in  violation  of  this  rule  may,  on  the 
application  of  the  party  objecting,  within  a  reasonable  time,  or  before  an  order  made 
for  time  to  plead,  be  struck  out  or  amended  by  the  court  or  a  judge,  on  such  terms, 
as  to  costs  or  otherwise,  as  such  court  or  judge  may  think  fit. 

2.  Several  pleas,  replications,  or  subsequent  pleadings,  or  several  avowries,  or 
cognisances,  founded  on  the  same  ground  of  answer  or  defence,  shall  not  be  allowed ; 
provided,  that,  on  an  application  to  the  court  or  a  judge  to  strike  out  any  count,  or 
on  an  objection  taken  before  the  judge,  on  a  summons  to  plead  several  matters,  to 
^/>Q-|  the  allowance  of  several  pleas,  replications,  or  ^subsequent  pleadings,  avow* 

J  ries,  or  cognisances,  on  the  ground  of  such  counts  or  other  pleadings  being  in 
violation  of  this  rule,  the  court  or  the  judge  may  allow  such  counts  on  the  same 
cause  of  action,  or  such  pleas,  replications,  or  subsequent  pleadings,  or  such  avow- 
ries or  cognisances  founded  on  the  same  ground  of  answer  or  defence,  as  may  appear 
to  such  court  or  judge  to  be  proper  for  the  determining  the  real  question  in  contro- 
Tersy  between  the  parties  on  its  merits,  subject  to  such  terms,  as  to  costs  and  other* 
wise,  as  the  court  or  judge  may  think  fit 

3.  When  no  such  rule  or  order  has  been  made  as  to  costs  by  the  court  or  judge, 
and,  on  the  trial,  there  is  more  than  one  count,  plea,  replication,  or  subsequent  plead* 
ing,  avowry,  or  cognisance  on  the  record,  founded  on  the  same  cause  of  action  or 
ground  of  answer  or  defence,  and  the  judge  or  presiding  officer  before  wlk)m  the 
cause  is  tried  shall  at  the  trial  certify  to  that  effect  on  the  record,  the  party  so 
pleading  shall  be  liable  to  the  opposite  party  for  all  costs  occasioned  by  such  count, 
plea,  or  other  pleading  in  respect  of  which  he  has  failed  to  establish  a  distinct  cause 
of  action  or  distinct  ground  of  answer  or  defence,  including  those  of  the  evidence, 
as  well  as  those  of  the  pleading. 

4.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin  of  a  declara^ 
tion,  and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall 
be  stated  in  the  body  of  the  declaration,  or  in  any  subsequent  pleading. 

Provided,  that,  in  cases  where  local  description  is  now  required,  such  local  de- 
scription shall  be  given. 

5.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or  executors 
or  administrators,  or  persons  authorized  by  act  of  parliament  to  sue  or  be  sued  as 
nominal  parties,  the  character  in  which  the  plaintiff  or  defendant  is  stated  on  the 
4'fiQl  ^^^^^  ^  *^®  ^'  *^  sued,  shall  not  in  any  case  be  considered  as  an  issue, 

J  unless  specially  denied. 

6.  In  all  actions  on  simple  contract,  except  as  hereinafter  excepted,  the  plea  of 
xion  tissumpsit,  or  a  plea  traversing  the  contract  or  agreement  alleged  in  the  de^larft> 
tion,  shall  operate  only  as  a  denial  in  fact  of  the  express  contract,  promise,  or  agree* 
ment  alleged,  or  of  the  matters  of  fact  from  which  the  contract,  promise,  or  agreement 
alleged  may  be  implied  by  law. 

Exempli  grati& :  In  an  action  on  a  warranty,  such  pleas  will  operate  as  a  denial  of 
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the  fact  of  the  sale  and  warrantj  having  been  given,  bat  not  of  the  breach ;  and,  in 
an  action  on  a  policy  of  insurance,  of  the  subscription  to  the  alleged  policy  by  the 
defendant,  but  not  of  the  interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of 
the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  biulees  for  not  delivering  or  not  keeping  goods 
safe,  or  not  returning  them  on  request,  and  in  actions  against  agents  for  not  account^ 
ing,  such  pleas  will  operate  as  a  denial  of  any  express  or  implied  contract  to  the 
effect  alleged  in  the  declaration,  but  not  of  the  breach. 

To  causes  of  action  to  which  the  plea  of  *'  never  was  indebted"  is  applicable,  aa 
provided  in  Schedule  B  (36)  of  the  "  Common  Law  Procedure  Act,  1852,'*  and  to 
those  of  a  like  nature,  the  plea  of  non  assumpsit  shall  be  inadmissible,  and  the  plea 
of  "  never  was  indebted"  will  operate  as  a  denial  of  those  matters  of  fact  from  which 
the  liability  of  the  defendant  arises ;  exempli  gratift,  in  actions  for  goods  bar  ained 
and  sold,  or  sold  and  delivered,  the  plea  will  operate  as  a  denial  of  the  bargain  and 
sale,  or  sale  and  delivery,  in  point  of  fact ;  in  the  like  action  for  money  ha<  and 
receired,  it  will  operate  as  a  denial  both  of  the  receipt  of  money  and  the  existence  of 
those  facts  which  make  such  ^receipt  by  the  defendant  a  receipt  to  the  use  of  i-^qa 
the  plaintiff.  ^ 

7.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  pka  of  "  non 
assumpsit"  and  "  never  indebted"  shall  be  inadmissible.  In  such  actions^  therefore, 
a  pka  in  denial  must  traverse  some  matter  of  fact ;  exempli  gratift,  the  drawing,  or 
making,  or  endorsing,  or  accepting,  or  presenting,  or  notice  of  dishonour  of  tlio  bill 
or  note. 

8.  In  CTcry  species  of  actions  on  contract,  all  matters  in  confession  and  avoidance* 
including  not  only  those  by  way  of  discharge,  but  those  which  show  the  transaction 
to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise, 
shall  be  specially  pleaded ;  exempli  gratift,  infancy,  coverture,  release,  payment,  per* 
formance,  illegality  of  consideration,  either  by  statute  or  common  law,  drawing, 
endorsing,  accepting,  Ac.,  bills  or  notes  by  way  of  accommodation,,  set-off,  mutual 
credit,  unseaworthiness,  misrepresentation,  concealment,  deviation,,  and  various  other 
defences,  must  be  pleaded. 

9.  In  actions  on  policies  of  assurance,  the  interest  of  the  assured  may  be  averred 
thus : — '*  That  A.,  B.,  C,  and  D.,  [or  some  or  one  of  them,]  were  or  was  interested," 
Ac  And  it  may  also  be  averred,  **  that  the  insurance  was  made  for  the  use  and 
benefit,  and  on  the  account,  of  the  person  or  persons  so  interested." 

10.  In  actions  on  specialties  and  covenants,  the  plea  of  non  est  factum  shall  operata 
as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only ;  and  all  other  defences 
shall  be  specially  pleaded,  including  matters  which  moke  the  deed  absolutely  void, 
as  well  as  those  which  make  it  voidable. 

11.  The  plea  of  "  nil  debet"  shall  not  be  allowed  in  any  action. 

*12.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially  as  r^co^i 
above  directed  in  actions  on  simple  contracts.  *- 

13.  In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  expense  of  the  plea  o( 
payment  or  set-off)  shall  have  giveni  credit  in  the  particulars  of  his  demand  for  any 
•om  or  sums  of  money  therein  admitted  to  have  been  paid  to  the  pliuntiff,  or  which 
the  plaintiff  admits  the  defendant  is  entitled  to  set-off,  it  shall  not  be  necessary  for 
the  defendant  to  plead  the  payment  or  set-off  of  such  sum  or  sums  of  money. 

But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating  the  amount 
of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  without  giving  credit 
for  any  particular  sum  or  sums,  or  to  oases  of  Bet^off  where  the  plaintiff  does  not  stata 
the  particulars  of  such  KtofL 

14.  Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evidence  in  reduction 
of  damages  or  debt,  but  shall  be  pleaded  in  bar. 

15.  In  actions  for  detaining  goods,  the  plea  of  non  detinet  shall  operate  as  a  denial 
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of  the  detention  of  the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property 
therein ;  and  no  other  defence  than  snch  denial  shall  be  admissible  under  that  plea. 

16.  In  actions  for  torts,  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and 
Bot  of  the  facts  stated  in  the  inducement ;  and  no  other  defence  than  such  denial  shall 
be  admissible  under  that  plea :  all  other  pleas  in  denial  shall  take  issue  on  some 
particular  matter  of  fact  alleged  in  the  declaration. 

Exempli  grati& :  In  an  action  for  a  nuisance  to  the  occupation  of  a  house  by  carrying 
^Qon  ^^  ^'^  offensive  trade,  *the  plea  of  not  guilty  will  operate  as  a  denial  only  thak 

^-^  the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance 
to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the  plaintiff's 
occupation  of  the  house. 

In  an  action  for  obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial  of 
the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way. 

In  an  action  for  slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea 
of  not  guilty  will  operate  in  denial  of  speaking  the  words,  of  speaking  them  mali- 
oiously,  and  in  the  defamatory  sense  imputed,  and  with  reference  to  the  plaintiff's 
office,  profession,  or  trade,  but  it  will  not  operate  as  a  denial  of  the  fact  of  the  plun- 
tiff  holding  the  office  or  being  of  the  profession  or  trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the  neglect  or  default  of  the 
sheriff  or  his  officers,  but  not  of  the  debt,  judgment,  or  preliminary  proceedings. 

In  actions  against  a  carrier,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the 
loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier  lor 
hire,  or  of  the  purpose  for  which  they  were  received. 

17.  All  matters  in  confession  and  aToidance  shall  be  pleaded  specially,  as  in 
actions  on  contract. 

18.  In  actions  for  trespass  to  land,  the  close  or  place  in  which,  &c.,  must  be 
designated  in  the  declaration  by  name  or  abuttals  or  other  description,  in  failure 
whereof  the  plaintiff  may  be  ordered  to  amend,  with  costs,  or  give  such  particulars 
as  the  court  or  a  judge  may  think  reasonable. 

19.  In  actions  for  trespass  to  land,  the  plea  of  not  guilty  shall  operate  as  a  denial 
that  the  defendant  committed  the  trespass  alleged  in  the  place  mentioned,  but  not 


i^Qon  ^  denial  of  the  plaintiff's  possession,  or  right  of  *possession  of  that  place, 
J  which,  if  intended  to  be  denied,  must  be  traversed  specially. 

20.  In  actions  for  taking,  damaging,  or  converting  the  plaintiff's  goods,  the  plea 
of  not  guilty  shall  operate  as  a  denial  of  the  defendant  having  committed  the  vrrong 
alleged,  by  taking,  damaging,  or  converting  the  goods  mentioned,  but  not  of  the 
plaintiff's  property  therein. 

21.  In  every  case  in  which  a  defendant  shall  plead  the  general  issue,  intending  to 
give  the  special  matter  in  evidence,  by  virtue  of  an  act  of  parliament,  he  shall  insert 
in  the  margin  <sf  the'  plea  the  words,  *'  By  Statute,"  together  with  the  year  or  years 
of  the  reign  in  which  the  act  or  acts  of  parliament  upon  which  he  relies  for  that 
purpose  were  passed,  and  also  the  chapter  and  section  of  each  of  such  acts,  and 
•hall  specify  whether  such  acts  are  public  or  otherwise,  otherwise  such  plea  shall 
be  taken  not  to  have  been  pleaded  by  virtue  of  any  act  of  parliament :  and  such 
memorandum  shall  be  inserted  in  the  margin  of  the  issue,  and  of  the  nisi  prins 
record. 

22.  A  plea  containing  a  defence  arising  after  the  commencement  of  the  action, 
nay  be  pleaded  together  with  pleas  of  defences  arising  before  the  commencement 
of  the  action :  provided  that  the  plaintiff  may  confess  such  plea,  and  thereupon  shall 
be  entitled  to  the  costs  of  the  cause  up  to  the  time  of  the  pleading  of  such  firs^ 
mentioned  plea. 

23.  When  a  plea  is  pleaded  with  an  allegation  that  the  matter  of  defence  arois 
after  the  last  pleading,  the  plaintiff  shall  be  at  liberty  to  confess  such  plea,  and  shall 
ho  entitied  to  the  costs  of  the  cause  np  to  the  time  of  pleading  such  plea;  proTidsd 
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that  tills  and  the  preceding  rale  shall  not  apply  to  the  case  of  such  plea  pleaded  by 
one  or  iiDTe  only  out  of  several  defendants. 
*24.  Courts  of  error  may  award  a  repleader,  or  direct  a  trial  de  novo.  f^qj. 

25.  The  costs  of  proceeding  in  error  shall  be  taxed  and  allowed  as  costs  in  ^ 
tiie  cause ;  and  no  doable  costs  in  error  shall  be  allowed  to  either  party. 

26.  On  error  from  one  of  the  superior  courts,  such  court  shall  have  power  to  allow 
interest  for  such  time  as  execution  has  been  delayed  by  the  proceedings  in  error,  for 
the  delaying  thereof;  and  the  master,  on  taxing  the  costs,  may  compute  such  interest 
witiioot  any  rule  of  court  or  order  of  a  judge  for  that  purpose. 

27.  In  no  case  shall  error  be  brought  for  any  error  in  a  judgment  with  respect  to 
eostBy  but  the  error  (if  any)  in  that  respect  may  be  amended  by  the  court  in  which 
•ach  judgment  may  have  been  given,  on  the  application  of  either  party. 

28.  A  person  admitted  to  sue  in  form&  pauperis  shall  not  in  any  case  be  entitled 
to  costs  from  the  opposite  party,  unless  by  order  of  the  court  or  a  judge, 

29.  If  a  plaintiff  in  ejectment  be  nonsuited  at  the  trial,  the  defendant  shall  be 
entitled  to  judgment  for  his  costs  of  suit 

30.  If  the  pliuntiff  in  ^ectment  appear  at  the  trial,  and  the  defendant  does  not 
appear,  the  plmntiff  shall  be  entitled  to  a  verdict  without  producing  any  evidence, 
and  shall  have  judgment  for  his  costs  of  suit,  as  in  other  oases. 

31.  No  entry  or  continuances,  by  way  of  imparlance,  curia  advisari  vnlt,  viceoomes 
non  misit  breve,  or  otherwise,  shall  be  made  upon  any  record  or  roU  whatever,  or  in 
the  pleadings. 

32.  All  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record  of  the 
day  of  the  mouth  and  year,  whether  in  terra  or  vacation,  when  signed,  and  shall  not 
have  any  relation  to  any  other  day:  |yro?ided  that*it  shall  be  competent  r^or 
for  the  oonrt  or  a  judge  to  order  a  judgment  to  be  entered  nunc  pro  tano.         ^ 

Cakpbxll,  C.  Ckesswxll, 

John  Jsavis,  T.  J.  PLatt, 

FuD.  PbLLocK,  Eow.  YAuaBAir  Williams, 

15.  H.  Aldsrsok,  T.  N.  Taliourd, 

J.  T.  GouERiDQi,  '         Samuil  Martin, 

W,  H.  Mauli,  Charuks  Cromfton. 


"Hie  foregoing  Roles,  Orders,  and  Regulations  were  lud  before  both  Houses  of 
Parliament,  in  pursuance  of  the  ast  13  A  14  Yict  c.  16,  on  the  10th  day  of  Febroary, 
1853,  and  no  alteration  has  been  made  therein  by  Parliament. 

*'Bated  this  10th  day  of  May,  1853. 

'^  John  Giorox  Shaw  Lristbi, 

*'  Dep.  Cter.  PteliaiMiitor.^ 
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DiBXCTIONS   TO  THl  MaSTBBS  07  TBI   SUPIRIOK  CoUKTS,  US   LHU  07  THS  BIKICTIOHS 

BUtXTOFORX  IN  FORCI. 

1.  Bktwxen  the  Ist  day  of  September  aod  the  24th  day  of  October  in  each  year, 
one  of  the  masters  of  the  Coarts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer, 
shall  have  authority  to  tax  bills  of  costs,  take  references,  and  perform  other  necessary 
and  immediate  matters  arising  in  or  appertaining  to  any  or  either  of  the  said  courts, 
at  the  office  of  his  own  court ;  and,  for  such  purpose,  one  of  the  masters  shall 
attend  on  certain  days  in  each  week,  as  may  be  found  necessary,  and  of  which  dae 
notice  shall  be  affixed  in  the  Judges'  Chambers  and  in  the  respective  offices  of  the 
masters  of  each  court ;  and  such  master  shall  be  considered  as  the  Vacation  Blaster. 

2.  In  order  to  diminish  as  much  as  possible  the  costs  arising  from  the  copying  of 
documents  to  accompany  the  briefs  of  counsel,  the  masters  are  to  allow  only  the 
copying  of  such  documents,  or  such  parts'  of  documents,  as  they  may  consider 
necessary  for  the  instruction  of  counsel,  or  for  use  at  the  trial. 

3.  No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except  on  trials  before  the  judge 
of  the  Sheriffs'  court  of  London,  or  of  other  courts  of  record  where  attorneys  are  not 
allowed  to  practise ;  and  then  one  guinea  only. 

*Q71      *'^'  '^^^  masters  shall  have  discretion  in  all  cases  to  allow,  as  between 
-'  party  and  party,  the  fees  of  counsel  or  special  pleader,  for  drawing  pleadings 
or  other  proceedings,  whether  special  or  otherwise,  and  advising. 

5.  When  judgment  is  signed  on  a  cognovit,  or  on  a  judge's  order  authorising  thcj 
plaintiff  to  sign  judgment,  no  declaration  to  ground  judgment  shall  be  necessary  or 
allowed  on  the  taxation  of  costs. 

6.  The  costs  of  attendance  by  counsel  or  special  pleader  before  a  judge  at  chambers 
shall  in  no  case  be  allowed,  as  between  party  and  party,  unless  the  judge  shall  certify 
for  such  allowance. 

7.  In  all  actions  on  contract,  other  than  cases  wherein,  by  reason  of  the  nature  of 
the  action,  no  writ  of  trial  can  by  law  be  issued,  where  the  sum  recovered  or  paid 
into  court,  and  accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or  agreed  to 
be  paid  on  the  settlement  of  the  action,  shall  not  exceed  twenty  pounds  (without 
costs),  the  plaintiff's  costs  as  against  the  defendant,  shall  be  taxed  according  to  the 
lower  scale  of  allowances  in  the  schedule  of  costs  hereunto  annexed :  Provided,  that, 
in  case  of  trial  before  the  judge  of  one  of  the  superior  courts,  or  judge  of  assise,  if 
the  judge  shall  certify  on  the  postea  that  the  cause  was  proper  to  be  tried  before  him, 
and  not  before  a  sheriff  or  judge  of  an  inferior  court,  the  costs  shall  be  taxed  on  the 
higher  scale. 

8.  Where,  in  like  actions,  the  sum  endorsed  on  the  summons  shall  be  more  than 
twenty  pounds,  but  the  plaintiff  fails  to  recover  more  than  that  sum,  and  the  judgi^ 
does  not  certify  as  aforesaid,  the  plaintiff's  costs  against  the  defendant,  whether  as 
between  party  and  party  or  as  between  attorney  and  client,  shall  be  taxed  as  upon  a 
writ  of  trial  before  a  judge  of  a  court  of  record  where  attorneys  are  not  allowed  to  act 
^QQ-|  as  advocates,  as  hereinafter  provided  for ;  but  the  defendant's  *costs,  if  any, 

J  are  to  be  taxed  upon  the  higher  scale :  Provided,  that,  in  cases  triable  before 
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the  sheriff  or  jadge  of  an  inferior  court,  where  the  judge  shall  refuse  to  make  an  order 
for  such  trial,  the  judge  may  if  be  shall  think  fit,  direct,  at  the  time  of  such  refusal, 
on  what  scale  the  costs  of  ea  ih  party  shall  be  taxed ;  and,  in  default  of  such  direo- 
tion,  the  costs  of  both  parties  shall  be  taxed  on  the  higher  scale. 

9.  At  the  head  of  erery  bill  of  costs  taken  to  the  taxing  officer  to  be  taxed,  it  shall 
Iw  stated  whether  the  sum  recorered,  accepted,  or  agreed  to  be  paid,  exceeds  the 
aom  of  twenty  pounds,  or  not»  in  the  following  form  :— 

"  Debt  above  twenty  pounds. 

''Debt  twenty  pounds  or  under." 


TaBUE  or  CONTBNTS. 


IfritibM. 

Copy  ud  SmtIm  of  Writi^  99. 

iMtraetiona,  100. 

Drawiag  Plradings»  Ae.,  101. 

BagnMtioip  aod  Copying,  101. 

KoticM,  103. 

Copy  and  SarWee^  104. 

X3«ccaeBt,  105. 

Atttfaduieeiy  105. 

Briefs,  108. 

Tma  JPMf  and  L«ttanb  108. 


L«tt«n,  108. 

Afidarita,  108. 

Searohei,  109. 

Cottntel,  109. 

Warrant  of  Attomej,  109. 

Defendanii,  100. 

Coaoieri  Clorks*  Fees,  109. 

On  ConmltatloDt,  109. 
AUowanee  to  Witncswi^  110. 
MiaesUaaoona,  111. 


Qkkemal  Allowance  fob  PLAiNTirFS  and  DinNDANTs ;  akd  in  Casis  unbbr  201,, 

AS  WSLL  BITWXIN  AtTOBNXT  AND  CUBNT  A8  BBTWXBN  PaETT^ANB  PaRTT. 


Wans.  £ 

Saannova 0 

CoDciirrent  aummona ••.  0 

Benowod  anamona     ••.•••••••.0 

Capias • 0 

Alias 0 

Plnrioa ••.•••  0 

Capiaa  ad  aatiafaeiandom ••••.0 

BcBowed  ea.aa. 0 

Ca.  aa.  for  Che  realdne       ••••••••..0 

Renowod • 0 

Fieri  fiKiaa • 0 

Ronowed 0 

Bcaoved  for  the  raaidaa    .       •       •       •       • 0 

Hoaowed 0 

FL  fiL  de  bonia  oeoleaiaatidi      • 0 

Booewed i         0 

Hnbcre  faeiaa  poa.  and  £.  (k.  or  ea.  aa.  for  eoata  la  one  writ       ...      0 

Habere  Cm.  poe.  alone 0 

Bpeeial  endoraementa  on  writs  of  anmmona       ••.••.      0 

Writ  of  reriTor 0 

Ejoriaent  ...••••••••••0 

Of  trial,  ezelnalve  of  fee       ••••••••• 

SobipceBa  sd  teat. ••.        .0 

Babponift  dncea  teeom    ...•••••.•  0 

If  abore  four  folioa,  additional  per  folio    •••••*•      0 

Xaifilaeiaa •'      •        •        .  1 

atiaaatam       •••••••••••1 


Abow 

Under 

20/ 

• 

20L 

«. 

d. 

£  :    d. 

12 

6 

0  10  0 

10 

0 

0  7  8 

10 

0 

0  7  8 

12 

8 

— 

10 

0 

_ 

10 

0 

— 

12 

0 

0  11  0 

9 

8 

0  8  8 

U 

0 

0  IS  0 

11 

8 

0  10  8 

12 

0 

0  11  0 

9 

8 

0  8  8 

14 

0 

0  13  0 

11 

8 

0  10  8 

14 

8 

— 

12 

0 

... 

18 

0 

— 

15 

0 

— 

5 

0 

0  2  8 

12 

8 

0  10  0 

16 

0 

0  8  0 

r 

0 

0  6  0 

9 

0 

0  7  0 

0 

8 
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1 

0 

— 
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AhmM        Under 
202.  20IL 


£   «.    d    £«.    ^ 

Elegit,  Nos.  9, 10,  and  11,  in  New  Balei ;         0  16    0  — 

Diuo,  Noi.  12,  13,  and  14 «       .       .       ,10    0  — 

Attachment 0  12    0  — 

Detainer 0  12    6  — 

Habeas  oorpaa  obtained  by  plaintiff,  inelading  allowanee      •       •       •         10    0  — 

Procedendo 0  16    0  -« 

Venditioni  ezponaa 0  1S6  — 

8npenedea%  if  not  iiened  by  a  prifoner    .       •       ..       •       •       .0  110  — 

Copt  axd  Sbsticb  of  Wun. 

Of  nimmona,  the  defendant  being  lerred  in  London,  Middleeex,  or  Snrrej, 
within  two  miles  of  the  place  of  bnelneM  of  the  attorney  for  each  de- 
fendant        OSOOftt 

*If  beyond  that  distance,  additional  for  eveiy  mile,  bat  in  eases 

*100]       under  202.  not  to  exceed  10  miles O1OO0I 

If  the  defendant  shoold  be  serred  in  any  other  county,  the  same 
allowance,  bat  the  distance  to  be  calonlated  from  the  offlce  of  the  attorney 
employed  to  effect  senrice. 

Of  writ  of  reviTor,  the  same  as  summons. 

Of  writ  of  ejectment,  the  same  as  of  writ  of  summons,  for  each  defendant  1       a    a    j         _ 

And,  in  addition,  for  every  folio  of  copy  beyond  three  .        •        •         J 

CorrMspoiiient's  charges  for  service  of  writ,  including  affldarit  of  senrice, 
and  ezdusiTe  of  mileage  in  cases  in  which  the  fixed  sum  for  costs  does 
not  apply 0  18    0      0  12    • 

The  like  for  serrice  of  subpoena  080050 

Extra  for  subpoena  duces  tecum  •  •       •020020 

Notice  of  writ  for  serrice  on  a  foreigner  out  of  Jurisdiction  •        •       •         08008t 

Agent's  charges,  according  to  circumstances,  kc. 

In  cases  in  which  the  defendant  shall  avoid  serrice,  and  an  order  shall  be 
made  to  proceed,  a  sum  will  be  allowed  for  attendances  to  serre,  aeoord- 
ing  to  circumstance. 

Of  subpoena  ad  test^ OSOOSt 

Of  subpoena  duces  tecum  •       •       •       •       •       •  .         070080 

Mileage  as  before. 

IviTsucnona. 

Instructions  to  sue  or  defend,  for  pleadings,  special  aflidaTits  where  allowed, 

and  to  counsel  on  special  matters   .       • 0080S1 

To  counsel  in  common  matters        •        •  •        •        •        •         084084 

For  brief 0  IS    4008 

*If  diflicnlt,  and  many  witnesses  or  doooments^  diseretionaiy  •  NIL 

For  every  suggestion •       .  .008084 

For  plea  of  suggestion 00.8084 

For  issue  in  Ikct  by  consent       •        •  •        •        .0  IS    4008 

For  suggestion  to  revive,  or  writ  of  revivor,  when  no  rule  necessary     .         0    0    8      0    S    4 

For  rule  for  writ  of  revivor,  when  necessary 008084 

For  proceeding  in  error .••••  008         -* 

To  defend  for  executor,  after  suggestion  of  death  of  original  defendant   •      0    0    8      0    S    4 

For  agreement  of  damages     • 008084 

For  grounds  of  error ••••008         — 

For  assignment  of  errors  after  notiee  ...•.••  068  — 
For  ronfession  of  action  in  ejectment  as  to  the  whole  or  In  part  •  .008  — 
To  reduce  special  Jury ••••         0  18    4         — 

Drawimo  PLnADni0i,  kt. 

Declaration,  inclusive  of  instructions  and  engrossing^  and  of  attendaaee  to 
file  or  deliver 1800  10    0 

If  above  10  folios,  for  evfry  folio  ........  010010 

One  or  more  pleas,  if  three  folios  or  under,  exclusive  of  Instruotions  but 
inclusive  of  engrossing .040080 

If  above  threo  folios,  for  every  folio,  drawing OIOOIO 


*101] 
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BRAwnrtf  pLi^nros,  ko.-'-'tomUmued,  £   «.    d.    £   «.  d. 

Joiad«r  of  imiie,  InelntiTe  of  engroMkig  •'.   ..       •       •  •       .040030 

J>tammnr,  inetuahre  of  engrouing         .'*.**<•.' 0    4    0      0    S    0 

Joioder  in  deBiimr,  ioelusiTe  of  engroMiDf** /'•«  ■  .040030 

Jfarginal  ftatomont  of  matter  of  law  for  argiiiBent».«ixcliuiTO  of  copies  for 

tho  jndgea  .  '•.*/••       •  0    6    B      0    3    4 

Bcpliestiou,  bow  aHignmentt,  groands  of  error^  %«U|^iiieot  of  erron, 
ploof  to  ungnaent  of  errort,  and  other  pleading,  tlw^aliinii  m  tho  fore- 
going ebnrgee  for  pleu. 

or  demuiiei'boolt  •       •**•       .008034 


•       •        •        •        •■       .        ■       •        •        •••*•.• 


•      -•*  •-  NiL  NIL 


'Poetea,  when  drawn  hj  attorney,  inolading  engroefi9K*/o» 

♦102]       every  folio -V]..-  0    10      0    10 

Jndgncfit,  whether  by  default  or  inal  •  '.  <^*  ^  •  OT  3    4      0    3    4 

Authority  to  reeeire  monoya  oat  of  eoort  .  •       •  .*  *  0  jZ»  0      0    2    0 

fioggeadooa,  pleaa  to  saggeetioat,  and  aabaeqaent  pleadinga,  three  folioi  or    '  .'V  "*  / 

wadery  inclusive  of  engroesment         .......  0  *4  TO"*.  0    3    0 

If  above  three  folios,  for  every  folio,  drawing 01*0      010 

Issaa  for  the  trial  of  faets  by  agreement,  for  every  folio  •         010010 

Special  ease^  per  folio  .010010 

Agraement  of  damages,  and  eopy,  if  ivo  folios  or  wadtg  •         008034 

AboTo  five  folioe,  for  every  folio^  drawing         .  .       •  .OIOOIO 

And  eopy,  per  folio  .  •  •        •        •       .        •  004004 

]h»wiBg  writ  of  inqniiy 034         Nil. 

Special  partionlars  of  demand  or  set-ol^  and  copy,  per  folio  0    0    8      0    0    4 

Short  ditto,  and  eopy 060038 

Abatrael  of  pleas,  when  necessary,  and  fair  copy,  and  copy  for  Jadge  •         0    6    4      0    3    4 
Bin  of  costs  and  copy  for  taxation,  per  folio      ......      0    0    8         — 

Copy  for  the  oppoette  party 004         — 

Drawing  bill  of  costs,  and  copy,  per  folio  4dL,  not  to  ezoeed     •       .  0    4    0 

Copy  for  the  oppoeito  party,  per  folio  id,,  not  to  exceed 0    4    0 

Drawing  and  engrossing  common  cognovit,  and  attendance  thereon  0  13    4      0    8    8 

If  speeUl  and  long    .  i  .1000  10    0 

BepUoatioa  aacepting  money  oat  of  court  in  ftill  of  denmnd,  indoslve  of 

Inatmetions 040030 

Similiter  or  joindar  of  issne,  to  obtain  order  to  try  before  sheriff  •        •       •       0    3    0 

Bvanossiva  akd  Coptixo. 

Dedaimlioas,  above  10  folios,  per  folio 004004 

*Otber  pleadings  before  ennmerated,  above  three  folios,  per  folio      0    0    4      0    0    4 

*108]   Imqo  (pleadings),  if  16  folios  or  ander 0    6    0         — 

If  above  16  folios,  for  every  folio        .       .        .        .        ',       .004004 

Issna  (pleadings),  if  10  folios  or  nnder 034 

Above  10  foUos,  per  folio 004 

All  proceedings  on  paper,  per  folio 004004 

The  lilce  on  parchment,  per  folio 000004 

Jadgmenta  for  non-appearance  on  specially  endorsed  writs,  or  writs  of  re- 
vivor, and  in  ctfeetment,  to  be  taken  as  nine  folios,  inclnding  the  wril» 
in  actions  above  SOI.,  and  six  folios,  ander  SOI. 
The  allowaneo  of  II.  8«.  Id,  for  tntorloeatory  jadgments  will  be  discon- 
tiaoed,  and  the  drawing,  entry,  and  other  charges  will  for  the  ftitore  be 
aseording  to  this  scale. 
The  length  of  intariocatory  and  final  jadgments  will  be  allowed  as  here* 
tefore. 

Noncis. 
To  dseiare,  reply,  and  sabeeqneat  pleadings,  eopy  and  service  .040080 

By  defendant  to  bring  issae  to  trial,  eopy  and  service    .  •         0    4    0      0    4    0 

Yor  special  jory,  to  opmsito  attorney,  copy  and  service,  pnrsaaat  to  section 
109  [16  ill8  Vict  c  70]  ......060080 

lbs  like  to  sbarifl;  ponoant  to  section  US  [16  illO  Vict  e.  70]    .       •         0    6    0      0    3    0 
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0 
0 
0 
0 
0 
0 


8 
8 
8 
5 
8 
4 


8 
8 
8 
0 

8 
8 


Abov€ 
•    :  20(.  281.' 

yoTlCBt     eowtfifimC*.  £   «.    d,    £  9,   d. 

To  0zeeator  or  adminiitrator  of  aole  defendant  dee^aaed^'to  nppotf  to  writ 

and  raggfttion *'.V\**  .858088 

To  •beriir,  of  renewal  of  ezecation,  ezeliuiT#<flC  ikj  paynoBt  860      088 

To  plaintiff  in  error,  to  aeeign  eiron        .t-*^  •** 8    5    8      0    8    8 

Of  dlaeontinaanee  of  en  >r  ••'•*«•/ 8    4    8      0    8    8 

Of  eonfewion  of  error  .      « •'«  '''•        •  •  .040088 

Of  plaintiff'i  (in  error)  intention  to^^^pMd,  to  peraonal  repreientatiyee  of 

defendant deoeaaed      ,      \^      ,'* 0    5    0      0    S    0 

*0f  appearance,  7hen*appearanoe  dnij  entered,  and  notiee  giTon 
*1041       on  the  day  o^«{ipeafanee,  but  not  otherwiie   .  .040 

Of  appeanyi^|6Nriitof  reviror 0    5    0 

To  plead    .  *•:''•* 040 

Of  declaration,  lUien  neceisary,  eopj  and  Mrrice 0    5    0 

Of  objection  jfo^  mi^j^nder  or  non-joinder  of  plaintiff,  eopj  and  aerrioo   .  0    4    0 

To  eheriff,  V>  dUbharge  a  priioaer  out  of  evstodj,  copy  and  eerriee  0    5    0 
Kotice  in  >j|ctiftent  to  defend  for  part  of  premieeay  and  eerriee                .000         -^ 

If  above  three  folioe,  for  everj  folio  additional      .....  010         — 

Notice  of  admiuion  of  right  and  denial  of  oneter,  by  a  joint  tenant,  Ae.  0    6    0         >-> 

If  abore  three  folioe,  for  erery  folio 0    0    4         — 

Difloontinaance  by  claimant  in  ejectment,  and  eerriee    ....  050         — 

Of  conferaion  of  action  of  ijeetment  aa  to  the  whole  or  in  part,  and  lerriee  0  10    0         — 
Of  trial,  inqairy,  demand  of  roeidence  of  plaintiff,  of  aathority  for  imning 

writ,  and  all  other  eommon  notieee         • .040080 

To  admit  or  prodnee,  if  short  • 070050 

The  like,  if  long 0  10    0050 

If  Tcry  long  and  ■pedal,  a  larger  allowance  may  be  made  in  caeei  abore  SOA 
Additional  allowance  for  mileage,  aa  upon  the  aenrioe  of  a  writ 

Copt  axd  Sbsticb. 
Of  apecial  and  eommon  mlea  •       •  •       •       .       •         050048 

Of  special  mle,  above  three  folios,  per  folio,  additional     .       •       .        .0.04004 

Of  summons  or  order  of  a  judge    .  080080 

Of  order  to  charge  a  prisoner  in  ezeeatioa        ......OOO         -* 

Of  master's  note  of  receipt,  and  of  aflidarits  in  error  in  fact         •       .         0    7    0         •— 
*0f  master's  note  of  reeeipt,  in  error  in  law       ..••050         — 
*1051  Mileage  on  serrtces,  as  apon  a  writ  of  snmmons. 

KrccnuHT. 

Instmctions  to  sne,  and  examining  deeds              •       .       •       •       •         0184         — 
If  a  qnestion  of  title ..110  — > 

ATTtllDAHOn. 

To  search  for  appearance  to  writ  of  summons  •       .       •       .         084034 

Two  searehes  wUl  be  allowed,  if  necessarily  made. 

To  obtain  undertaking  to  appear  to  process 0    5    0      0    5    0 

To  give  undertaking  to  appear  .        .        ,        .  050050 

X>eponcnt  to  be  sworn  (where  allowed),  for  rules  where  no  attendance  in 
eourt,  to  enter  exception  to  bail,  to  leave  writ  at  sheriff's  oillce,  to  obtain 
return  to  writ,  to  alter  or  amend  pleadings,  to  file  any  proceeding,  to 
obtain  offlce  copies,  consent  to  any  summons,  for  postea  (if  necessary), 
to  set  down  case  or  demurrer,  each  judge  with  demurrer-book  or  special 
ease,  to  deliver  points  to  each  judge,  to  ascertain  if  books  delivered,  and 

other  like  attendances  .084084 

To  set  down  causes  for  trial 008034 

On  each  counsel  with  brief  at  trial,  if  fee  under  20  guineas,  to  reduce 
special  jury,  summons  before  a  judge,  and  to  pay  money  into  eourt  0    0    8      0    8    4 

If  fee  20  guineas  and  above 0  13    4         — 

To  receive  money  out  of  eourt  ,  •        •  •        •        •        .0  10    0088 

4^unsel  with  brief  on  motion,  if  above  one  guinea  fee.       .        •       .         008      084 

If  one  guinea  only     •  •       •       • 0S408i 
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♦107] 


AmirpAiioBa— «ofitiiiiM(<.  £  $,  d,    £  9,  d, 

CoBiQltfttioD  widi  coqumI  ••..••••..      0  13    4        Nil. 

Coofere&M  witli  cobdmI 068         — 

*Fm  on  •▼•17  neord  or  writ  of  trial 068084 

For  oommon  jury  paool   •       .■ 084084 

For  ipeetal  jarj  paool         •       .        •        .  •       .068034 

7o  ooUin  DanMg  of  Tiewors 068084 

To  eater  any  niggetcioii  on  roll  when  aooOMnry  •       •       •       .084084 

Attending  eonrt,  canM  nuule  remnnet 0  18    4068 

Attending  for  flreth  paoela,  after  rtmaoety  aa  before. 

Attandaooee  ineidenlal  to  afroement  of  amount  of  damageii  aeoording  to 

tile  circanwtanoei. 
Attendance  In  pnrBaanoe  of  nOtiee  to  admit  .068084 

JPor  erery  hour  l>eyond  one I       »         068034 

Attending  making  admiaaions,  ezoept  nnder  apecial  eirenmatanoea   .  0    6    8      0    8    4 

On  reference  to  maater  upon  eommon  matten,  aoeh  aa  to  compato  upon  a 

baiorbond 06806$ 

Speeial  matton 0  18    4068 

For  erery  hour  after  the  6rat 068034 

If  eoonael  in  atteadaaee»  attorney  attending 068034 

Above  one  hoar  • 0  18    4068 

To  atteet  ooafearion  in  ^eetment       .....•••068         -— 
To  file  memornndnm  of  error,  and  obtain  maator'a  raeelpt  .         0    6    8      0    8    4 

Aaalsea  each  day,  ezcluive  of  expenaea,  bat  inelaaire  of  all  mattera  tiaaa- 

aetedy  except  one  attendanoe  apon  each  ebanael  with  brief    .       •       .      1    1.  0         — 

Sxpenaea,  ezcInaiTe  of  traTclUng,  for  eaieh  day 110         «— 

Trareiling  expenaea,  the  amoant  aetnally  and  feaaoiiably  paid,  but  in  no 

caae  cxoeeding  1«.  per  mile  one  way. 
If  two  eaaaea,  in  each  per  day  for  attendanoe   ,...••      1  11    6         — 

If  tliree  caoeea  or  more,  each 110         — 

If  more  tlian  one  eaaae,  expenaea  at  12.  la.  each  day,  and  traTcUing  ex- 
penaea, to  be  divided  cqaally. 

*Cler1i'a  attendance,  diacretionaiy,  if  more  than  one  caoae,  or  in 
apecial  eaaea,  not  ezoeeding^  per  day,  indnaiTC  of  expenaea, 

except  travelling  ...110         -» 

In  aasise  towna  in  which  two  liata  are  made,  and  in  apecial  Jury  canaea  the 

attendance  of  the  attemey  will  not  be  allowed  ftom  the  commiaaton  day, 

bat  only  from  anch  period  aa  hia  attendance  became  proper. 
On  writ  of  inquiry,  or  writ  of  trial,  at  a  dlatance,  if  no  other  boaineaa, 

Inelurive  of  expenaea,  per  day .SlOllf 

If  two  eaaea,  each ;       .       .        .       .         1  11    6      0  13    4 

If  more  than  two  eaaea,  each  .1100  18    4 

Trarelliog  expenaea,  aa  before,  and  to  be  apportioned  if  more  than  one  cauae. 
In  l^ndon  or  Middlcaex,  or  in  aame  town,  op  trial  or  writ  of  inqidry,  when 

eanae  in  paper,  and  not  tried,  per  day 0  13    4061 

Ontriai 1100  18    4 

iKtio,  if  oeenpied  the  whole  day 220         — 

SiAuagiog  clerk  to  conduct  caAae  at  a  diitanod,  when  only  one  cauae,  per 

day 1  11    6      0  IS    4 

If  more  than  one  cauae,  each 1100  10    t 

Trarelling  and  other  expenaea,  the  aame  aa  attorney. 

Coon,  on  motion,  rale  niai  granted 068034 

The  like,  jl  nde  abaolute  after  rule  niai        .  .        .  0  13    4      0    6    8 

The  like,  previooa  to  argument,  per  day 0680    34 

The  like,  in  eaaea  act  down  in  ihe  paper,  not  exceeding  for  a  whole  term        2    0*  0      10    0 

Alter  term,  when  aittinga,  not  exceeding 1000  10    0 

(       0  13    4      0    3    4 

Taxation  on  poatea i  to  to. 

(      10    0      0    6    i 

Ifore,  according  to  time  occupied. 
VOL.  XIU. — 10  G 
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r  0  6  8] 
*1081  'Taxation  of  eotU  of  eanie  othonriie  than  on  poitoa       .4            to        v  0    8    1 

(  0  18  4  ) 

Ditto,  ootta  of  judgment  only,  and  ordinary  intoilooutory  matton  0    8  4     0    8    4 

Banri. 

Hinates  of  eridoneo ...•0  18    4 

Brief  and  one  fair  oopy,  where  eanee  tried  before  a  judge  of  a  court  of 
reeord  where  atlomeyt  are  not  allowed  to  aet  as  advoeatei^  not  ezeeeding  .800 

In  the  like  eace»  fee  to  eonniel  and  eleik ••••180 

For  drawing,  per  folio    ..•...•...         010         — 
Copying 004         — > 

Tbbm  Fns  AXD  LBmsfl. 

Proper  baeineM 0  13    0      0  10    0 

Agency 0  15    0      0  IS    H 

Iietters,  when  no  term  fee,  proper  bnainoM     •       •               •       •  0800SO 

Agency •        •        .        .        .O&OOiO 

Letters  in  interioontory  matters,  proper 0    S    0         — 

Agency 080         — 

In  action!  under  S0(.,  no  allowance  will  be  made  for  "  letters"  for  the  Taea- 
tion  preceding  the  term  in  which  a  term  fee  shall  ha  allowed. 

LKTTBSfl. 

Letter  before  action,  and  other  letters 08008t 

Circular  letters,  after  the  first 010010 

AFFIDATin. 

Drawing  special  affldaTits,  per  folio 010010 

Bngrowing  same,  exdusiTe  of  affidaTits  of  increase  .       •       .               .004        NIL 
Common  affldavits,  of  five  folios  or  under,  inelnding  engrossing  and  oath       0    6    0      0    5    0 
*  Affidavit  of  increase,  inelnding  engrossing  and  oath        •               .  0    5    0 

^109]   Copy  for  the  other  side 080 

8BABCH1S. 

All  common  searbhes,  exdusiTe  of  payment 084084 

If  veiy  long  .       . 0  18    4008 

CotTVSXL. 

To  attend  referenee  to  master,  not  exceeding^  except  on  examlnatioa  of 

witnesses S80         NIL 

To  settle  special  endorsement  on  writ  NIL  NIL  - 

WAnsAXT  OF  ArroBiixr. 
Costs  of  signing  judgment        ..  .       •       •       .8100         — 

DSFBirDAXTt. 

Appearsnee •••         070000 

For  each  additional  defendant,  InclusiTe  of  payment         .  .        .016016 

A  second  summons  and  order  for  time  to  plmul  shall  be  allowed  in  qteelal 
oases  above  202.  when  necessary. 

Coumsbl'i  CLsaK*!  Fans. 

The  fees  to  be  allowed  to  counsers  cleik  not  to  exceed  as  under : 

Upon  a  fee  under  5  guineas    ...•••••.  0S6  — 

5  guineas  and  under  10  guineas .050  — 

10  guineas  and  under  SO  guineas 0  10    0  — 

SO  guineas  and  under  30  guineas        •••.••••0  15    0  — 

80  guineas  and  under  50  guineas 100  — 

^0  guineas  and  upwards S^  10«.  per  — 

cent 
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100 


202. 


2(NL 


Ov  CoTCOLTAnon.  £  :    d,  £  §,  d. 

Senior's  elnk 076         — 

Jnior's  elerfc 0S6         — 

Ob  gmitral  reCftinflr I..       .0  10    6         — 

Ob  eommoB  reUiaer  026         — 

Oneoofonnod     .1 060         -» 


h"  Is- 


AuowAiroB  TO  WmntM. 
•Common  witneiMf ,  raeh  u  labouren,  Joime jmen,  M9.,  per  "j 


*110]       dtem 


Miitor  tndatmeii,  yeoman,  and  iumtn,  per  diem  • 


from 


i 


£   9,    d, 

0    6    0 

0    7    6 

to 
0  10    0 
0  10    6 

to 
110 
110 


1 


Anotioneen  and  aoeoantuiti,  per  diem 

PMfefsional  men,  per  diem  

Dittos  indniiTe  of  all  ezoept  traToUing  expenee^  per  diem         •       .    > 

Attoraeyi'  or  other  eleriuy  per  diem .6  10    6 


£   9.  d, 

0    0    0 

to 
0  7 
0  10 

to 
0  16    0 
0  10    0 

to 
110 


0 


I 


Bngineen  and  lurejon,  per  diem 


Hotaries,  per  diem 


Qentlemen 

Xtqaires 

Baoken 


Merehantf 

Vtmaleoy  aeeording  to  itation  in  life,  per  diem  •       from 


{ 


1    1    0 

n  1  0^ 

with  Mb* 
pwoft,  bvi 
M  6mUj 
•Itovaae*. 
•ZMpC  af- 
ter tb«  ant 
imj,    sad 

I   thM  ft 

rvMMftbl* 
I  •«■  for  re- 
I  frwhaient 
1  ftad  MB. 
^  v«jaa««.    ^ 

0     6     0 


2    2    0 

to 
S    2    0 

0  16    0 
to 

1  1 

1  1 
to 

2  8 
1    1 


0 
0 

0 

0 


1    1    0 
per  diem 


Poliee  Inapeetor,  per  diem 


to 
0  10 

0    6 


0 
0 


Veliee  Cocstable 


0    2    0 


1 
{ 


0  6 
to 

1  0 
0    7 

to 
0  10 
0    6 

to 
0    7 


0 
• 

0 
0 


*If  the  witnesses  attend  in  one  cause  only,  they  will  be  entitled  to  the  r^*-*'* 
loll  allowance.    If  they  attend  in  more  than  one  cause,  they  will  be  entitled   L 
to  a  proportionatepart  in  each  cause  only. 

The  travelling  expenses  of  witnesses  shall  be  allowed  according  to  the  sums  rea« 
fonably  and  actually  paid,  but  in  no  case  shall  exceed  1$.  per  mile  one  way. 


Ill  eX)STS.    H.T.  1858. 


MlSCILLAHBOUS. 

Close  copy  of  prooeedings  in  agency  cases,  4d.  per  folio,  according  to  aotnal  length* 

In  eases  under  20/.,  no  allowance  will  be  made  in  respect  of  the  following  mafep 
ters: — 

Attending  deponent  to  be  sworn  to  affidavit 
Advice  on  evidence; 
Maps,  plans,  or  models. 

For  maps  or  plans,  wben  need  in  cases  above  20/.,  from  1/.  1#.  to  3Z.  Zs, 

All  other  allowances  will  be  made  as  heretofore,  except  so  far  as  it  may  be  neees- 
nry  to  reduce  or  increase  the  same  conformably  to  the  scale  of  fees  published  on  the 
24th  of  November,  1852.(a) 

Cam PBiLL,  T.  J.  Platt, 

JoHw  JiRVis,  W.  Erlb, 

Fain.  Pollock,  T.  N.  TALroiniD» 

£.  H.  Aldkkson,         Sax.  Mabtin. 

W.  WlOBTXAN, 

(a)  IS  a  B.  616  (B.  C.  L.  R.  voL  74). 


*112]  ♦ATTORNEYS'   RULES, 
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I.  Examinaticn,  AdmisHon,  and  Be-admiswm  of  Attorneys, 
II.  RegulaHona  for  eonduciing  the  Examinatum. 
III.  DoJcing  out  and  Benewal  of  AUomey^  Certificaiea, 


I.  Examination,  Admission,  and  B&-admissu>n  of  Attorneys. 

Whirias,  by  section  15  of  the  stat  6&7  Vict.  c.  73,  it  was  enacted  "  That  it  shall 
be  lawful  for  the  judges  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exch^ 
quer,  or  any  one  or  more  of  them,  and  he  and  they  is  and  are  hereby  authorised  and 
required,  before  he  or  they  shall  issue  a  fiat  for  the  admisnon  of  any  person  to  be  an 
attorney,  to  examine  and  inquire  by  such  ways  and  means  as  he  or  they  shall  think 
proper  touching  the  articles  and  service,  and  the  fitness  and  capacity  of  such  person 
to  act  as  an  attorney;  and,  if  the  judge  or  judges  as  aforesaid  shall  be  satisfied  by 
such  examination,  or  by  the  certifidate  of  such  examiners  as  hereinafter  mentioned, 
that  such  person  is  duly  qualified  and  fit  and  competent  to  act  as  an  attorney,  then, 
and  not  otherwise,  the  said  judge  or  judges  shall,  and  he  and  they  is  and  are  hereby 
authorised  and  required  to,  administer  or  cause  to  be  administered  to  such  person 
>>11  ^1  ^®  ^^^  hereinafter  directed  to  be  taken  by  attorneys  and  ^solicitors,  in  ad- 
J  dition  to  the  oath  of  allegiance,  and,  after  such  oaths  taken,  to  cause  him  to 
1)0  admitted  an  attorney  of  such  court ;"  and,  by  section  16  of  the  said  statute,  it  was  fur- 
ther enacted,  for  the  purpose  of  facilitating  the  inquiry  touching  the  due  service  under 
articles  as  aforesaid,  and  the  fitness  and  capa«*ity  of  any  person  to  act  as  an  attorney, 
''That  it  shall  be  kiwful  for  the  judges  of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer  (or  any  eight  or  more  of  them,  of  whom  the  chiefs  of  the  said 
oourts  shall  be  three),  from  time  to  time  to  nominate  and  appoint  such  persons  to  be 
examiners  for  the  purposes  aforesaid,  and  to  make  such  rules  and  regulations  for 
eondacting  such  examination  as  such  judges  shall  think  proper  i" 


18  COMMON  BBNCS.    (4  J.  SOOTT.)  US 

And  wheresB,  in  order  to  carry  the  said  ttatnte  more  folly  into  effect,  it  is  expe- 
dient annually  to  appoint  examiners,  subject  to  the  control  of  the  judges,  in  manner 
hereinafter  mentioned : 

And  whereas,  pursnant  to  the  said  statute,  certain  rules,  orders,  and  regulations 
were  made  by  the  judges  of  the  said  courts  in  Easter  Term,  1846 ;  and  other  rules^ 
orders,  and  regulations  of  the  said  courts,  or  one  of  them,  haye  been  from  time  to 
time  previously  made  relating  to  the  examination,  admission,  and  re-admission  of 
attorneys,  and  their  annual  certificates : 

And  whereas,  it  is  expedient  to  consolidate  and  amend  the  said  roles,  orders,  and 
regulations,  in  manner  hereinafter  mentioned : 

It  is  therefore  ordered,  that,  from  and  after  the  first  day  of  Trinity  Term  next,  all 
roles,  orders,  and  regulations  relating  to  the  examination,  admission,  and  re-admis- 
sion of  attorneys,  and  the  taking  out  and  renewal  of  their  annual  certificates,  be,  and 
they  are  hereby  annulled :  ProTided  that  all  notices,  appointments,  and  other  steps 
and  proceedings  duly  made,  had,  or  taken,  or  to  be  bad  or  taken,  under  and  by 
Tirtae  of  the  rules,  orders,  or  ^regulations,  or  any  of  them,  hereby  to  be  an-  r^-i  -rf 
nulled,  shall  be  valid,  and  may  be  carried  into  effect,  anything  herein  to  the  ^ 
contrary  notwithstanding:  and  it  is  ordered,  that  the  following  rules,  orders,  and 
regohitions  shall,  from  and  after  the  said  first  day  of  Trinity  Term  next,  be  substi^ 
tnted  in  lieu  of  all  such  former  rules,  orders,  and  regulations  whatsoerer : 

1.  The  several  masters  for  the  time  being  for  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer,  respectively,  together  with  sixteen  attorneys  or  solicitors 
to  be  appointed  by  a  rule  of  court  in  every  year,  to  be  examiners  for  one  year,  any 
five  of  whom  (one  whereof  to  be  one  of  the  said  masters)  shall  be  competent  to  con« 
duct  the  examination ;  and  that,  subject  to  such  appeal  as  hereinafter  mentioned,  no 
person  who  shall  not  have  been  previously  admitted  a  solicitor  of  the  high  court  of 
Chancery  shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the  courts,  except  on 
production  of  a  certificate  signed  bythe  migor  part  of  such  examiners  actually  pre* 
sent  at  and  conducting  his  examination,  testifying  his  ^tness  and  capacity  to  act  as 
an  attorney,  and  in  the  usual  business  transacted  by  an  attorney ;  such  certificate  to 
be  in  force  only  to  the  end  of  the  term  next  but  one  following  the  date  thereof,  unless 
such  time  shall  be  specially  extended  by  the  order  of  a  judge. 

2.  The  examiners  so  to  be  appointed  shall  conduct  the  said  examinations,  under 
regulations  to  be  first  submitted  to  and  approved  by  the  judges. 

3.  In  case  any  person  shall  be  dissatisfied  with  the  refusal  of  the  examiners  to 
grant  such  certificate,  he  shall  be  at  liberty  within  one  month  to  apply  for  admis- 
sion,  by  petition  in  writing,  to  the  judges,  to  be  delivered  to  the  clerk  of  the  Lord 
Chief  JuRtice  of  the  Court  of  Queen's  Bench,  upon  which  no  fee  or  gratuity  shall  be 
received ;  which  application  shall  be  heard  in  Serjeants'  Inn  Hall  by  not  less  than 
three  of  the  judges. 

*4.  And  whereas  the  hall  or  building  of  the  Incorporated  Law  Society  of  the  r^ci  i  e 
United  Kingdom,  in  Chancery  Lane,  is  a  fit  and  convenient  place  for  holding  L 
the  s.\id  examinations,  and  the  said  society  have  consented  to  allow  the  same  to  be 
used  for  that  purpose : — 

It  is  ordered,  that,  until  further  order,  such  examinations  be  there  held,  on  such 
days  as  the  said  examiners,  or  any  five  of  them,  shall  appoint ;  and  that  any  person 
not  previously  admitted  an  attorney  of  any  of  the  three  courts,  and  desirous  of  being 
admitted,  shiill  give  notice  to  the  said  examiners,  before  the  commencement  of  the 
term  next  preceding  that  in  which  he  shall  propose  to  be  examined,  of  his  intention 
lo  apply  for  examination,  by  leaving  the  same  with  the  secretary  of  the  said  society, 
at  their  said  hall ;  which  notice  also  shall  state  his  place  or  places  of  retiidence  or 
service  for  the  last  preceding  twelve  months ;  and,  in  case  of  application  to  be 
admitted  on  refusal  of  the  certificate,  shall  give  ton  days'  notioe,  to  be  served  in  like 
manner,  of  the  day  appointed  for  hearing  the  same. 

5.  Three  days  at  least  before  the  commencement  of  the  term  next  preceding  that 

o2 
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in  which  any  person  nol  before  admitted  shall  propose  to  be  admitted  an  attorney 
of  either  of  the  courts,  he  shall  cause  to  be  delivered  at  the  masters'  office  a  mritteb 
notice,  which  shall  state  his  place  or  places  of  abode  or  service  for  the  last  preceding 
twelve  months,  and  the  name  and  place  of  abode  of  the  attorney  or  attorneys  to 
whom  he  was  articled  and  assigned  (if  any  such  assignment  has  been  made) ;  and 
the  master  shall  reduce  all  such  notices  as  in  this  rule  first  mentioned  into  an 
alphabetical  table  or  tables,  under  convenient  heads,  and  affix  the  same,  on  the  first 
iay  of  term,  in  some  conspicuous  place  within  or  near  to  and  on  the  outside  of  each 
oourt ;  and  such  person  shall  also,  for  the  space  of  one  full  term  previous  to  tho 
4^1 1  Rl  ^^"^  ^  which  he  shall  apply  to  be  admitted,  enter  or  cause  to  be  'entered 
J  in  two  books  kept  for  that  purpose,  one  at  the  chambers  of  the  Lord  Chief 
Justice  or  Chief  Baron  of  the  oourt  in  which  he  applies  to  be  admitted,  and  the 
other  at  the  chambers  of  the  other  judges  or  barons  of  such  court,  his  name  and 
place  or  places  of  abode,  and  also  the  name  or  names,  and  place  or  places  of  abode, 
of  the  attorney  or  attorneys  to  whom  he  shall  have  been  articled  and  assigned  (if 
any  such  assignment  has  been  made). 

6.  Every  person  so  proposing  to  be  admitted  an  attorney  of  either  of  the  said 
courts,  who  shall  have  given  such  notices  of  his  intention  to  apply  for  examination, 
and  admission  as  aforesaid,  or  as  authorized  by  this  rule,  and  who  shall  not  have 
attended  to  be  examined,  or  not  have  passed  the  examination,  or  not  have  been 
admitted,  may,  within  one  week  after  the  end  of  the  term  for  which  such  notioea 
were  given,  renew  the  notices  for  examination  or  admission  for  the  then  next  ensuing 
term,  and  so  from  time  to  time  as  often  as  he  shall  think  proper ;  and  that  all  each 
renewed  notices  shall  be  added  to  the  list  of  notices  of  admission  and  re-admission, 
and  placed  up,  on  the  first  day  of  the  term,  in  the  said  courts,  chambers,  and 
offices ;  and  the  applicanto  named  in  such  renewed  notices  may  be  examined  in  the 
ordinary  way,  in  pursuance  of  such  last-mentioned  notices,  but  shall  not  be  admitted 
until  the  last  day  of  the  term,  unless  otherwise  ordered  by  one  of  the  said  courts,  or 
a  judge  thereof.  . 

7.  On  an  application  to  re-admit  an  attorney  who  has  been  struck  off  the  rolls,  the 
applicant  shall,  before  the  commencement  of  the  term  next  preceding  that  in  which 
he  intends  to  apply  to  be  readmitted,  give  notice  thereof,  as  in  the  case  of  an 
original  admission ;  and  the  affidavits  in  support  of  such  application  shall  be  filed  at 
the  office  of  the  masters,  and  a  copy  thereof  left  at  the  chambers  of  the  Lord  Chief 
*1171  ^'^^^^^^^  of  the  Court  of  *Queen's  Bench,  before  the  term  on  the  last  day  of 

J  which  the  notice  [motion]  for  re-admission  is  intended  to  be  made ;  and  the 
rule  for  such  re-admission  shall  be  drawn  up  on  reading  such  affidavit,  and  an 
affidavit  of  such  copy  having  been  left,  and  notices  given,  in  compliance  with  this 
rule. 

8.  A  printed  copy  of  the  list  of  the  admissions  and  re-admissions  shall  be  staek 
up  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  offices,  and  at  the  judgea* 
hall  or  chambers  of  each  court,  in  Rolls-Gardens. 


IL  Regulaiioru  approoed  hy  the  Judffes,  /or  the  Examinaiion  of  Persona  oppfffinff  pf 
be  admitted  <u  AUomeya  of  the  Courte  of  Queen's  Bench,  Common  Pleas,  or 
Sxchequer, 

1.  Every  person  appljring  to  be  admitted  an  attorney  of  any  of  the  said  oonrti 
pursuant  to  the  said  rules,  shall,  within  the  first  seven  days  of  tiie  term  in  which  he 
is  desirous  of  being  admitted,  leave  or  cause  to  be  left  with  the  secretary  of  the  said 
Incorporated  Law  Society  his  articles  of  clerkriiip,  duly  stamped,  and  also  any 
assignment  nhich  may  have  been  made  thereof,  together  with  answers  to  the  several 
questions  hereunto  annexed,  signed  by  the  applicant,  and  also  by  the  attorney  of 
•Atoniaya,  London  agent,  barrister,  or  special  pleader,  with  whom  he  shall  have  served 
hJm  elerkship. 
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^.  In  case  the  applicant  shall  show  snfficient  canse,  to  the  satisfaction  of  the 
examiners,  why  the  first  regulation  cannot  be  fully  complied  with,  it  shall  be  in  the 
power  of  the  said  examiners,  upon  sufficient  proof  being  given  of  the  same,  to  dis- 
pense with  any  part  of  the  first  regulation  that  they  may  think  fit  and  reasonable. 

3.  Every  person  applying  for  admission  shall  also,  if  required,  sign  and  leave,  or 
cause  to  be  left,  with  the  secretary  of  the  said  Society,  answers  in  writing  to  such 
*other  written  or  printed  questions  as  shall  be  proposed  by  the  said  r^ciio 
examiners  touching  his  said  service  and  conduct ;  and  shall  also,  if  required,  ^ 
attend  the  said  examiners  personally,  for  the  purpose  of  giving  further  explanations 
touching  the  same ;  and  shall  also,  if  required,  procure  the  attorney  or  attorneys 
with  whom  he  shall  have  served  his  clerkship  as  aforesaid,  to  answer,  either 
personally  or  in  writing,  any  questions  touching  such  service  or  conduct,  or  shall 
make  proof  to  the  satisfaction  of  the  said  examiners  of  his  inability  to  procure  the 
same. 

4.  Every  person  so  applying  shall  also  attend  the  said  examiners  at  the  hall  of  the 
said  Society,  at  such  time  or  times  as  shall  be  appointed  for  that  purpose  pursuant 
to  the  said  rule,  as  the  said  examiners  shall  appoint,  and  shall  answer  such  questions 
as  the  said  examiners  shall  then  and  there  put  to  him,  by  written  or  printed  papers* 
touching  his  fitness  and  capacity  to  act  as  an  attorney,  and  in  the  usual  business 
transacted  by  an  attorney. 

5.  Upon  compliance  with  the  aforesaid  regulations,  and  if  the  mi^or  part  of  the 
said  examiners  actually  present  at  and  conducting  the  said  examination  (one  of  them 
being  one  of  the  said  masters)  shall  be  satisfied  as  to  the  fitness  and  capacity  of  the 
person  so  applying,  to  act  as  an  attorney,  the  said  examiners  so  present,  or  the  major 
part  of  them,  shall  certify  the  same,  under  their  hands,  in  the  following  fonn, 
namely : — 

'*  In  pursuance  of  the  rules  made  in  Hilary  Term,  1853,  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  we,  being  the  major  part  of  the  examiners 
actually  present  at  and  conducting  the  examination  of  A.  B.,  of,  &c.,  do  hereby 
certify  that  we  have  examined  the  said  A.  B.,  as  required  by  the  said  rules ;  and  we 
do  testify  that  the  sud  A.  B.  is  fit  and  capable  to  act  as  an  attorney  of  the  said 
courts,  and  in  the  usual  business  transacted  by  attorneys." 

^Quegtums  oi  io  due  Serviee  of  Articles  of  Clerkehipf  to  be  annoered  by  (ha  r^i  1Q 

Cflerk.  *- 

1.  What  was  your  age  at  the  date  of  your  articles  T 

2.  Have  you  served  the  whole  term  of  your  articles  at  the  office  where  the  attorney 
or  attorneys  to  whom  you  were  articled  or  assigned  carried  on  his  or  their  business? 
and,  if  not,  state  the  reason. 

3.  Have  you,  at  any  time  during  the  term  of  your  articles,  been  absent  without  the 
permission  of  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  T  and, 
if  so,  state  the  length  and  occasions  of  such  absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged  or  concerned  in  any 
profession,  business,  or  employment,  other  than  your  professional  employment  aa 
cleric  to  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  T 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or  concerned,  and 
§oT  how  long  time,  in  any  and  what  profession,  trade,  business,  or  employment,  other 
than  the  profession  of  an  attorney  or  solicitor  T 

^cesfumt  to  be  annoered  by  the  Attorney,  Agent,  Barrister,  or  Special  Pleader  with 
whom  the  Clerk  may  have  served  any  Fart  of  the  Time  under  his  Articles, 

1.  Has  A.  B.  served  the  whole  time  of  his  articles  at  the  office  where  you  carry  on 
jour  business  7  and,  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles,  been  absent 
nithout  your  permission  T  and,  if  so^  state  the  length  and  occasions  of  soch  abseaceh 
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3.  Has  the  said  A.  B.,  daring  the  period  of  his  articles,  been  engaged  or  oonoemed 
in  any  profession,  business,  or  employment,  other  than  his  professional  employment  at 
your  articled  clerk  T 

*1 901  ^*  ^^  ^^^  ^^  ^'  ^''  ^°"°S  ^®  whole  term  of  his  ^clerkship,  with  the 
J  exceptions  above-mentioned,  been  faithfully  and  diligently  employed  in  your 
professional  business  of  an  attorney  or  solicitor  7 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles,  been  engaged  or  eon- 
eerned,  and  for  how  long  time,  in  any  and  what  profession,  trade,  business,  or  em- 
ployment, other  than  the  profession  of  an  attorney  or  solicitor? 

And  I  do  hereby  certify  that  the  said  A.  B.  has  duly  and  faithfully  served  under 
his  articles  of  clerkship  (or  assignment,  as  the  case  may  be),  bearing  date,  &c.,  for 
the  term  therein  expressed ;  and  that  he  is  a  fit  and  proper  person  to  be  admitted  an 
attorney. 

III.  Taking  out  and  Renewal  ofAUomeyt^  Cariifieaies, 

Whereas  by  sect.  25  of  the  stat.  6  A  7  Vict.  c.  73,  it  was  enacted,  that,  if  any 
attorney  shall  neglect  to  procure  an  annual  stamped  certificate,  authorising  him  to 
practise  as  such,  within  the  time  by  law  appointed  for  that  purpose,  then  and  in  such 
ease  the  registrar  of  attorneys  and  solicitors  shall  not  afterwards  grant  a  certificate 
to  such  attorney,  without  the  order  of  one  of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  or  Exchequer,  or  of  one  of  the  judges  thereof,  to  issue  such  certificate : 

And  whereas  it  is  expedient,  that,  upon  the  application  of  an  attorney  having 
neglected  for  the  space  of  one  whole  year  to  procure  or  to  renew  an  annual  stamped 
certificate,  the  judges  should  have  means  of  inquiring  as  to  the  circumstances  under 
which  be  has  omitted  to  commence,  or  has  discontinued,  to  practise,  and  as  to  his 
oonduct  and  employment  during  the  term  of  such  omission  or  discontinuance: 

It  is  ordered,  I.  That,  from  and  after  the  last  day  of  Trinity  Term  next,  every  per- 
son who  shall  intend  to  apply  on  the  last  day  of  term,  or  in  vacation,  for  such 
^^  Q^  •.  *order,  shall,  three  days  at  the  least  previous  to  the  first  day  of  the  term  on 
J  the  last  day  of  which  the  application  is  intended  to  be  made,  or,  in  case  the 
application  is  to  be  made  in  vacation,  shall,  previous  to  the  first  day  of  the  prece- 
ding term,  leave  at  the  office  of  the  masters  of  the  court  in  which  he  intends  to  make 
the  application,  a  notice  in  vrriting,  containing  his  name  and  place  of  abode  for  the 
last  preceding  twelve  months ;  and  that,  before  the  said  first  day  of  term,  he  shall 
enter,  or  cause  to  be  entered,  a  like  notice  in  two  books  kept  for  that  purpose,  one  at  the 
chambers  of  the  Lord  Chief  Justice  or  Chief  Baron,  and  the  other  at  the  chambers  of 
the  other  judges  or  barons ;  and  shall,  before  the  said  first  day  of  term,  cause  to  be 
filed  the  affidavit  upon  which  he  seeks  to  obtain  or  renew  his  said  certificate,  at  the 
office  of  the  masters  aforesaid ;  and  a  copy  thereof  to  be  also  left  at  the  chambers  of 
the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench. 

2.  The  masters  shall  reduce  such  notices  into  alphabetical  order,  and  add  the 
same  to  the  list  of  admissions  and  re-admissions;  and  the  order  for  granting  the 
certificate  shall  be  drawn  up  on  reading  such  affidavit  of  such  copy  having  been  left 
in  compliance  with  this  rule. 

3.  Upon  an  application  to  dispense  with  the  usual  notice,  and  to  take  out  or  renew 
the  certificate  of  an  attorney  as  aforesaid,  a  summons  shall  be  served  on  the  Regis 
trar  of  attorneys,  calling  on  him  to  show  cause  within  ten  days  why  such  certificate 
should  not  be  issued ;  and,  if  no  cause  be  shown  to  the  satisfaction  of  the  judge, 
order  may  be  made  for  issuing  such  certificate,  if  the  judge  shall  think  proper. 

CaXFBILL,  J.  T.  CoLtRIDQI, 

JonN  JiRvis,  C.  Crxsswell, 

Frxd.  Pollock,  W.  Erli, 

J.  Parki,  Cbarlis  Croxptok. 

S.  H.  Aldrrson^ 
/(arntary  2IOih,  1853. 


i 


18  COMMON  BENCH.    (4  J.  SCOTT.)  122 


'CHEYELET,  Appellant,  FULLER,  Respondent.    Jan.  24.  [*122 

A«  wrote  to  B.  on  the  15tb  of  Jaly,  proposing  n  partnerahip*  Mjing* — **  Aa  to  the  time,  I  certainlj 
should  wish  it  by  the  end  of  August "  To  this  B.  sntwered,  on  the  16th, — **  I  sm  ready  to 
accede  to  yonr  proposaL  With  regard  to  time,  if  you  eould  possibly  defer  my  coming  until 
the  seeond  woeli  in  September,  it  would  suit  mnoh  best"  On  the  19th,  A.  again  wrote, — 
"  The  time  is  very  important,  and  ought  not  to  be  Ister  than  August :" — Held,  that  thess 
lettors  did  not  consUtute  an  absolute  agreement;  and,  the  Judge  of  the  eounty  court  having 
U/k  it  to  thejvry  f  deterwnuM  whether  B.'a  letter  of  the  16th  of  July  was  a  positive  acceptanoa 
of  A.'b  proposal  of  the  15th, — Held,  a  misdirootion. 

This  was  an  aelion  brought  hj  the  plaintiff,  a  draper^s  assistant, 
against  tlie  defendant,  a  drap^,  under  the  following  particulars  of 
demand : — 

«<  This  action  is  brought  to  recoTcr  502.  damages,  for  breach  of  con- 
tract, bj  reason  of  the  defendant  not  taking  the  plaintiff  into*  partner- 
ship in  the  month  of  July,  August,  or  September,  last/' 

The  action  was  tried  (bj  a  jury)  before  the  Essex  county  court  at 
Chelmsford,  on  the  28th  of  October,  1852,  when  a  Yerdiet  was  found 
for  the  plaintiff,  damages  802. 

On  behalf  of  the  plaintiff,  a  correspondence  by  letters  between  the 
plaintiff  and  the  defendant,  was  put  in  evidence ;  and  the  following 
were  relied  on  by  the  plaintiff  as  forming  the  contract : — 

Chelmsford,  June  15th,  1852, — from  defendant  to  plaintiff.. 

« Almost  ever  since  you  left  Chelmsford,  my  brother's  health  has 
been  declining ;  and  for  the  last  nine  months  he  has  been  but  little  in 
the  business.  He  has  now,  I  believe,  quite  made  up  his  mind  to  leave 
it,  and  that  as  soon  as  possible :  and,  unfortunately,  I  think  I  never 
was  worse  manned.  Do  you  happen  to  know  a  first-class  man  that 
would  suit  my  trade, — one  that  I  could  place  the  utmost  confidence  in  ? 
If  I  meet  with  such  a  man,  I  should,  after  a  short  time,  give  him  a 
share  in  the  business.  In  fact,  I  do,  or  shall  immediately,  require 
some  one  to  manage  the  house.  It  is  a  good .  opportunity  for  any 
young  man  that  has  no  means  of  his  own.  I  am  very  glad  to  hear  yoii 
are  so  well  and  happily  settled ;  and  I  hope  and  wish  you  may  quickly 
make  a  ^'fortune.  We  are  not  busy.  The  trade  in  the  town  gen-  rn^^fyn 
erally  has  decreased.  Market-days  are  bad.  If  you  can  re-  ^  ^  ' 
eommeod  me  any  one,  shall  be  obliged." 

Margate,  16th  of  June,  1852, — from  plaintiff  to  defendant : — 

«<  I  received  yours  in  due  time.  In  answer,  I  beg  to  say  that  I  do 
not  know  of  any  one  likely  to  suit  you.  Young  men  of  the  class  you 
want  are  not  often  to  be  met  with.  If  you  will  make  it  answer  my 
parpose,  and  like  to  re-engage  me,  please  write  by  return  of  post." 

Chelmsford,  July  the  15th,  1852, — from  defendant  to  plaintiff: — 

«I  have  been  from  home,  or  should  have  replied  sooner.  I  never 
aoppoaed  your  last  was  intended  as  rudeness ;  therefore  will  pass  it 
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over,  and  reply  to  yours  of  the  9th  instant:  and,  as  yoa  appear 
anxious  to  start  as  a  partner,  I  make  the  following  proposal  to  you,  to 
give  you,  for  the  first  two  years,  one  third  of  the  business :  at  the  end 
of  that  time,  if  ve  go  on  pleasantly,  give  you  an  equal  share.  You 
may  consider  one  third  worth  to  you  from  1502.  to  2002.  All  our  other 
arrangements  will  be  the  same  as  my  brother's :  rent  of  premises,  602. ; 
capital  employed,  80002. ;  allowance  for  young  men  and  a  servant,  10«. 
per  head  per  week,  which  includes  coal,  beer,  and  wear  and  tear ;  that 
is  all.  The  furniture  in  the  house  to  be  yours,  taken  of  course  as  you 
and  my  brother  agree  upon.  .  The  buying  and  paying  accounts,  I 
reserve  to  myself ;  although  shall  at  any  time  be  glad  to  get  rid  of  it. 
The  stock  to  be  taken  fairly  between  my  brother  and  yourself.  I  find 
our  agreement  is  drawn  so  that  we  could  at  any  time  have  separated, 
by  either  party  giving  the  other  three  months'  notice.  I  think  that  is 
too  short,  and  ought  to  be  six  months,  or  forfeit  502.  or  1002.  Of 
course,  I  do  not  anticipate  such  a  thing ;  but  I  believe  such  clauses  are 
*10iT  *l^*ys  introduced.  Now,  the  next  thing  is  the  time.  *I  cer- 
^  tainly  ihould  touh  it  by  the  end  of  Auguet ;  for,  of  course,  we 
must  take  stock ;  as,  after  that  time,  we  shall  be  buying  autumn  goods. 
If  this  is  satisfactory  to  you,  it  will  be  better  to  have  a  copy  of  agree- 
ment drawn  first." 

Margate,  16th  July,  1862, — ^plaintiff  to  defendant : — 
«In  reply  to  yours  of  this  morning,  /  beg  to  state  lam  ready  to 
accede  to  your  propoeaL     With  regard  to  time^  if  you  could  possibly 
defer  my  coming  until  the  second  week  in  September^  it  would  suit  much 
bestj  as  our  season  in  August  is  at  the  height.     Perhaps  when  you  for- 
ward the  agreement,  you  would  name  the  latest  time.*' 
Chelmsford,  July  19th,  1852,— defendant  to  plaintiff: — 
<(  Mr.  Veley  is  in  London ;  but  I  will  see  him  to-morrow,  and  get 
him  to  draw  a  copy,  and  forward  to  you.     The  time  is  very  important^ 
and  ought  not  to  be  later  than  August;  for  harvest  will  then  be  over, 
and  there  will  be  a  lixtle  more  doing.    Besides,  I  shall  want  to  be  buy- 
ing a  few  autumn  goods." 

Chelmsford,  July  21st,  1852, — defendant  to  plaintiff: — 
« If  you  have  not  named  your  leaving  to  Mrs.  Gt>stling,  you  had 
better  not  do  so  for  a  few  days,  or  until  you  hear  from  me  again  ;  as 
a  circumstance,  quite  unexpected,  and  very  important,  has  occurred, 
which  may  compel  me  to  alter  my  circumstances." 
Margate,  22d  July,  1852, — plaintiff  to  defendant : — 
<(  I  have  made  every  arrangement  to  leave  at  the  end  of  August. 
Have  engaged  a  young  lady,  also  a  young  man.    Expect  him  on  Satur- 
day next.     I  thought  it  would  be  better  to  have  him  as  soon  as  pos- 
sible, to  get  used  to  the  business  before  I  left.     Must  say  was  very 
much  surprised  at  the  contents  of  your  last." 

Chelmsford,  28d  July,  1852, — defendant  to  plaintiff: — 
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*"  I  should  be  very  sorry  indeed  if  you  lost  your  situation  :  p^^or 
bot,  if  you  have  made  the  matter  known  to  Mrs.  Oostling,  I  i- 
have  no  doubt  she  will  be  very  glad  to  find  that  she  can  still  have  the 
services  of  two  persons  that  suit  her  so  well.  If  not,  I  am  quite  will- 
ing to  give  her  that  explanation  that  will  exempt  you  from  all  blame. 
Bat  I  have, — ^at  all  events,  for  the  present, — completely  altered  my 
arrangements,  and  exceedingly  regret  the  trouble  I  have  given  yon." 

At  the  trial,  the  defendant's  attorney  submitted  to  the  Court  that 
the  letters  could  not  be  read  in  evidence,  without  being  first  stamped, 
and  that  they  did  not  constitute  an  agreement  in  point  of  law,  and  the 
plaintiff  ought  to  be  nonsuited.  The  learned  judge,  however,  held  that 
the  letters  did  not  require  a  stamp ;  and  also  determined  not  to  non- 
suit the  plaintiff,  or  to  decide  the  question  whether  the  said  letters  did 
or  did  not  amount  to  a  contract  in  point  of  law :  but  left  the  question 
to  the  jury ;  and,  in  submitting  the  case  to  them,  said,  amongst  other 
things, — «« I  leave  the  question  to  you,  whether  this  was  an  absolute 
contract  or  not.  Was  there  such  an  agreement  between  the  parties, 
that  the  defendant  Cheveley  positively  should  take,  and  the  plaintiff 
Fuller  go  into  partnership  ?  And  this  depends  on  the  letter  of  the 
15th,  and  the  reply.  The  question  is,  was  there  an  acceptance  of  the 
offer  ?  I  shall  leave  you  to  determine  if  this  was  a  positive  acceptance 
binding  each  party." 

The  questions  for  the  opinion  of  the  Court,  are, — «  First,  whether 
the  letters  forming  the  alleged  agreement  should  have  been  admitted 
in  evidence  by  the  Court,  4rithout  being  first  duly  stamped, — Secondly, 
whether  the  determination  of  the  Court  not  to  nonsuit  the  plaintiff,  on 
the  ground  that  the  letters  so  admitted  in  evidence  formed  no  valid 
and  binding  agreement  upon  which  the  said  action  could  be  maintained, 
was  wrong  *in  point  of  law, — Thirdly,  whether  the  determina-  -^^o^ 
tion  of  the  said  Court  to  leave  the  decision  of  the  question  ^ 
whether  the  said  letters  formed  such  an  agreement  as  last  mentioned, 
to  the  jury,  and  whether  the  direction  of  the  Court  to  the  jury  thereon^ 
was  wrong  in  point  of  law." 

H<myman^  for  the  appellant. — The  letters  set  out  in  the  case,  con- 
stituting as  they  did,  all  the  evidence  of  the  agreement  between  the 
parties,  were  clearly  inadmissible,  for  want  of  a  stamp :  and,  at  all 
events,  the  judge  was  wrong  in  leaving  it  to  the  jury  to  say  what  was 
the  legal  effect  of  the  correspondence.  [Jervis,  C.  J. — It  was  clearly 
a  misdirection  in  point  of  law  to  leave  the  effect  of  the  letters  to  the 
jury.] 

Channell^  Serjt.,  for  the  respondent. — ^Where  the  whole  contract  is 
to  be  made  out  strictly  by  written  documents,  the  effect  of  them,  no 
doubt,  is  for  the  Court :  but  if  there  be  something  to  be  proved  by 
parol  to  complete  the  evidence  of  a  contract  or  agreement,  it  must  be 
left  to  the  jury.    [JiBViSy  C.  J.— The  judge  does  not  so  put  it.     He 
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says,  the  question  depends  on  the  letter  of  the  15tb  July,  and  the 
reply  thereto ;  and  that  he  shall  leave  it  to  the  jury  to  determine  if 
there  was  a  positive  acceptance  on  the  one  side  of  the  proposal  made 
on  the  other.  That  sorely  is  not  the  proper  way  to  leave  it.  Mauls, 
J. — The  letter  of  the  15th  of  July  makes  a  proposal  in  full  detail ;  the 
answer,  of  the  16th,  accepts  it,  and  then  goes  on  to  ask  if  it  may  not 
be  modified  as  to  time.]  The  letter  of  the  15th  makes  time  a  condi- 
tion :  the  answer  accedes  to  so  much  of  the  proposal  as  is  definite :  but 
it  does  not  accept  the  proposal  so  far  as  time  is  concerned.  [Jeryis, 
C.  J. — If  the  letters  constitute  an  agreement,  you  cannot  get  over 
^^  ^.^  the  objection  of  the  want  of  stamp.]  No  doubt,  if  the  whole 
-'  ^contract  is  in  writing,  the  question  of  stamp  arises.  But,  if 
there  was  evidence  to  go  to  the  jury,  that  the  ultimate  acceptance  waa 
by  parol,  the  most  the  Court  can  do,  is,  to  direct  a  new  trial.  That 
the  whole  contract  is  not  to  be  collected  from  the  letters  of  the  15th 
apd  16tfa,  is  clear  from  the  defendant's  letter  of  the  19th,  in  which  he 
says, — « The  time  is  very  important,  and  ought  not  to  be  later  than 
August.'*  There  was  evidence  to  go  to  the  jury,  whether  the  plaintiff 
had  not  assented  to  the  time,  after  the  receipt  of  this  letter  of  the  19th 
of  July.  [Maulb,  J. — The  next  letter  shows  that  the  defendant  con- 
ducts himself  like  a  man  who  has  a  right  to  break  off  the  agreement. 
In  truth,  no  stamp  was  necessary,  because  there  was  no  complete 
agreement.] 

Je&vis,  0.  J. — The  judge  was  clearly  wrong  in  leaving  the  case  to 
the  jury.     He  should  have  nonsuited  the  plaintiff. 

The  rest  of  the  Court  concurring, 

Decision  reversed,  with  costs. 


^^oQ,  *CHARLES  WINCH,  Appellant,  AMY  WINCH,  Respondent. 
^^®J  Jan.  24. 

The  eoonty  oouri  hai  Joriadiciion  to  iiy  a  qaestion  of  deTMUvit. 

This  was  an  appeal  from  a  dedsion  of  the  judge  of  Margate  County 
Court  of  Kent. 

The  action  was  brought  to  recover  a  legacy  of  502.,  the  plaintiff 
having  by  his  particulars  abandoned  any  exoesa  on  account  of  interest. 

Charles  Winch,  the  father  of  the  plaintiff,  died  on  the  7th  of 
January,  1850,  having  by  his  will,  dated  the  18th  of  September,  1849, 
devised  and  bequeathed  certain  real  estate,  and  all  his  residuary  per* 
aonal  estate,  to  Mary  Raddiffe  and  the  defendant  Amy  Winch,  upon 
trust  to  convert  the  same  into  money,  and  thereout  to  pay  hia  debts 
and  funeral  and  testamentary  ezpenseSi  and,  « in  the  next  place,  to  pay 
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the  following  legacies,  viz.  to  the  said  Amy  Winch,  £02. ;  to  each  of 
his  sons,  Charles  Winch  and  John  Winch,  502. ;  and  to  his  son  James, 
201. :"  and  he  directed  that  such  legacies  «<  should  be  retained  by  and 
paid  to  his  said  daughter  and  sons  respectively,  as  soon  as  his  trustees 
should  have  funds  in  hand  sufficient  for  the  purpose :"  and  he  directed 
his  trustees  to  pay  the  residue  of  the  said  trust  funds  and  moneys  in 
manner  in  his  will  mentioned. 

The  will  then  contained  the  following  words : — "  Whereas  I  have 
lent  my  son  Frederick  Winch,  or  otherwise  paid  or  advanced  or  ex* 
pended  for  his  use  and  benefit,  several  sums  of  money,  to  a  very  large 
amount,  the  whole  of  which  I  have  forgiven,  with  the  exception  of  the 
sum  of  6002.  Now,  I  do  hereby  will  and  direct  that  the  trustees  and 
executors  of  this  my  will  shall  allow  him,  my  said  son  Frederick 
Winch,  the  period  of  six  years  to  pay  the  same,  without  interest ;  pro* 
vided  he,  *my  said  son  Frederick  Winch,  shall  liquidate  such  r^^g^Q 
debt  by  instalments  of  not  less  than  502.  in  each  of  the  first  ^ 
five  years  of  such  period  of  six  years, — the  first  instalment  to  be  paid 
at  the  expiration  of  twelve  calendar  iponths  from  the  day  of  my  de- 
cease." And  the  testator  appointed  the  said  Mary  RadclifTe  and  Amy 
Winch  executors,  and  «^  he  empowered  them,  notwithstanding  anything 
therein  contained  which  might  appear  to  be  construed  to  the  contrary, 
to  compound  or  allow  time  for  the  payment  of  any  debt  or  debts  due 
to  his  estate,  and  to  satisfy  all  dividends  against  his  estate,  whether 
Bupparted  by  strictly  legal  evidence  or  not,  and  to  settle  all  accounts 
between  him  and  any  person  or  persons,  on  such  terms  as  they,  his  said 
executors,  should  in  their  discretion  think  expedient,  and  to  refer  any 
matters  in  difference  relating  to  his  affairs  to  arbitration." 

Mary  Radcliffe  renounced,  and  the  will  was  proved  by  Amy  Winch 
alone,  on  the  5th  of  February,  1850. 

On  the  hearing,  assets  were  admitted  to  have  been  received  by  the 
defendant  to  the  amount  of  26882. ;  and  it  was  admitted  that  she  had 
paid  the  funeral  and  testamentary  expenses,  and  debts  of  the  testator, 
to  the  amount  of  27352.  .  It  was  also  admitted  that  no  money  had  been 
paid  by  Frederick  Winch  to  the  defendant  in  respect  of  his  debt ;  but 
that  she  had,  in  the  month  of  January,  1851,  commenced  an  action  of 
debt  against  him,  in  the  Court  of  Exchequer,  and  obtained  final  judge- 
ment (in  an  undefended  action)  for  6812. 17a.  lOi.,  besides  212.  12a.  7i. 
for  interest. 

The  judgment  was  obtained  on  the  26th  of  February,  1851 :  but  the 
defendant  did  not  take  any  further  proceeding  under  the  judgment 
uitil  the  15th  of  January,  1852,  when  a  fi.  fa.  was  issued,  and  the 
stock  in  trade  and  effects  of  Frederick  Winch  (who  was  a  trader  at 
Margate)  were  seized.  The  execution  was,  however,  ^defeated  by  p^.  ^^ 
the  subsequent  bankruptcy  of  Frederick  Winch.  ^ 

The  plaintiff*,  under  the  circumstances,  sought  to  charge  the  defend- 
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ant  with  assets,  alleging  that  she,  the  defendant,  was  liable  to  the  pay- 
ment of  the  legacy,  upon  a  devastavit. 

The  court,  however,  doubting  its  jurisdiction,  gave  judgment  for  the 
defendant, — against  which  the  plaintiflF  appealed. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  65th 
section  of  the  9  &  10  Vict.  c.  95,  as  extended  by  the  13  &  14  Yict.  c 
61,  the  judge  of  the  county  court  had  jurisdiction  to  charge  the  de* 
fendant,  under  the  circumstances,  with  the  payment  of  the  legacy. 

Byle9y  Serjt.,  for  the  appellant. — The  65th  section  of  the  9  &  10 
Vict.  c.  95,  enacts  <<  that  the  jurisdiction  of  the  county  court  under 
this  act  shall  extend  to  the  recovery  of  any  demand,  not  exceeding  the 
sum  of  202.,  which  is  the  whole  or  part  of  the  unliquidated  balance  of 
a  partnership  account,  or  the  amount  or  part  of  the  amount  of  a  distri* 
butive  share  under  an  intestacy,  or  of  any  legacy  under  a  mil/*  By 
the  13  &  14  Yict.  c.  61,  s.  1,  the  jurisdiction  of  the  county  courts  is 
extended  « to  the  recovery  of  any  debt,  damage,  or  demand  not  ex- 
ceeding the  sum  of  50/.,  and  to  all  actions  in  respect  thereof  (save  and 
except  the  several  actions  specified  in  the  proviso  in  s.  58  of  the  former 
act) ;"  and  it  is  enacted  that  the  several  powers  and  provisions  of  the 
9  &  10  Vict.  c.  95,  and  12  &  13  Vict.  c.  101,  and  all  rules,  orders,  and 
regulations  which  have  been  or  may  be  made  in  pursuance  of  the  said 
acts,  or  either  of  them,  <<  shall  extend  to  all  debts,  damages,  and  de- 
mands which  may  be  sued  for  in  the  said  courts,  or  any  of  them,  not 

*1^11  ®^^^^^'^S  *'^^  ^^^  ^^  ^^^*)  ^^^  ^^  ^^^  proceedings  and  judg- 
-*  ments  for  the  recovery  of  the  same,  or  otherwise  in  relation  to 
the  same  respectively,  as  fully  and  effectually,  to  all  intents  and  pur- 
poses, as  the  same  respectively  are  now  or  may  be  applicable  to  debts, 
damages,  and  demands  within  the  present  jurisdiction  of  the  said 
courts.*'  It  is  difficult  to  see  upon  what  the  judge's  doubt  as  to  his 
jurisdiction  rested.  [(7AanneU,  Serjt. — In  truth,  the  judge  doubted 
whether  the  statute  intended  to  give  him  an  equitable  jurisdiction  in 
the  case  of  a  legacy,  or  whether  it  was  confined  to  the  case  of  an  ex- 
press promise  to  pay ;  and,  further,  whether  he  could  try  a  question 
of  devastavit.]  The  statute  gives  the  county  court  all  the  jurisdiction 
which  a  court  of  equity  would  have.  In  Pears  v.  Wilson,  6  Exch.  833,t 
it  was  held,  that,  where  real  and  personal  property  is  left  by  will  to 
executors,  upon  trust  to  sell,  and,  after  payment  of  certain  legacies, 
to  divide  the  residue  among  certain  persons,  the  share  in  such  residue 
is  a  <<  legacy'*  within  the  9  &  10  Yict.  c.  95,  s.  65,  and  the  county 
court  has  jurisdiction  to  adjudicate  on  a  claim  made  by  one  of  such 
persons  for  his  share  in  the  residue,  in  a  plaint  against  the  executors. 
The  judge  must  clearly  have  jurisdiction  to  try  whether  or  not  the 
assets  have  been  wasted. 

ChannelU  Serjt.,  for  the  respondent. — Pears  v.  Wilson  is  distinguish* 
able  from  the  present  case :  nor  is  the  difficulty  removed  by  the  177th 
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of  the  rules  of  practice  made  in  pursuance  of  the  12  &  18  Yict.  c.  101, 
8. 12,  which  provides  that  «(a  party  suing  an  executor  or  adminiitrator, 
may  charge  in  the  summons,  in  the  form  in  the  schedule,  that  the  de- 
fendant has  assets,  and  has  wasted  them.''  Although  the  defendant 
here  is  sued  as  executrix,  she  is  in  truth  a  trustee.  She  had  no  power 
to  call  in  the  debt  before  a  given  time:  but  she  had  a  *discre-  r^-ioa 
tion  to  compound  or  to  give  time  for  the  payment  of  any  debt.  ^ 
[Maulb,  J. — That  would  be  very  good  evidence  on  the  question  of 
devastavit.] 

Jervis,  G.  J. — There  must  be  a  new  trial.  The  judge,  whate rer 
doubt  he  might  have  entertained,  would  have  acted  more  discreetly  if 
he  had  tried  the  cause.  It  is  much  to  be  lamented  that  counsel  were 
not  employed  in  such  a  case. 

ByUM^  Serjt.,  asked  for  costs  of  the  appeal. 

JsRVis,  C.  J. — As  the  question  was  raised  by  the  judge  himself,  we 
think  there  should  be  no  costs. 

The  rest  of  the  court  concurring, 

Bule  absolute  for  a  new  trial,  without  costs. 


♦QUARTERMAINE    and    PLEWS   v.    BITTLESTON    and  p^-go 

Others.    Jan.  20.  L 

An  order  by  a  eommiitioner  in  b^nkniptey  ^  Ui«t  all  goodi  and  ebattoU  wbteh  at  the  time  tha 
aaid  A.  B.  became  bankropt,  were,  hj  the  eoaeent  and  permisaton  of  the  tnie  owner  thereof, 
in  the  poaseMion,  order,  or  ditpodtion  of  the  said  A.  B.,  whereof  the  said  A.  B.  was  repnted 
owner,  or  whereof  he  had  taken  npon  himself  the  tale,  alteration,  or  disposition  as  owner," 
dKmId  be  sold  for  the  benefit  of  the  ertditors, — is  not  a  eompliance  with  the  125th  section  of 
the  12  A  13  Viet.  e.  106;  it  most  speeify  the  particular  goods  whieh  are  to  be  so  sold. 

Sneh  an  order  is  properly  made  open  an  eiparte  application. 

Qwere,  whether  the  order  should  recite  the  eiranmslanees  whieh  gave  the  eommlssioner  jnrisdio- 
tion  to  act 

This  was  an  action  of  trover,  to  recover  certain  furniture,  goods,  and 
chattels,  alleged  to  have  been  converted  by  the  defendants.  The  de- 
fendants pleaded, — first,  not  guilty, — secondly,  not  possessed.  Upon 
which  pleas  issue  was  joined. 

The  case  came  on  for  trial  before  Maule,  J.,  at  the  last  Spring 
Assizes  for  Leicester,  when  a  verdict  was  found  for  the  plaintiffs, 
damages  6212.  16«.  lOd.,  subject  to  the  following  case : — 

The  plaintiffs  claim  the  goods  in  question  as  trustees  under  an  in- 
denture of  assignment  and  settlement,  dated  the  29th  of  January, 
1851,  and  made  between  Elizabeth  CuiT  of  the  one  part,  and  the  plain- 
tiffs of  the  other  part,  whereby  the  furniture  and  effects  in  question 
were  assigned  by  Elizabeth  Cuff  to  the  plaintiffs,  upon  certain  trusts 
in  the  indenture  mentioned. 

The  defendants  were  the  official  and  trade  assignees  of  the  estate  of 
Edward  George  Cuff,  a  bankrupt,  and  had  sold  the  goods  as  such 
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tignees.  The  qaestion  was,  whether  the  defendsnts  were  entitled  to 
tell  the  goods,  under  the  125th  section  of  the  bankrupt  law  consolida- 
tion Act,  12  &  18  Vict.  c«  106y  as  having  been,  by  the  consent  and 
permission  of  the  plaintiffs,  the  true  owners  thereof,  in  the  possession, 
order,  or  disposition  of  the  bankrupt  as  reputed  owner. 

The  goods  in  question  formed  part  of  the  furniture  and  effects  of  the 
Bell  Hotel  at  Leicester ;  and  the  greater  part  of  them  were  formerly 
the  property  of  Mr.  Arthur  Boyer,  who  kept  and  carried  on  the  hotel 
before  and  until  the  early  part  of  1847,  when  he  contracted  to  let  the 
*1  ^11  ^^^^^  ^^  ^^^  bankrupt,  and  to  sell  him  the  ^furniture  and  effects 
-'  at  a  valuation ;  the  purchase-money  to  be  paid  by  instalments, 
and  to  be  secured  by  a  mortgage  of  the  furniture  and  effects  as  here- 
inafter mentioned.  The  goods  were  accordingly  valued  at  8763/.,  and 
the  indenture  next  hereinafter  mentioned  was  executed  by  and  between 
the  parties  at  the  time  it  bears  date. 

Indenture  of  the  2d  of  February,  1847,  between  Edward  George 
Guff,  the  bankrupt,  of  the  one  part,  and  Arthur  Boyer  of  the  other 
part ;  whereby,  after  reciting  that  an  agreement  had  been  made  be- 
tween the  said  parties  for  the  sale  of  the  goodwill  of  the  business  of 
the  said  hotel  for  1250/.,  and  the  furniture  and  effects  at  a  valuation, 
Irhich  had  been  made  at  the  sum  of  37632.,  making  together  5013Z., 
aud  that  it  had  been  agreed  that  the  last-mentioned  sum,  with  interest, 
should  be  paid  by  certain  instalments,  and  secured  by  certain  bills 
therein  mentioned,  and  that  2018/.,  part  thereof,  should  be  secured  by 
the  covenant  of  the  ^aid  Edward  George  Guff,  the  bankrupt,  and  by  a 
conditional  bill  of  sale  or  assignment  of  the  said  goods  and  effects ;  and 
reciting  that  part  of  the  purchase-money  had  been  paid,  and  certain 
bills  of  exchange  for  other  part  given,  and  possession  delivered  to 
Edward  George  Cuff,  the  bankrupt,  of  the  said  hotel,  with  the  furni- 
ture and  effects, — it  was  witnessed,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  said  sum  of  2018/.  so  due  from 
the  said  Edward  George  Guff,  the  bankrupt,  to  the  said  Arthur  Boyer, 
the  said  Edward  George  Guff,  the  bankrupt,  bargained,  sold,  and  as- 
signed all  the  said  goods  and  furniture  and  effects  (contained  in  a  cer- 
tain inventory  and  valuation  referred  to  in  the  said  indenture),  to  the 
said  Arthur  Boyer,  his  executors,  &c.,  to  hold  to  him  as  his  own  goods 
and  chattels,  with  a  proviso  for  redemption  on  payment  by  the 
■aid  Edward  George  Guff,  the  bankrupt,  to  the  said  Arthur  Boyer,  of 
^^Qc-i  the  said  sum  of  2018/.  by  the  ^instalments  and  at  the  times 
^  therein  mentioned,  witb  interest  as  therein  mentioned :  And 
the  said  Edward  George  Guff,  the  bankrupt,  thereby  corenanted  to  pay 
the  same  by  the  instalments  and  at  the  times  therein  mentioned :  And 
the  said  indenture  contained  a  proviso,  that,  in  ease  of  default,  the  said 
Arthur  Boyer  might  peaceably  take  possession  of  the  said  goods,  and 
tell  the  same,  and  thereby  reimburse  himself  all  costs  of  sale,  and  tbo 
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20132.9  or  80  much  as  shoiild  be  unpaid,  and  pay  or  account  for 
any  surplus  to  the  said  Edward  George  CuiF,  the  bankrupt :  And  the 
said  indenture  also  contained  a  covenant  for  quiet  enjoyment  by  £d» 
ward  George  Guff,  the  bankrupt,  until  default. 

After  the  execution  of  this  assignment  by  way  of  mortgage  of  the 
said  goods  and  effects,  the  bankrupt  continued  in  possession  of  the  said 
hotel,  and  the  goods  and  effects  therein,  and  carried  on  the  business 
of  the  said  hotel,  and  made  additions  to  the  said  furniture  and  effects. 
In  November,  1848,  the  bankrupt's  father,  John  Jackson  Guff,  died, 
having  previously  made  his  will,  whereby,  after  certain  specific  legacies 
and  bequests,  he  gave  and  bequeathed  the  residue  of  his  estate  and 
effects,  upon  trust  to  permit  his  wife,  Elisabeth  Guff,  to  receive  the 
interest  and  proceeds  of  the  said  residuary  estate  during  her  life ;  and 
directed  that  his  sons  John  Guff  and  the  said  Edward  George  Cuff,  the 
bankrupt,  should  pay  his  wife  interest  during  her  life  upon  all  the  sums 
of  money  in  which  they  might  be  indebted  to  him  at  the  time  of  his 
decease ;  and,  after  her  death,  the  testator  directed  that  the  said  debl 
of  his  said  sons  should  be  released  to  them  respectively,  and  that  the 
said  residue  of  his  said  estates  should  be  held  in  trust  for  all  his 
children  (eight  in  number)  in  equal  shares  and  proportions. 

At  the  time  of  his  father's  death,  the  bankrupt  was  indebted  r^^n^ 
to  his  father  in  the  sum  of  64762.,  upon  which  *sum  interest  was  ^ 
payable  to  his  step-mother,  Elisabeth  Cuff,  during  her  life. 

By  an  indenture  between  the  said  Edward  George  Guff,  the  bank* 
rupt,  of  the  first  part,  the  said  Elisabeth  Guff  and  John  Guff,  executors 
and  executrix  of  John  Jackson  Guff,  of  the  second  part,  and  the  said 
Elisabeth  Guff  of  the  third  part, — after  reciting  the  existence  of  the 
said  debt  of  64752.,  and  that  the  said  Edward  George  Guff,  the  bank« 
rupt,  having  occasion  for  the  sum  of  10002.,  had  applied  to  the  said 
executrix  and  executor  to  lend  him  the  same  out  of  the  residuary  per* 
sonal  estate  of  John  Jackson  Guff,  to  which  they  had  sgreed,  on  having 
the  repayment  thereof  secured  as  thereinafter  mentioned ;  and  that 
the  said  Elizabeth  Guff  had  consented  thereto,  on  having  the  payment 
of  the  interest  thereon  at  5  per  cent.,  and  also  the  interest  thenceforth 
to  accrue  due  during  her  life  on  the  said  debt  of  6475/.,  secured  by  the 
delivery  and  endorsement  to  her  of  a  promissory  note  for  13752.,  made 
by  one  Thomas  Bacon,  which  had  accordingly  been  done,  and  by  the 
eorenant  of  the  said  Edward  George  Guff,  the  bankrupt,  and  otherwise^ 
as  therein  mentioned, — it  was  thereby  witnessed,  that,  in  consideratioa 
of  the  said  10002.,  then  advanced  and  paid  to  Edward  Qeorge  Cuff,  th« 
bankrupt,  and  for  securing  the  repayment  thereof,  he  granted,  as« 
signed,  released,  and  confirmed  unto  the  said  Elizabeth  Guff  and  Joha 
CnfT,  their  heirs,  executors,  &c.,  all  his  shsre  and  interest  of  and  in  thai 
said  residuary  eatate  and  effects  of  the  said  John  Jackson  Guff  so  do^ 
Tised  and  bequeathed  by  his  said  will  as  aforesaid,  subject  to  a  certaia 
TOL.xm.— 12  h2 
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proviso  for  redemption  upon  payment  by  the  said  Edward  George  Cofl^ 
the  bankrupt,  on  the  80th  of  October  then  next,  to  the  said  Elizabeth 
Cuff  and  John  CuflF,  of  the  said  sum  of  1000/.,  and  on  payment  to  the 
said  Elizabeth  CuiF  of  the  interest  thereon  and  on  the  said  debt  of 
6475/.,  in  manner  therein  particularly  mentioned. 
*m71       *^^  November,  1849,  the  said  Arthur  Boyer,  in  consequence 

-*  of  default  having  been  made  by  the  bankrupt  in  the  payment  of 
1716/.,  part  of  the  money  secured  to  Boyer  by  the  indenture  of  the 
2d  of  February,  1847,  was  about  to  act  upon  the  power  of  sale  given 
to  him  by  that  indenture,  and  put  a  man  in  the  hotel  for  the  purpose 
of  taking  possession  of  the  goods  and  effects  comprised  therein,  when 
an  arrangement  was  proposed  between  Boyer,  Edward  George  Cuff,  the 
bankrupt,  and  Elizabeth  Guff,  that  Mrs.  Guff  should  advance  to  Boyer 
500/.,  in  part  payment  of  the  amount  remaining  due  to  him,  and  that 
she  should  also  endorse  and  deliver  to  Boyer,  on  account  of  the  balance 
80  due  to  him,  the  promissory  note  of  Bacon  for  1375/.,  and  that  Boyer 
should  accept  such  part  payment,  and  endorsement  and  delivery,  in  full 
satisfaction  of  the  balance  remaining  due  to  him  from  Edward  George 
Cuff,  the  bankrupt ;  and  that,  in  order  to  indemnify  Mrs.  Guff,  the  fur- 
niture and  effects  comprised  in  the  indenture  of  the  2d  of  February,  1847, 
and  all  other  furniture,  stock,  and  effects  then  in  and  upon  the  Bell 
Uotel,  should  be  assigned  to  her,  in  manner  hereinafter  mentioned; 
and  thereupon  for  the  purpose  of  carrying  out  the  said  arrangement, 
the  following  indenture  was  executed : — 

Indenture  made  the  27th  of  December,  1849,  between  Arthur 
Boyer  of  the  first  part,  Edward  George  Cuff,  the  bankrupt,  of  the 
second  part,  and  Elizabeth  Cuff  of  the  third  part,  whereby,  after 
reciting  the  said  agreement,  and  that  Elizabeth  Cuff  had  on  that  day 
endorsed  and  delivered  the  promissory  note  of  the  said  Thomas  Bacon, 
for  1375/.,  to  Boyer, — it  was  witnessed,  that,  in  consideration  thereof, 
and  also  of  500/.,  then  paid  to  Boyer  by  Elizabeth  Cuff,  the  said  Boyer, 
as  to  all  the  furniture,  goods,  and  effects  comprised  in  the  indenture 
of  the  2d  of  February,  1847,  and  Edward  George  Cuff,  the  bankrupt,  as 
^^oon  to  all  the  residue  of  the  stock,  goods,  and  effects  ^thereinafter 

-*  assigned,  did  assign  and  transfer  all  the  stock  in  trade,  furniture, 
goods,  and  effects,  in  and  upon  the  said  Bell  Hotel,  to  Elizabeth  Cuff, 
her  executors,  &c.,  freed  from  all  equity  of  redemption,  by  virtue  of 
the  indenture  of  the  2d  February,  1847,  but  subject  to  a  proviso  for 
redemption  on  payment  by  Edward  George  Cuff,  the  bankrupt,  to  Eli- 
zabeth Cuff,  of  500/.  by  the  instalments  therein  mentioned,  and  on 
payment  to  Elizabeth  Guff,  her  executors,  &c.,  of  the  interest  upon  the 
said  debts  of  1000/.  and  6475/.,  during  the  life  of  Elizabeth  Cuff,  or 
80  much  thereof  as  should  remain  due,  at  the  respective  times  appoint- 
ed for  payment  thereof  by  the  indenture  of  the  30th  of  April,  1849, 
and  subject  to  a  proviso  for  quiet  enjoyment  by  Edward  George  Cuff^ 
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the  bankrupt,  until  default ;  and  a  proviso,  that  if  default  should  be 
made  in  payment  of  the  5002.,  or  any  of  the  instalments  thereof,  or 
of  any  part  of  the  interest  of  the  said  10002.  and  64752.,  contrary  to 
the  proviso  thereinbefore  contained,  that  then  it  should  be  lawful  for 
Elizabeth  Guff,  her  executors,  &c.,  to  take  possession  of  the  said  fur- 
niture, stock,  and  effects,  and  sell  and  dispose  of  the  same,  and  of  the 
goodwill  of  the  said  business,  with  power,  until  the  business  should  be 
sold,  to  carry  it  on  for  such  time  and  in  such  manner  as  she  should 
think  proper,  and,  for  that  purpose,  take  possession  of  and  to  hold  the 
premises  in  which  the  said  Edward  George  Cuff,  the  bankrupt,  might 
for  the  time  being  be  carrying  on  the  said  business ;  and  it  was  thereby 
declared  that  the  moneys  to  arise  by  the  sale  should,  after  payment  of 
costs,  be  applied  in  payment  of  the  5002.,  and  in  payment  and  in  pro- 
viding for  the  interest  on  the  said  sums  of  10002.  and  64752., — the 
amount  to  be  retained  for  such  provision  not  to  exceed  18752. 

Two  other  instruments  were  executed  at  the  same  time,  for  the  pur- 
pose of  carrying  out  the  whole  arrangement  between  the  parties ;  one 
of  which,  bearing  date  *the  27th  of  December,  1849,  was  a  p^^qq 
memorandum  of  deposit  by  Edward  George  Cuff,  the  bankrupt,  ^ 
with  Elizabeth  Cuff,  of  the  several  indentures  of  lease  under  which 
Edward  George  Cuff,  the  bankrupt,  held  the  Bell  Hotel  and  premises, 
for  further  securing  the  payment  of  the  said  sums  of  5002.,  and  the 
interest  on  the  said  sums  of  10002.  and  64752.  respectively:  and  the 
other  was,  a  deed  of  covenant,  of  the  same  date,  whereby  Edward 
George  Cuff,  the  bankrupt,  and  Elizabeth  Cuff,  covenanted  with  Boyer, 
that,  if  default  should  be  made  in  payment  of  the  5002.,  and  the  inte- 
rest on  the  other  sums  secured  by  the  indenture  of  assignment  by  way 
of  mortgage  of  even  date  therewith,  contrary  to  the  proviso  for  redemp- 
tion therein  contained,  and  the  said  Elizabeth  Cuff  should  enter  into 
possession  of  the  goods  and  effects,  and  if  it  should  be  her  intention  to 
proceed  to  a  sale  thereof,  and  of  the  goodwill  of  the  said  business,  or 
in  case  of  certain  other  contingencies  therein  mentioned,  the  said  Eli- 
sabeth Cuff,  her  executors,  &c.,  should,  by  notice  in  writing  under  her 
or  their  hands,  offer  to  Boyer,  in  preference  to  any  other  person  whom- 
soever, to  purchase  (if  he  should  be  willing),  within  one  week,  the  good- 
will of  the  said  business,  and  the  said  household  goods  and  furniture, 
stock,  and  effects,  as  therein  mentioned,  at  a  valuation,  to  be  made  as 
therein  mentioned :  and  Boyer  thereby  declared  and  covenanted  that 
he  would  and  did  accept  the  payment  of  the  said  sum  of  5002.,  and  the 
endorsement  and  delivery  of  the  said  promissory  note,  in  full  payment 
and  discharge  of  the  said  balance  of  17162.  so  previously  remaining 
due  to  him  as  aforesaid. 

By  indenture  of  the  29th  of  January,  1851,  made  between  Elizabeth 
Caff,  of  the  one  part,  and  the  plaintiffs  of  the  other  part,  Elizabeth 
Caff  assigned  to  the  plaintiffs  (amongst  other  things)  the  principal  sum 
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of  8002.,  part  of  the  said  sum  of  5002.,  and  in  the  last-mentioned 
*iini  ^i^^^i^^^^^  stated  as  then  remaining  unpaid;  and  also  all  the 
-*  interest  then  due  to  Elizabeth  Cuff  from  Edward  George  Cuff, 
the  bankrupt,  upon  or  in  respect  of  the  principal  sums  of  10002.  and 
64752.,  and  all  the  stock  in  trade,  furniture,  goods,  and  effects  assigned 
to  her  as  aforesaid  by  the  indenture  of  assignment  and  mortgage  of 
the  27th  of  December,  1849,  and  all  covenants  and  securities  for  pay- 
ment of  the  moneys,  and  all  remedies  and  means  which  Elizabeth  Cuff 
then  had,  at  law  or  in  equity,  for  recovering  or  enforcing  payment  of 
the  said  mortgage  debts,  and  interest,  respectively,  upon  certain  trusts 
in  the  last-mentioned  indenture  particularly  mentioned,  in  favour  of 
two  of  the  daughters  of  Elizabeth  Cuff. 

Mrs.  Cuff  died  on  the  18th  of  April,  1851,  having  first  made  a  will^ 
by  which  she  appointed  the  plaintiffs  her  executors,  and  devised  and 
bequeathed  all  her  estate  and  effects  to  the  plaintiffs,  upon  certain  trusts 
therein  mentioned,  in  favour  of  her  said  two  dalughters.  This  will  was 
duly  proved  by  the  plaintiffs. 

After  the  death  of  Mrs.  Cuff,  the  bankrupt  continued  in  the  posses* 
Bion  of  the  Bell  Hotel,  and  the  furniture  and  effects  thereon ;  but, 
default  having  been  made  by  him  in  due  payment  of  part  of  the  money 
and  interest  secured  by  the  indenture  of  assignment  of  the  27th  of 
I>ecember,  1849,  the  following  correspondence  took  place  between  the 
trustees  and  the  bankrupt,  on  the  subject  of  his  liabilities  to  the  estate 
of  the  late  Mrs.  Cuff,  under  the  last-mentioned  indenture : — 

May  15th,  1851,  from  one  of  the  trustees,  to  Edward  George  Cufi^ 
the  bankrupt  :— 

«  By  the  books  of  the  late  Mrs.  Cuff,  it  appears  that  your  account 
with  her  was  settled  up  to  the  31st  of  December  last,  and  a  balance 
of  8002.  shown,  for  which  a  promissory  note  was  given.  This  note  was 
»1111  ^^^^^^^^  ^7  ^^^'  Cuff,  during  her  lifetime,  to  me  and  Mr.  "^Quar- 
-*  termaine,  upon  certain  trusts  with  which  I  need  not  trouble 
you ;  and  at  the  same  time  the  securities  held  for  the  amount  were 
transferred  to  us. 

(« In  addition  to  this  8002.,  and  the  interest  on  it,  there  appears  to 
be  due  from  you  interest  on  64752.  at  32.  per  cent.,  and  on  10002. 
at  52.  per  cent,  from  the  81st  of  December  to  the  date  of  Mrs.  Cuff's 
death,  making  in  all  something  less  than  9002.,  the  securities  held  for 
it,  being  your  share  of  the  residue  of  the  late  Mrs.  Cuff's  estate,  and 
the  leases  and  stock  of  the  Bell  Inn. 

(« As  far  as  I  can  estimate  the  residue,  your  share,  after  providing 
for  the  mortgage  of  10002.  in  favour  of  the  estate,  will  not  produce 
more  than  8002.  to  4002.,  which  will  leave  5002.  at  least,  for  which  we 
ahall  have  the  Bell  only  as  security ;  and  this  security  is  of  so  uncer- 
tain a  nature,  that,  if  our  trust-estate  were  in  a  condition  to  extend 
the  time  for  payment,  I  should  not  feel  justified  in  doing  so ;  but,  ia 
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addition  to  the  difficaltj  I  feel  on  tkis  soore,  a  large  torn  of  money  m 
required  for  the  parpoeee  of  the  estate;  and  the  debts  outstanding 
mast  be  ooUected  as  soon  as  possible,  to  provide  it.  I  therefore  beg  to 
know  whether  the  details  I  hare  given  above  as  to  the  debt  and  securities 
be  in  any  respect  incorrect,  and  what  arrangement  you  can  propose  for 
placing  them  upon  a  Satisfactory  footing.  Every  regard  consistent 
with  oor  duty  will  of  course  be  shown  to  your  convenience." 

Hay  28th,  1851,  from  the  bankrupt  to  the  trustee  :-^ 

«« I  have  to  acknowledge  the  receipt  of  your  letter,  and  would  like  to 
see  what  the  residuary  estate  would  be  likely  to  produce,  before  making 
any  arrangement  respecting  the  balance.  I  shall  be  most  happy  to 
liquidate  it  as  soon  as  possible,  but  must  leave  it  with  you  to  do  so  by 
such  instalments  as  I  shall  be  able  to  meet." 

^June  3d,  1851,  from  the  solicitors  of  the  trustees  to  Edward  r^^^^ 
George  Gufi^  the  bankrupt :—  ^ 

«  We  have  submitted  your  letter  of  the  28th  ultimo  to  the  trustees, 
and  they  are  by  no  means  satisfied  with  it,  as  it  is  clear,  that,  under 
no  circumstances,  can  your  share  of  the  residuary  estate  of  the  late 
Mrs.  Cuff  cover  more  than  half  your  debt.  We  are  therefore  desired 
to  call  upon  you  immediately  to  make  a  satisfactory  arrangement  for 
discharging  a  sufficient  portion  of  the  debt,  or  to  exchange  the  security 
the  trustees  now  hold  upon  the  Bell  leases,  &c.,  for  some  other  upon 
which  they  may  safely  give  time  for  payment." 

June  18th,  1851,  from  one  of  the  trustees  to  Edward  George  Cul^ 
the  bankrupt : — 

«« I  am  much  disappointed  at  not  having  heard  from  you  with  some 
proposal  for  exchanging  or  satisfying  the  security  we  hold  upon  the 
Bell  Inn«  Mr.  Quartermaine  relies  upon  me  to  keep  him  clear  of  all 
risk ;  so  that,  if  I  were  disposed  to  incur  any  myself,  I  must  see  that 
he  is  protected ;  and  the  only  way  to  dp  this  will  be  to  take  possession, 
which  I  shall  be  under  the  necessity  of  doing,  unless  a  satisfactory 
arrangement  can  be  made  at  once." 

June  22d,  1851,  from  Cuff  to  the  trustee: — 

<«  I  am  most  anxious  that  the  trustees  should  feel  secure,  and  will  be 
obliged  by  your  letting  me  know  what  security  will  be  approved  of,  and 
which  I  will  endeavour  to  obtain." 

July  10th,  1851, — the  trustee's  answer  thereto : — 

«« It  is  impossible  for  me  to  say  what  security  will  satisfy  me  and  my 
co-trustee,  until  we  have  your  proposal :  but  we  shall  not  be  able  to 
delay  taking  possession  any  longer,  unless  an  immediate  and  satisfac* 
tory  arrangement  be  made.  I  am  most  anxious  to  save  you  from  an- 
noyance or  loss :  but  we  have  a  very  simple  duty  to  perform,  and  cannot 
let  oar  feelings  stand  in  the  way." 

^No  answer  was  received  to  this  last  letter;  and,  on  the  17th  r«|^« 
pf  July,  1851,  the  plaintiffs  authorised  one  Barton,  a  person  ^ 
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usually  employed  as  a  messenger's  assistant  in  the  court  of  bankruptcy, 
to  go  down  to  Leicester,  and  take  possession  of  the  goods  comprised  in  the 
indenture  of  the  27th  of  December,  1849.  A  written  authority,  signed 
by  both  the  plaintiffs,  was  delivered  by  them  to  Barton,  as  follows : — 

«  To  Walter  Henry  Barton, 

«  We  hereby  require  and  authorize  you,  under  and  by  virtue  of  an 
indenture  bearing  date  the  27th  day  of  December,  1849,  made  between 
Arthur  Boyer,  of  the  first  part,  and  Edward  George  Caff,  of  the  second 
part,  and  Elizabeth  Cuff,  of  the  third  part,  and  of  a  memorandum  of 
agreement,  bearing  date  the  same  day,  and  made  between  the  said 
Edward  George  Cuff  of  the  one  part,  and  the  said  Elizabeth  Guff  of 
the  other  part,  and  of  another  indenture  bearing  date  the  29th  day  of 
January,  1851,  made  between  the  said  Elizabeth  Cuff  of  the  one  part, 
and  us,  undersigned,  of  the  other  part,  and  under  and  by  virtue  of  the 
powers  and  authorities  in  the  said  indentures  and  agreements  contained, 
and  of  all  other  powers  and  authorities  us  thereto  enabling,  to  enter  upon 
and  take  possession  on  our  behalf  of  the  Bell  Hotel,  in  Leicester,  and 
of  the  stock  in  trade,  household  goods,  plate,  linen,  china,  glass,  horses, 
carriages,  hearse-harness,  wines,  spirits,  utensils,  fixtures,  implements, 
and  effects,  in,  about,  fixed,  or  belonging  to  the  said  Bell  Hotel,  or  the 
messuage,  hotel,  and  premises  so  called,  and  the  messuage  or  tenements, 
yards,  stables,  coach-houses,  buildings,  or  premises  thereto  adjoining, 
or  belonging,  or  used  therewith ;  and  the  same  to  hold  for  us  until 
further  order.     Dated  this  17th  day  of  July,  1851. 

(Signed)         «  Thomas  Quahtermaine. 

<(  Thomas  Plkws." 
*li4l       *Barton  was  instructed  to  deliver  a  copy  of  this  authority, 
^  and  also  the  following  letter  from  the  plaintiff  Plews,  to  the 
bankrupt  :— 

«17th  July,  1861. 

« In  consequence  of  your  want  of  attention  to  my  very  urgent  appli* 
cation,  Mr.  Quartermaine  and  I  have  determined  to  act  upon  the  secu* 
rities  given  by  you  to  the  late  Mrs.  Cuff,  and  by  her  transferred  to  us ; 
and  the  bearer,  who  will  deliver  you  a  copy  of  his  authority,  will  take 
possession  of  the  hotel,  &c.,  on  our  account.  I  regret  extremely  the 
necessity  existing  for  this  step:  but  there  is  no  alternative." 

In  pursuance  of  the  above  instructions  and  authority.  Barton  went 
down  from  London  to  Leicester  on  the  night  of  the  17th  of  July,  and 
arrived  there  about  half-past  one  on  the  morning  of  the  18th,  and 
slept  at  the  hotel ;  and  afterwards,  on  the  morning  of  the  18th  of 
July,  in  pursuance  of  his  instructions,  delivered  a  copy  of  the  autho- 
rity, and  of  the  last-mentioned  letter,  to  Mrs.  Cuff,  the  wife  of  the 
bankrupt,  the  latter  being  absent  from  home  at  the  time.  Barton  was 
informed  of  the  bankrupt's  absence,  and  inquired  of  Mrs.  Cuff  what 
be  was  to  do  in  order  to  make  himself  agreeable ;  and  he  remained  in 
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tbo  house  until  the  bankrupt's  return,  apparently  on  the  footing  of 
an  ordinary  guest,  and  without  giving  notice  to  the  servants  or  other 
persons  in  the  house,  or  any  other  person,  of  the  nature  of  his  autho- 
rity and  instructions. 

At  the  time  Barton  entered  on  the  premises,  the  bankrupt  was  in 
London,  having  gone  there  for  the  purpose  of  endeavouring  to  effect 
an  arrangement  with  a  creditor  named  Potter,  who  had  commenced 
proceedings  against  him,  and  was  upon  the  point  of  obtaining  a  judg- 
ment. 

On  the  18th  of  July,  the  bankrupt  called  on  one  of  the  plaintiffs, 
who  informed  him  that  the  plaintiffs  had  sent  *down  to  take  pos-  r^-iAm 
session  of  the  hotel  and  the  goods,  and  told  him  that  they  must  ^ 
sell,  unless  he  would  pay  the  money  remaining  due  on  the  securities  to 
Mrs.  Cuff,  or  make  some  arrangement.  The  bankrupt  told  the  plaintiff 
that  he  would  see  his  attorney  (who  resided  at  Leicester),  and  bring 
him  to  the  plaintiff. 

On  the  night  of  the  19th  of  July,  the  bankrupt  returned  home,  and 
on  the  following  morning  saw  Barton,  who  showed  him  his  written 
authority  from  the  plaintiffs.  The  bankrupt  informed  Barton  that  he 
had  been  up  to  London  to  see  Mr.  Plews ;  but  that  he  had  been  too 
late  to  stop  him  from  sending  down  Barton.  And  upon  Barton  asking 
what  he  was  to  do,  the  bankrupt  told  him  he  was  to  go  on  as  before, 
and  stop  in  the  coffee-room ;  and  also  that  he  wished  him  to  walk  out 
sometimes,  in  order  to  save  suspicion  on  the  part  of  the  servants ;  and 
that,  for  the  same  reason,  it  would  be  better  that  Barton  should  ask 
for  his  bill :  and,  accordingly,  while  the  bankrupt  was  at  the  hotel,  a 
bill  was  made  out  to  Barton,  as  in  the  case  of  a  guest,  which  bill  was 
taken  by  Barton  to  the  bankrupt,  who  wrote  <«  settled"  upon  it,  and 
then  gave  it  back  to  Barton ;  but  Barton  did  not  pay  the  amount  of 
that  bill.  The  bankrupt  then  informed  Barton  that  he  was  going  again 
to  London ;  and  after  he  had  remained  at  the  hotel  about  two  days,  he 
went  away. 

On  the  28d  of  July,  the  bankrupt  and  his  attorney,  Mr.  Spooner, 
liad  an  interview  with  the  plaintiff  Plews,  in  London.  Mr.  Spooner 
then  begged  that  the  plaintiffs  would  not  sell,  as  it  would  cause  a  great 
sacrifice,  and  would  deprive  Cuff,  the  bankrupt,  of  any  chance  of  a 
aorplns  from  the  effects  of  the  hotel.  He  said  that  the  bankrupt  wished 
4o  see  his  friends  and  relations,  and  requested  that  nothing  might  be 
done  till  he  had  done  so.  Mr.  Spooner  also  reminded  Mr.  Plews  that 
the  trustees  were  bound  to  offer  the  hotel  and  the  goods,  in  *the  r^^Mi^ 
first  instance,  to  Boyer.  The  plaintiff  Plews  stated  that  he  ^ 
would  make  the  offer  of  purchase  to  Boyer ;  and  Mr.  Spooner  requested 
chat  he  might  have  a  copy  of  the  letter  by  which  the  offer  was  to  be 
^lade,  which  Plews  agreed  to  give.  Mr.  Spooner  stated  at  this  inter* 
that  Cuff,  the  bankrupt,  had  not  sufficient  capital  to  carry  on  the 
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hotel  himself,  and  bad  made  up  his  mind  to  dispose  of  it.  Plews  had 
aaggested  Messrs*  Rushwortb  &  Jarrts  as  proper  persons  to  effect  a 
sale,  and  introdueed  Jarvis  to  Mr.  Spooner.  Mr.  Spooner  said  he 
should  wish  time  to  consider.  Plows  then  wrote  and  sent  a  letter  to 
Bojer,  making  the  offer  of  purchase,  and  he  gave  a  copy  of  this  letter 
to  Mr.  Spooner,  according  to  his  request. 

No  further  communication  was  made  by  the  bankrupt  or  Mr.  Spooner 
to  the  plaintiffs,  or  either  of  them  ;  nor  was  there  any  evidence  of  any 
communication  having  taken  place  between  the  plaintiffs,  or  either  of 
them,  and  Barton,  from  the  time  when  they  first  sent  him  down  to 
Leicester  until  after  the  bankruptcy  of  Guff,  hereinafter  mentioned ; 
but,  after  the  last-mentioned  interview  between  Spooner  and  Plows,  a 
meeting  of  the  bankrupt's  friends  was  held  in  London :  and,  in  conse- 
quence of  it  being  then  ascertained  that  Potter  was  prepared  to  put  in 
an  execution  on  the  following  morning,  it  was  deemed  advisable  that 
the  bankrupt  should  make  an  assignment  for  the  benefit  of  all  his  cre- 
ditors ;  and  it  was  arranged  that  one  Shireff,  the  brother-in-law  of  the 
bankrupt,  should  communicate  that  determination  to  Plows;  but  ho 
failed  to  do  so. 

On  the  23d  of  July,  1851,  the  bankrupt  committed  an  act  of  bank- 
ruptcy, by  executing  a  general  assignment  of  all  his  estate  and  effects 
for  the  benefit  of  his  creditors.  This  assignment  was  effected  by  an 
indenture  dated  the  28d  of  July,  1851,  purporting  to  be  made  between 
^^Aj-t  Edward  George  Cuff,  the  bankrupt,  of  the  first  *part,  Thomas 
-*  Henry  Wheeler  (one  of  the  defendants)  and  Henry  Sarson,  of 
the  second  part,  and  the  several  persons  who  should  come  in  and  exe- 
cute as  creditors  in  the  usual  manner,  of  the  third  part.  This  inden- 
ture was  prepared  in  Leicester  by  Mr.  Spooner;  and  the  execution 
attested  by  him.  No  meeting  of  the  creditors  of  the  bankrupt  was 
called :  but  Mr.  Spooner,  between  the  28d  and  the  26th  of  July,  saw 
several  of  the  bankrupt's  creditors  at  Leicester,  on  the  subject  of  his 
affairs,  and  the  deed  of  assignment ;  and  the  creditors  expressed  them- 
selves dissatisfied  with  the  plaintiffs'  security.  They  informed  Spooner 
that,  since  the  assignment  was  executed,  they  had  heard  that  there  was 
a  person  at  the  Bell  Hotel,  who  claimed  to  be  in  possession ;  and  they 
told  Mr.  Spooner  that  if  he  did  not  make  Mr.  Cuff  a  bankrupt,  they 
would  do  so.  On  the  28d  of  July,  1851,  and  within  a  few  hours  after 
the  execution  of  the  last-mentioned  assignment,  a  man  named  Dest 
was  put  into  the  hotel  on  behalf  of  the  trustees ;  and  the  bankrupt 
shortly  afterwards  quitted  the  hotel,  leaving  instructions  with  the  bar- 
maid to  continue  to  carry  on  the  business,  and  informing  her  that  he 
had  made  an  assignment  for  the  benefit  of  his  creditors ;  and  Mr.  Sar^ 
son,  one  of  the  trustees  named  in  the  assignment,  ako  directed  tha 
servants  to  carry  on  the  business  on  the  trustees'  behalf. 

On  the  26th  of  July,  1851,  a  petition  for  adjudication  of  bankruptcy 
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against  Mr.  Caff  was  filed  by  the  petitionihg-creditor,  Potter,  and,  on  the 
same  day,  notices  of  the  petition,  from  the  petitioning-creditor,  were 
served  on  the  plaintiffs,  and  upon  Barton,  their  agent,  at  the  hotel. 

On  the  29th  of  July,  the  adjudication  of  bankruptcy  took  place,  and 
the  defendent  Bittleston  was  appointed  official  assignee.  On  the  same 
day,  the  messenger  of  the  bankruptcy  court  entered  upon  the  hotel  for 
the  purpose  of  taking  possession  under  the  bankruptcy. 

In  the  mean  time,  from  the  period  of  Barton's  first  *entry  r^-t^A 
upon  the  premises  until  after  the  execution  of  the  assignment,  ^ 
the  business  of  the  hotel  had  continued  to  be  carried  on  in  the  usual 
manner,  without  interruption  or  interference  on  his  part :  and,  up  to 
the  time  of  the  entry  of  the  messenger  under  the  bankruptcy,ji'hen 
Barton  made  known  in  what  character  he  entered,  the  servants  of  the 
establishment  had  not  known  or  believed  that  he  was  not  an  ordinary 
guest ;  and  the  tradespeople  supplying  the  provisions  required  for  the 
daily  consumption  of  the  hotel,  continued  to  supply  the  establishment 
as  before,  and  did  not  know  of  the  plaintiffs*  security,  or  of  Barton's 
having  been  sent  down  to  take  possession  on  their  part.  But,  shortly 
after  the  assignment  had  been  executed,  and  before  the  adjudication  of 
bankruptcy,  the  tradespeople  were  informed  of  the  assignment,  and 
were  requested  by  the  trustees  under  that  deed,  Sarson  and  Wheeler, 
to  continue  to  supply  the  hotel  on  their  credit.  The  carriages  and 
horses  of  the  establishment  went  out  after  Barton's  entry,  and  while 
he  remained  on  the  premises,  as  before,  and  without  any  interruption 
on  his  part;  but,  with  the  exception  of  this  use  of  the  carriages  and 
horses,  none  of  the  goods  or  effects  comprised  in  the  plaintiffs'  securi-> 
ties  were  removed  or  attempted  to  be  removed  off  the  premises,  or 
otherwise  disposed  of,  except  for  the  uses  of  the  hotel.  The  bills  of 
the  customers  were  made  out  in  the  usual  way,  and  the  money  received 
by  the  servants  of  the  establishment,  and  paid  over  to  Mr.  Cuff,  as 
before,  until  the  execution  of  the  assignment ;  and  Barton  continued 
on  the  premises,  being  there  in  the  day  time,  and  sleeping  there  at 
night,  from  the  tim^e  of  his  first  entry,  until  long  after  the  bankruptcy.. 
He  might  have  gone  out  occasionally  between  the  time  of  his  first  entry 
and  the  time  of  the  act  of  bankruptcy ;  but  the  evidence  upon  the 
trial  on  this  point  was  not  distinct :  and,  if  he  did  so,  it  was  only  for 
Tery  short  periods.  After  the  *bankruptcy,  the  business  of  the  r*^ -q 
Hotel  continued  to  be  carried  on  under  the  management  of  the  ^ 
barmaid,  and  for  the  benefit  of  the  assignees ;  and  the  proceeds  were 
from  time  to  time  paid  over  to  the  defendant  Bittleston,  the  official 
assignee :  and  Barton  still  continued  on  the  premises,  paying  for  what 
he  had,  by  a  check  given  to  hifn  by  Plows  for  that  piirposQ. 

In  the  beginning  of  September,  the  plaintiffs  employed  and  autho- 
rized one  Holland,  an  auctioneer  at  Leicester,  to  remove  and  «ell  the' 
goods  at  the  Bell  on  tbi)ir  behalf ;  which.Holland  attempted  :to  do,  but  • 
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>fas  resisted,  and  prevented  from  doing  it,  bj  the  defendants.  The 
plaintiffs  thereupon,  on  the  80th  of  October,  1851,  withdrew  Barton 
from  the  premises,  and  gave  notice  of  their  intention  of  bringing  aa 
action ;  and  shortly  afterwards,  and  before  the  commencement  of  this 
action,  the  defendants  sold  and  disposed  of  the  whole  of  the  effects  npon 
the  premises,  and  received  the  proceeds  for  the  benefit  of  the  estate. 
Prior  to  such  sale  being  made,  an  order,  of  which  the  following  is  a 
copy,  was  made  by  the  commissioner : — 

"The  bankrupt  law  consolidation  act,  1849. 
<<  Court  of  bankruptcy  for  the  Birmingham  district. 
« In  the  matter  of  Edward  George  Guff,  of  Leicester,  in  the  county  of 
Leicester,  hotel^keeper,  wine-merchant,  dealer  and  chapman. 

«« This  16th  day  of  August,  1851, 
"  It  is  hereby  ordered,  tKat^  all  the  good$  and  ehatteh  which  at  the 
time  the  eaid  Edward  Qeorge  Cuff  become  bankrupt  were^  by  the  con* 
eent  and  permieeian  of  the  true  owner  thereof^  in  the  poeeeinon,  order^ 
^r  diepoeition  of  the  $aid  Edward  George  Cuff^  whereof  the  said  Ed- 
ward George  Cuff  was  reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,  alteration,  or  disposition  as  owner,  shall  be  forthwith  dis- 
^1  'lOl  y^^^  ^^  ^y  ^^  assignees  of  *the  estate  and  effects  of  the  said 
^  Edward  George  Cuff,  for  the  benefit  of  the  creditors  under  the 
bankruptcy.  (Signed)  "J.  Balguy." 

This  order  was  obtained  on  an  ex  parte  application  by  the  assignees; 
no  notice  of  such  application  having  been  given  to  the  plaintiffs :  nor 
was  the  fact  of  the  making  of  the  order  communicated  to  them  before 
it  was  given  in  evidence  at  the  trial.  The  goods  and  effects  at  the 
hotel  were  ultimately  purchased  of  the  assignees,  at  a  valuation,  by  Mr. 
Soyer,  for  the  sum  of  89152.  8«.  6d.,  which  amount  was  paid  over  by 
iHm  to  the  assignees  before  the  present  action  was  commenced.  The 
aaiount  remaining  due  upon  the  plaintiffs'  securities  at  the  time  when 
Barton  was  put  upon  the  premises,  and  at  the  time  of  the  bankruptcy, 
was,  6212.  16«.  10c2. ;  and  the  value  of  the  goods  comprised  in  the 
aeevrities,  and  sold  and  disposed  of  by  the  defendants,  very  far  ex- 
ceeded that  amount.  A  verdict  was  taken  by  consent  for  the  plaintiffs 
for  the  last-mentioned  sum  subject  to  this  case. 

The  question  for  the  opinion  of  the  Court,  is, — ^whether,  under  the 
ctrottoistaaces  stated  in  this  case,  the  defendants,  as  assignees,  were 
justified  in  selling  and  disposing  of  the  effects  comprised  in  the  plain- 
tiffs* securities,  for  the  benefit  of  the  creditors,  under  the  125th  section 
of  the  bankrupt  kw  consolidation  act,  1849. 

Tbe  Court  were  to  have  the  same  power  as  a  jnry,  in  deciding  any 
qjueslion,  or  drawing  any  inference  of  fact  arising  from  the  circum- 
ataaces  stated  in  the  case.    The  pleadings,  and  any  of  the  deeds  or 
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documents  referred  to  in  the  case,  were  to  be  referred  to  by  the  Court 
if  necessary,  and  treated  as  a  part  of  the  case. 

If  the  Coart  should  be  of  opinion  that  the  plaintiiTs  were  entitled  to 
recover  in  the  action,  the  verdict  was  to  stand  for  6212.  16$.  lOd. :  but, 
if  the  Court  should  ^consider  that  the  plaintiiTs  were  not  entitled  _  ^  .^ 
to  succeed  in  the  action,  the  verdict  was  to  be  set  aside,  and  ^ 
judgment  of  nonsuit  entered. 

Bramwelt  (with  whom  were  G.  Haye$  and  WiUet),  for  the  plaintiffs. 
— The  decision  of  the  case  will  turn  upon  the  construction  of  the  125th 
section  of  the  12  &  13  Vict.  c.  106,  which  enacts,  <«  that,  if  any  bank- 
rupt, at  the  time  he  becomes  bankrupt,  shall,  by  the  consent  and  per- 
mission of  the  true  owner  thereof,  have  in  his  possession,  order,  or 
disposition,  any  goods  or  chattels  whereof  he  was  reputed  owner,  or 
whereof  he  had  taken  upon  him  the  sale,  alteration,  or  disposition  as 
owner,  the  Court  shall  have  power  to  order  the  same  to  be  sold  and 
disposed  of  for  the  benefit  of  the  creditors  under  the  bankruptcy."  In 
Heslop  V.  Baker,  6  Exch.  740,t  the  Court  of  Exchequer  held  that 
goods  in  the  order  and  dbposition  of  a  bankrupt  as  reputed  owner,  do 
not  pass  to  his  assignees  under  the  141st  section  ;(a)  but,  that,  ^^^  .^ 
*in  order  to  vest  the  property  in  such  goods  in  the  assignees  or  '- 
other  persons,  the  court  of  bankruptcy  must  make  an  order  under  the 
provisions  of  the  125th  section.  The  statute  clearly  is  not  complied 
with  by  an  order  in  general  terms  like  the  present.  It  decides  nothing : 
it  orders  nothing  specific.  It  is  made  behind  the  back  of  the  party 
whose  property  is  to  be  affected  by  it.  Upon  every  principle  of  justice, 
therefore,  it  is  bad.  [Jervis,  C.  J. — I  am  informed  that  these  orders 
have  been  issued  as  a  matter  of  course,  since  the  decision  of  the  Ex- 
chequer in  Heslop  v.  Baker.] 

Upon  the  other  point,  it  was  submitted  that  the  goods  in  question 
were  not  in  the  possession,  order,  or  disposition  of  Cuff,  at  the  time  of 
his  bankruptcy,  with  the  consent  of  the  true  owner,  nor  was  he  the 
reputed  owner,  within  the  meaning  of  the  statute :  and  the  following 
authorities  were  referred  to : — Toussaint  v.  Hartop,  Holt,  N.  P.  C. 
335 ;  Jackson  v.  Irvin,  2  Campb.  48 ;  Mullett  v.  Green,  8  C.  &  P. 
882  (E.  C.  L.  R.  vol.  34) ;  Toung  v.  Hope,  2  Exch.  105  ;t  Pariente 
V.  Pennell,  2  M.  &  Rob.  517;  Styan,  in  re,  1  (Turn.  &)  Phillips,  105; 

(a)  Which  eoftoits,  "  thai,  when  anj  penon  ahall  hAve  h«en  ft4i<>^S^<l  *  bankrupt^  all  hia  per. 
■oaal  ettste  and  effects,  present  and  future,  wheresoever  the  same  may  be  found  or  known,  and 
aO  property  which  he  may  purefaase,  or  whieh  may  revert,  descend,  be  devised,  or  bequeathed 
•r  ttom9  to  him,  before  he  shall  have  obtained  his  eertilleate,  and  all  debts  due  or  to  be  due  to 
him,  wheresoever  the  same  may  be  found  or  known,  and  the  property,  right,  and  interest  in 
neh  debts^  shall  beeome  absolutely  vested  in  the  assignees  for  the  time  being,  for  the  benefit  of 
tba  OTcditors  of  the  baokmpl,  by  virtae  of  their  appoiatmmit ;  and,  after  sueh  appointment^ 
Beitber  the  bankrupt,  nor  any  person  claiming  through  or  under  him,  shall  have  power  ta 
raeorer  the  same,  nor  to  make  any  release  or  discharge  thereof,  neither  shall  the  same  ba 
rttaaiwd  as  the  debt  of  the  bankrupt  hy  uty  pefioD  aeeording  to  the  eastom  of  the  ei^  of  Laa- 
4(n»  or  otherwise ;  but  saeh  assignees  shall  have  like  remedy  to  recover  the  same  in  their  own 
as  the  bankrupt  himself  might  have  had  if  he  had  not  been  adjudged  bankrupt" 
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Belcher  v.  Bellamy,  2  Exch.  803  ;t  Smith  v.  Topping,  5  B.  &  Ad.  674 
(E.  C.  L.  R.  vol.  27). 

Bittleston  (with  whom  were  Willmare  and  Man$an\  for  the  defend- 
ants, w^as  desired  to  address  himself  in  the  first  instance  to  the  validity 
of  the  order, — the  Court  expressing  a  pretty  strong  opinion  that  the 
goo  is  were  in  the  possession,  order,  or  disposition  of  Cuff  as  the  re- 
puted owner,  with  the  consent  of  the  true  owner.  The  objections  to 
the  order  of  the  commissioner  are,  that  it  is  too  general,  and  that  it 
was  made  ex  parte.  [Maule,  J. — It  does  not  point  out  upon  what 
specific  goods  it  is  intended  to  operate,  but  leaves  the  assignees  to  find 
out  what  goods  they  are  to  deal  with  as  being  within  the  order.]  That 
^^  .o-i  snch  an  order  may  be  made  upon  an  ex  parte  application,  is  clear 

^  from  the  authorities.  *Thus,  in  Ex  parte  Barlow,  in  re  Mary- 
gold,  2  De  Gex,  M'N.  &  G.  921,  after  an  action  of  trover  had  been 
brought  by  assignees  to  recover  from  a  mortgagee  goods  alleged  to 
be  in  the  reputed  ownership  of  the  bankrupt,  the  assignees  applied  to 
the  commissioner  for  an  order  for  a  sale  of  the  goods,  as  in  Ex  parte 
Heslop,  1  De  Gex,  M*N.  k  G.  477 :  the  commissioner  declined  to  make 
the  order  on  an  ex  parte  application,  and  gave  the  assignees  leave  to 
serve  the  defendant  in  the  action  with  notice  of  the  application :  oa 
bis  attending  by  counsel,  and  objecting  to  the  order  being  made,  the 
commissioner  refused  the  application,  with  costs :  upon  appeal  to  the 
Lords  Justices,  it  was  held,  that  the  proper  course  for  the  assignees, 
was,  to  have  appealed  from  the  refusal  to  make  the  order  on  an  ex 
parte  application.  If,  then,  the  order  is  to  be  made  ex  parte,  it  is 
preposterous  to  say  that  it  is  to  be  on  an  adjudication  that  the  goods 
are  goods  in  the  possession,  order,  or  disposition  of  the  bankrupt,  as 
reputed  owner,  with  the  consent  of  the  true  owner.  [Maule,  J. — la 
the  commissioner  to  make  the  order  simply  for  asking,  without  exer- 
cising any  discretion  at  all  in  the  matter  ?]  The  order  in  Ex  parte 
Heslop,  it  is  true,  was  special :  but  all  the  circumstances  had  been  as- 
certained there ;  there  had  been  a  trial  on  the  very  question.  [Maulk, 
J. — There  must  be  an  application  to  the  commissioner ;  and  the  appli- 
cant must  suggest  to  him  that  particular  goods  were  in  the  possession, 
order,  or  disposition  of  the  bankrupt  as  reputed  owner,  with  the  con- 
sent of  the  true  owner.  Surely  he  must  inquire.]  Suppose  the  order 
had  been,  to  sell  and  dispose  of  the  goods  in  the  Bell  Hotel  at  Leices- 
ter,— that  clearly  would  not  have  been  good,  inasmuch  as  M  the  goods 
there  were  not  in  the  possession,  order,  or  disposition  of  Cuif.  It  is 
impossible,  therefore,  for  the  commissioner  exactly  to  define  by  his 
*i  ^dl  ^^^^^  ^^^^  goods  shall  be  sold.     [Jervis,  C.  J. — The  commis-^ 

^  sioner  ^orders,  generally,  the  sale  of  any  goods  which  were  in 
the  order  or  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
*-you  say  the  order  attaches  upon  all  goods  in  that  predicament,  when. 
ascertained  ?]    Precisely  so.    [Maule,  J. — That  is  very  like  the  case 
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of  the  general  warrants.]  This  Court  is  not  bound  bj  the  decision  of 
the  Exchequer  in  Heslop  t*.  Baker.  [Jbryis,  G.  J. — All  Courts  ought 
to  hold  themselves  bound  by  a  decision  of  a  Court  of  co-ordinate  juris- 
diction, except  as  to  a  matter  of  practice.  Maule,  J.,  referred  to 
Bright  V.  Hutton,  8  House  of  Lords  Cases,  841,  where  a  doubt  was 
expressed  whether  even  the  House  of  Lords  could  reverse  one  of  its 
own  decisions.]  Under  the  6  G.  4,  c.  16,  s.  72,  goods  in  the  reputed 
ownership  of  the  bankrupt,  passed  by  the  general  words  of  the  assign- 
ment from  the  commissioners.  Parke,  B.,  so  states  the  law  to  be,  in 
Heslop  V.  Baker,  6  Exch.  748.t  [Jeryis,  C.  J. — ^Following,  as  we 
mast,  the  decision  in  that  case,  we  must  hold  that  these  goods  did  not 
pass  by  the  141st  section  of  the  12  k  18  Vict.  c.  106.  The  question 
is,  whether  the  order  of  the  commissioner  is  precise  enough.]  Assum- 
ing Heslop  V.  Baker  to  be  well  decided,  it  is  submitted  that  the  order 
of  the  commissioner  is  sufficient,  if  it  is  as  particular  in  its  terms  as 
the  old  assignment  was. 

The  Court  desired  to  hear  HaytBy  in  reply,  as  to  this  point,  reserv- 
ing to  Bittletton  the  right  to  be  heard  as  to  the  rest  of  the  case,  if 
necessary. 

Haye%^  in  reply. — Assuming  that  these  orders,  like  orders  for  the 
issuing  of  a  capias  under  the  1  &  2  Vict.  c.  110,  s.  8,  may  be  made  ex 
parte, — is  there  to  be  nothing  upon  which  the  commissioner  is  to  exer- 
cise his  discretion  ?  Is  he  to  speculate  as  to  whether  the  goods  exist 
or  not  ?  In  Christie  v.  Unwin,  11  Ad.  &  E.  878  (E.  C.  L.  R.  vol.  39), 
3  P.  &  D.  204,  it  was  held  that  an  order  for  substituting  *a  new  ^  .  . 
petitioning-creditor's  debt,  under  the  6  O.  4,  c.  16,  s.  18,  must  ^ 
show  on  the  face  of  it  whatever  was  necessary  to  give  the  Lord  Chan- 
cellor jurisdiction.  Cut.  adv.  vnlt, 

Jervis,  C.  J. — According  to  the  view  we  take  of  the  commissioner's 
order  in  this  case,  we  think, — without  discussing  the  other  points  rnised 
by  the  special  case, — the  plaintiffs  are  entitled  to  the  judgment  of  the 
court.  I  think,  upon  consideration,  that  the  order  of  the  15th  of  Au- 
gust, 1851,  for  the  sale  of  the  goods  now  in  question,  was  insufficient. 
The  case  of  Heslop  v.  Baker,  6  Exch.  740,t  determined,  that,  under  the 
125th  section  of  the  12  k  18  Vict.  c.  106,  to  enable  the  assignees  to 
deal  with  goods  which  at  the  time  of  the  bankruptcy  were  in  the  pos- 
session, order,  or  disposition  of  the  bankrupt,  with  the  consent  of  the 
true  owner,  an  order  must  be  made  by  the  commissioner,  directing  the 
assignees  to  sell  them.  If  even  we  were  inclined  to  doubt  the  accuracy 
of  that  decision, — which  I  for  one  am  not, — we  still  should  hold  our- 
selves bound  by  the  judgment  of  a  court  of  co-ordinate  jurisdiction. 
Taking,  therefore,  that  case  to  be  well  decided,  unless  there  is  an  order 
in  the  terms  of  the  statute,  directing  the  assignees  to  sell  and  dispose 
of  the  property,  the  plaintiffs  in  this  case  will  be  entitled  to  recover. 
It  is  said  that  the  order  which  was  produced  in  this  case,  and  which  di* 
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reeled  that  «  all  the  goods  and  chattels  which,  at  the  time  Caff  became 
bankrupt,  were,  by  the  consent  and  permission  of  the  true  oirner  thereof, 
in  the  possession,  order,  or  disposition  of  Cuff,  whereof  he  was  reputed 
owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteration,  or  dis- 
position as  owner,"  should  be  sold  for  the  benefit  of  the  creditors,  is  a 
sufficient  compliance  with  the  statute.  I  am  of  opinion  that  it  is  not. 
Without  particularising  what  ought  to  be  stated  in  the  order,  I  am  of 
"^1  ^f\\  ^P^^^^^  *that  a  mere  general  order  for  the  sale  of  all  goods 

-*  which  were  in  the  possession,  order,  or  disposition  of  the  bank- 
rupt with  the  consent  of  the  true  owner,  does  not  satisfy  the  require- 
ments of  the  statute.  The  125th  section  says,  that,  *'  if  any  bankrupt, 
at  the  time  he  becomes  bankrupt,  shall,  by  the  consent  and  permission 
of  the  true  owner  thereof,  have  in  his  possession,  order,  or  disposition, 
any  goods  or  chattels  whereof  he  was  reputed  owner,  or  whereof  he  had 
taken  upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  court 
[of  bankruptcy]  shall  have  power  to  order  the  same  to  be  sold  and  dis- 
posed of  for  tjie  benefit  of  the  creditors  under  the  bankruptcy  ;*'  that 
is,  shall  have  power  to  order  the  sale  of  goods  which  are  in  that  pre- 
dicament. I  think,  considering  that  the  order  for  sale  may  be  made  ex 
parte,  as  is  now  settled  by  £x  parte  Barlow,  it  should  at  all  events  be 
specific  as  to  the  goods  upon  which  it  is  to  attach.  If  that  be  neces- 
sary, this  order,  which  professes  to  authorize  in  general  terpas  the  sale 
of  all  goods  which  were  in  the  order  or  disposition  of  the  bankrupt  at 
the  time  of  his  bankruptcy,  is  clearly  insufficient.  That  it  was  the  in* 
tention  of  the  legislature  to  require  a  specific  order,  may  I  think  be 
gathered  from  one  or  two  sections  subsequent  to  the  12oth,  where  simi- 
lar words  are  used,  which  clearly  would  not  be  satisfied  without  a  spe- 
cific order.  Thus,  the  126th  section  enacts,  «Uhat,  if  any  bankrupt, 
being  at  the  time  insolvent,  shall  (except  upon  the  marriage  of  any  of 
his  children,  or  for  some  valuable  consideration,)  have  conveyed,  assigned, 
or  transferred  to  any  of  his  children,  or  to  any  other  person,  any  here- 
ditaments, offices,  fees,  annuities,  houses,  goods,  or  chattels,  or  have 
delivered  or  made  over  to  any  such  person  any  bills,  bonds,  notes,  or 
other  securities,  or  have  transferred  his  debts  to  any  other  person,  or 
into  any  other  person^s  name,  the  court  shall  have  power  to  order  the 
.  f.-.  same  to  be  sold  and  disposed  of  for  the  benefit  of  *the  creditors 

^  under  the  bankruptcy ;  and  every  such  sale  shall  be  valid  against 
the  bankrupt,  and  such  children  and  persons,  and  against  all  persons 
claiming  under  him."  There,  it  is  plain,  the  specific  hereditaments 
or  chattels  which  are  to  be  operated  upon  by  the  order  roust  be  dis- 
tinctly pointed  out.  A  general  order  like  this  clearly  would  not  do. 
Upon  petition,  it  must  be ;  upon  an  ex  parte  application,  as  the  lords 
justices  have  decided,  it  may  be :  but  it  must  be  specific.  The  com- 
missioner must  be  satisfied  that  some  property  or  some  chattels  have 
been  assigned  or  delivered  or  made  over,  and  must  order  the  sale  of 
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that  specific  property  or  those  specific  chattels,  Soi  the  127th  section 
enacts,  "  that,  if  any  real  or  personal  estate  or  debts  of  any  bankrupt 
be  extended,  after  he  shall  hare  become  bankrupt,  by  any  person, 
under  pretence  of  his  being  an  accountant  of  a  debtor  to  the  Queen, 
the  court  may  examine  upon  oath  whether  the  said  debt  was  due  to 
sach  debtor  or  accountant  upon  any  contract  originally  made  between 
such  accountant  and  the  bankrupt ;  and,  if  such  contract  was  originally 
made  with  any  other  person  than  the  said  debtor  or  accountant,  or  in 
trust  for  any  other  person,  the  court  may  order  such  real  and  per- 
sonal estate  or  debts  to  be  sold  for  the  benefit  of  the  creditors  under 
the  bankruptcy,  and  such  sale  shall  be  valid  against  the  said  extent, 
and  all  persons  claiming  under  it;  and  any  person  to  whom  the  said 
real  and  personal  estate  or  debts  shall  be  bargained,  sold,  granted,  or 
assigned  by  the  court,  shall  have  and  may  recover  the  same  against 
any  person  who  shall  detain  the  same."  It  is  plain  there  that  the  au- 
thority is  to  be  directed  against  the  specific  property  or  debts  so  fraudu- 
lently extended.  Again,  s.  128  enacts,  «<that,  if  any  bankrupt  shall 
have  any  government  stock,  funds,  or  annuities,  or  any  of  the  stock  of 
any  public  company,  either  in  England,  Scotland,  or  Ireland,  standing 
in  his  name,  in  his  own  right,  *it  shall  be  lawful  for  the  court,  by  ^^^ .. 
writing,  to  order  all  persons  whose  act  or  consent  is  thereto  ^ 
necessary,  to  transfer  the  same  into  the  name  of  the  assignees,  and  to 
pay  all  dividends  upon  the  same  to  the  official  assignee ;  and  all  such 
persons  whose  act  or  consent  is  so  necessary,  are  hereby  indemnified  for 
all  things  done  or  permitted  pursuant  to  such  order/'  There,  again, 
the  order  must  be  specific  as  to  the  stock  to  be  transferred,  though  upon 
an  ex  parte  application.(a)  It  seems  to  me,  therefore,  that,  viewing 
the  125th  section  in  connection  with  those  which  follow,  and  taking  it 
with  the  explanation  afforded  by  the  Court  of  Exchequer  in  Heslop  v. 
Baker,  as  there  must  be  an  order  of  the  commissioner  to  vest  property 
like  that  in  question  in  the  assignees,  it  must,  in  order  to  satisfy  the 
requirements  of  the  statute,  be  a  specific  order  pointing  to  the  particu- 
lar goods  intended  to  be  so  vested.  This  view  is  not  at  all  inconsistent 
with  that  taken  by  the  Court  of  Exchequer.  They  say  the  order  is  to 
be  an  order  to  vest  the  property  in  the  assignees.  If  the  assignees  get 
possession  of  the  property,  the  order  to  sell  and  dispose  of  it,  vests  it 
in  them  probably  by  relation.  If  an  ord^  to  sell  is  necessary,  it 
seems  to  me  to  follow  that  it  must  be  an  order  to  sell  the  particular 
property  which  is  the  aubject  of  the  order.  Whether  these  words  were 
introduced  into  the  act  inadvertently  or  by  design,  it  is  unnecessary 
for  us  to  disonss.  We  must  deal  with  then  as  we  find  them.  If,  how- 
ever, they  were  desiignedly  inserted,  there  is  much  lo  be  said  in  favour 
of  their  introdactiom;  for,  inasmuch  as  the  goods  to  be  taken  under  the 
authority  of  ihp  ordeis  ere  tonfessedly  the  goods  «f  a  third  person,  it  is 

(a)  Af  under  the  1  A  2  Viet  e.  110, 1. 14. 
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not  unfair  that  there  should  be  some  preliminary  inquiry  before  the  com- 
missioner, and  something  like  a  primfi  facie  case  made  out,  before  the 
^^  ^qi  ^^^0  owner  is  to  be  called  upon  to  *litig&te  his  right.     We  mnst 

^  put  the  best  construction  we  can  upon  the  words  we  find :  and, 
taking  the  125th  section  in  conjunction  with  the  other  clauses  I  have 
referred  to,  and  with  the  light  thrown  upon  them  by  the  case  of  Heslop 
V,  Baker,  I  think  this  order  does  not  satisfy  either  the  words  or  the  in- 
tention of  the  act,  and  that  consequently  the  plaintiffs  are  entitled  to 
our  judgment. 

Maulb,  J. — I  am  of  the  same  opinion.  This  provision  of  the  new 
bankrupt  act  varies  from  those  of  the  former  statutes  relating  to  bank- 
rupts. Under  those,  all  property  of  which  the  bankrupt  was  the  re- 
puted owner,  and  which  he  had  in  his  possession,  or  of  which  he  had 
taken  upon  himself  the  order  and  disposition  as  owner,  with  the  consent 
of  the  true  owner,  vested  at  once  in  his  assignees,  as  much  as  if  it  had 
really  and  actually  been  the  property  of  the  bankrupt.  That  certainly 
was  a  provision  which  dealt  much  more  favourably  with  the  interests  of 
the  creditors  than  with  those  of  the  true  owner.  The  main  object  of 
the  legislature  was,  to  cause  to  be  distributed  amongst  the  creditors  all 
property  which  ought  to  be  so  distributed.  There  was,  however,  in  that 
state  of  things,  danger  that  the  true  owner  might  duffer  considerable 
vexation.  It  was  uncertain,  when  the  assignees  seized  the  goods,  whe- 
ther they  claimed  them  as  the  general  property  of  the  bankrupt,  or 
under  the  reputed  ownership  clause.  It  constantly  happened,  when  a 
question  arose  between  the  assignees  and  one  who  claimed  the  goods  as 
owner,  that  the  assignees  could  make  out  their  ease  either  by  showing 
that  the  goods  were  actually  the  property  of  the  bankrupt,  or  by  claim* 
ing  them  as  being  in  his  order  and  disposition  as  reputed  owner  with  the 
consent  of  the  true  owner.  The  depriving  a  man  of  his  property  under 
these  circumstances  was  certainly  rather  hard, — more  particularly  as  it 
^^  f»A-i  ^^  considered  a  species  of  delinquency  in  the  true  owner  of 

-*  *the  goods  to  concur  with  the  bankrupt  in  obtaining  a  false  credit 
by  enabling  him  to  pass  for  the  owner  of  goods  which  in  truth  were  not 
his.  Now,  the  object  of  the  125th  section  of  the  12  &  13  Vict.  c.  106, 
was,  to  prevent  the  assignees  from  taking  goods  so  circumstanced,  unless 
they  were  in  a  situation  to  make  it  appear  before  a  competent  jurisdic- 
tion, that  there  was  a  prim&  facie  case  for  seizure  of  the  goods.  I  may 
observe  that  the  order  of  the  commissioner  bears  some  analogy  to  the 
finding  of  a  true  bill  by  a  grand  jury, — the  object  of  the  law  in  that 
case  being,  that  a  man  shall  not  be  put  upon  his  trial  by  a  jury  of  his 
country,  until  it  shall  appear  upon  a  preliminary  investigation  that  ren 
sonable  grounds  exist  for  placing  him  in  that  jeopardy.  I  think  it  is  4 
similar  function  that  is  intended  by  the  125th  section  to  be  conferred 
upon  the  commissioner  in  cases  of  this  sort.    To  effectuate  the  object 
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which  the  legislature  had  in  view,  I  think  the  commissioner  ought  to 
have  an  opportunity,  — ex  parte,  indeed,  as  was  rightly  held  by  the 
Lords  Justices,  in  Ex  parte  Barlow, — to  enter  into  some  sort  of  exami- 
nation before  they  authorise  the  assignees  to  seise  and  sell.     This  in- 
tention seems  to  me  to  be  easily  gathered  from  the  language  of  the  act 
of  parliament.     I  think  the  commissioner  ought  to  inquire  into  all  that 
a  jary  would  have  to  inquire  into.     If  the  assignees  cannot,  in  the  ab- 
sence of  opposition,  make  out  a  prim&  facie  case  before  the  commissioner 
to  justify  the  taking  of  the  goods,  I  think  they  ought  not  to  be  allowed 
to  contest  the  title  of  the  true  owner  before  a  jury.     Taking  that  to 
be  the  scope  and  object  of  the  statute,  I  am  of  opinion  that  this  order 
is  insufficient.     In  the  case  of  a  trial  before  a  jary,  the  inquiry  must 
necessarily  be  directed  to  certain  specific  goods :  it  would  be,  whether 
certain  specific  goods  were  at  the  time  of  the  bankruptcy  in  the  order 
and  disposition  of  the  bankrupt  with  the  consent  of  the  true  owner. 
The  order  in  this  *case  does  not  mention  any  specific  goods,  or  r^^-in^ 
name  any  specific  owner.     I  do  not  say  that  the  latter  would  be  ^ 
itecessary  in  all  cases.     But  there  should  be  some  specific  description  of 
'the  goods  intended  to  be  dealt  with  under  the  order.     Unless  that  is 
done,  the  object  and  intention  of  the  act  are  not  attained.     This  order 
entirely  remits  it  to  the  assignees  to  determine  by  their  own  inquiry 
what  goods  were  at  the  time  of  the  bankruptcy  in  the  possession,  order, 
or  disposition  of  the  bankrupt,  with  the  consent  of  the  true  owner.     They 
are  to  seize  and  sell  any  goods,  belonging  to  any  person,  which  they 
conceire  to  fall  within  that  description,  whether  mentioned  or  put  in 
question  before  the  commissioner  or  not.     I  therefore  think  this  order 
does  not  give  the  true  owner  of  the  goods  the  benefit  which  the  statute 
evidently  intended  to  give  him ;  and  I  agree  with  my  Lord  Chief  Jus- 
tice that  the  plaintiiT  is  entitled  to  recover. 

Crbsswell,  J. — For  the  reasons  so  fully  given  by  my  Lord  and  my 
Brother  Maule,  I  concur  with  them  in  thinking  that  the  order  in  ques- 
tion was  insufficient. 

Williams,  J. — I  also  think  the  order  in  question  was  not  sufficient 
to  satisfy  the  statute.  It  is  unnecessary  to  decide  whether  the  order 
should  recite  all  the  facts  requisite  to  give  the  commissioner  jurisdiction. 

Jeryis,  C.  J. — All  that  the  Court  means  to  decide,  is,  that  the  order 
under  the  125th  section  must  be  specifically  directed  to  the  particular 
goods  which  the  assignees  are  thereby  authorized  to  sell  and  dispose  of. 

Judgment  for  the  plaintifis. 


VOL.  xin. — 11 
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*162]  *M£SSIT£B  v.  ROSE.    Jan,  31. 

To  »  eoant  alleging  an  agrMment  by  B.  to  serve  A.  as  bis  elerk,  and  not  to  leare  witbont  notiee^ 
B.  pleaded,  tbat»  whilst  he  was  in  A.'s  employ,  A,,  witbont  any  just  eanse  or  pffovooUaoa,  in- 
suited  and  abused  hinif  whereupon  be  gave  him  notiee  that  he  should  forthwith  leare  bis  ser- 
vioe.  To  this  A.  (without  obtaining  leave  to  reply  double)  replied  thus, — "  A.  takes  issue  on 
B/s  plea,  and/urfAer  says  that  the  notiee  intended  in  the  deelaraiion  was  a  reasonable  aad 
proper  notice,  but  that  the  notice  menUoned  in  B/s  plea  was  not  a  reasonable  or  proper  notiee." 
A.  having  signed  Judgment,  under  the  SOth  section  of  the  common  law  procedure  act,  15  A  16 
Vict  o.  7fi, — the  eourt  set  it  aside,  without  costs,  declining  to  decide  whether  or  not  the  Judg- 
ment  was  regular. 

SembUf  that  a  cause  removed  by  certiorari  fVom  a  oounty  court,  is,  as  to  the  pleadings  thereioy 
governed  by  the  rules  prescribed  by  the  common  law  procedure  act 

This  was  an  action  commenced  in  the  Somersetshire  County  Court, 
and  removed  by  certiorari  into  this  Court« 

The  plaintiff  declared  pursuant  to  the  form  prescribed  by  the  59th 
section  of  the  common  law  procedure  act,  15  &  16  Vict.  c.  76^  alleging 
that  the  plaintiff  and  defendant  agreed,  amongst  other  things,  that  the 
defendant  should  serve  and  be  employed  by  the  plaintiff  as  his  clerk,  at 
the  salary  of  IL  per  week,  and  that  the  defendant  would  not  leave  that 
service  without  notice,  yet  that  the  defendant,  while  in -such  service, 
left  it  without  notice. 

The  defendant  pleaded, — that,  during  the  time  the  defendant  was  in 
the  employ  of  the  plaintiff,  and  without  any  just  cause  or  provocatioA 
whatsoever,  the  plaintiff  used  gross  and  improper  language  to  him,  and 
called  him  by  a  false  and  opprobrious  name,  and  insulted  him,  and 
greatly  wounded  his  feelings,  and  in  consequence  thereof,  and  as  he 
was  justified  in  doing,  he  gave  the  plaintiff  notice  that  he  should  forth- 
with leave  his  service  and  employ,  and  did  thereupon  accordingly 
do  so. 

The  plaintiff  replied  thereto  as  follows  : — <<  The  plaintiff  takes  issue 
on  the  defendant's  plea,  smd  further  says  that  the  notice  intended  in  the 
declaration  was  a  reasonable  and  proper  notice,  but  that  the  notiee 
mentioned  in  the  defendant's  plea  was  not  a  reasonable  or  proper 
notice." 

*1f)^l       The  defendant,  treating  this  replication  as  a  breach  of  "^the 
^  86th  section  of  the  15  &  16  Vict.  c.  76,(a)  no  leave  of  the 
Court  or  a  judge  having  been  obtained  for  replying  double,  signed 
judgment. 

Montague  Smithy  ou  a  former  day,  obtained  a  rule  nisi  to  set  aside 
the  judgment,  on  the  ground  that  it  had  been  improperly  signed.  He 
submitted,  that,  whatever  the  meaning  of  the  plea  was, — whether  a 
denial  of  the  defendant's  having  quitted  the  plaintiff's  service  without 

(a)  Which  enacts,  that,  **  exeept  in  the  eases  herein  specifically  provided  for,  if  either  party 
plead  several  pleas,  replications,  avowries,  oogoisanees,  or  other  pbadings,  without  leave  oif  the 
eoart  or  a  Judge,  the  opposite  party  shall  be  at  liberty  to  sign  Judgment :  provided  that  such 
judgment  may  be  set  aside  by  the  eoart  or  a  Judge,  upom  an  affidavit  o/ mtriU,  and  such  temtai 
to  costs  or  otherwise,  as  they  or  he  may  thinlc  fit" 
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dae  notice,  or  »  plea  of  juatification,-— the  replicatioD,  at  all  events, 
was  not  double,  but  a  mere  statement  of  what  the  allegation  of  want  of 
notice  in  the  declaration  meant,  though  perhaps  informal,  so  as  to  en- 
title the  defendant  to  the  relief  provided  by  the  52d  8ection.(a)  He 
produced  an  affidavit  stating  that  the  <»  plaintiff  has  a  good  cause  of 
action." 

Quain  showed  cause.^-The  replication  is  clearly  double.  The  first 
part  of  it  puts  in  issue  the  substance  of  the  plea,  as  provided  by  s.  79 
of  the  common  law  procedure  act.(6)  [Cresswbll,  J. — What  is  r^^gj 
the  substance  of  *the  plea  7]  That  the  plaintiff  so  conducted  '- 
himself  as  to  justify  the  defendant  in  quitting  his  employ  without 
notice.  It  may  be  doubtful  whether  the  latter  part  of  the  replication 
is  material.  [Jervis,  C.  J. — If  the  notice  alleged  in  the  plea  be  unim- 
portant, and  the  insult  the  ground  of  justification,  the  replication  de- 
nies the  substance  of  the  plea,  by  denying  the  insult.  But,  suppose 
the  notice  is  the  material  part,  then  the  plaintiff  ouly  denies  the  notice 
twice  over.]  In  either  view  the  replication  is  double.  The  very  form 
of  it  shows  that  it  was  intended  for  two  replications.  [Williams,  J.— - 
Suppose  you  go  to  trial  on  the  issue  as  it  stands,  and  the  jury  find  for 
the  defendant,  the  latter  part  of  the  replication  would  be  wholly  imma- 
terial. And,  suppose  the  issue  is  found  for  the  defendant,  what  would 
be  the  effect  ?]  The  replication  is  so  framed  as  to  cause  embarrass- 
ment to  the  defendant.  [Williams,  J, — In  that  case,  he  should  have 
sought  relief  under  section  52.] 

Montague  Smithy  in  support  of  his  rule. — It  may  be  doubtful  whether 
the  common  law  procedure  act  applies  here  at  all.  This  action  was 
commenced  in  the  Somersetshire  County  Court,  and  removed  hither 
by  certiorari ;  and  the  interpretation  clause,  s.  227,  provides,  that,  in 
the  construction  of  the  Act,  ««the  word  « action*  shall  be  understood  to 
mean  any  personal  action  brought  by  writ  of  summons  in  any  of  the 
said  [superior]  Courts."  *[Jbrvi8,  C.  J. — It  could  not  have  r^^r.^ 
been  intended  that  there  should  be  any  difference  of  practice  in  ^ 
such  a  case.  Besides,  you  have  precluded  yourself  by  declaring.]  The 
defendant  has  obviously  mistaken  his  course  in  signing  judgment.    The 

(a)  Tbe  51  ft  seetioii  enftctf,  tbitt  '^bo  pleMUng  •hall  be  deemed  innifficient  for  any  defect 
whieh  conld  heretofore  only  be  objected  to  bj  ipecial  demurrer."  And  «.  52  enacts,  that,  **  if 
•nj  pleading  be  eo  framed  oa  lo  prejudice,  embarroof ,  or  delay  the  fair  trial  of  the  action,  the  op. 
poeite  party  may  apply  to  tbe  court  or  a  Judge  to  strike  out  or  amend  such  pleading ;  nnd  the 
court  or  any  Judge  ihall  make  auch  order  re«pecting  tbe  tame,  and  alio  reepecting  the  ooiU  of 
tbe  applicatUia,  aa  aueb  court  or  Judge  aball  ace  fit" 

(5)  Wbicb  aoaeta  that  **  either  party  may  plead,  in  anawtr  la  Ibe  plea  or  tttbaequent  pleading 
of  hia  adreraary,  that  he  Joins  iaaue  thereon,  which  Joinder  of  Issue  may  be  as  follows,  or  to  the 
like  effect^—*  The  plaintiff'  Joins  Issue  upon  tbe  defendant's  first  [<^e.,  •pteifyiug  what,  or  what 
jMTf]  plea :'  *  Tbe  defisndant  joins  isaue  upon  the  plaintiff's  replication  lo  tbe  first  yte,,  •/>«et/y* 
fiif  wkai]  plea :'  and  auch  form  of  Joinder  of  iaaue  aball  be  deemed  lo  be  a  denial  of  tbe  aub«tanaa 
ef  the  plea  or  other  aubaequent  pleading,  and  an  iaaue  thereon ;  and,  in  all  eaaea  where  the  plaia> 
tiff' a  pleading  ia  la  denial  of  tbe  pleading  of  tba  iefendani,  or  aome  part  of  it,  tbe  plaintiff  may 
add  a  Joinder  of  iane  for  Ibe  defandaDt," 
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52d  section  was  manifestly  framed  to  meet  cases  of  this  sort.  The  re- 
plication is  not  double.  It  may  be  absurd ;  but  that  absurdity  is  pro- 
voked by  the  form  of  the  plea.  Whether  the  plea  means  to  traverse 
the  notice  alleged  in  the  declaration,  or  to  justify  the  defendant's 
quitting  the  plaintiff's  service  without  notice,  is  altogether  uncertain. 
[Williams,  J. — In  that  case  you  might  have  availed  yourself  of  the 
62d  se<5tion.]  It  may  be  that  the  plea  both  traverses  the  notice  and 
Bets  up  the  justification. 

Jervis,  0.  J. — I  think  justice  will  be  done  by  setting  aside  the 
judgment,  and  leaving  the  parties  to  apply  to  a  judge  at  chambers 
under  s.  52.  I  am  very  much  inclined  to  discharge  the  rule.  But  the 
act  of  parliament  invests  us  with  a  large  discretion  to  do  what  justice 
requires;  and  we  ought,  I  think,  to  endeavour  to  carry  the  intention 
of  the  legislature  into  effect. 

Cresswell,  J. — I  must  own  I  think  the  latter  part  of  this  replica- 
tion looks  very  much  like  a  further  replication.  The  defendant  might 
fairly  assume  that  it  meant  something  further  than  the  mere  joining  of 
issue  upon  the  plea. 

M.  Smith  proposed  to  withdraw  the  latter  part  of  his  replicatioui 
with  liberty  to  apply  to  a  judge  under  s.  52. 

Quatn. — At  all  events,  there  should  have  been  an  affidavit  of  merits 
in  the  usual  form. 

Williams,  J. — We  have  not  decided  that  the  judgment  is  regular. 

Rule  absolute,  without  costs. 


*166]     *SHARMAN  v.  SANDERS  and  Others.    Jan.  25. 

One  who  eontrncts  to  do  work  upon  a  large  scale,  employing  labourers  under  him,  is  not  nn  "arti- 
flcer,  workman,  or  laboarer/'  wiUiin  the  meaning  of  the  truck-act,  1  A  2  W.  4,  e.  37,  though  ba 
superintends  the  work,  and  from  time  to  time  labours  personally  therein. 

This  was  an  action  of  assumpsit  for  the  work  and  labour  of  the 
plaintiflf  as  an  artificer,  workman,  and  labourer,  in  and  about  and  re- 
lating to  the  trades  and  occupations  of  working  and  getting  of  mines 
of  iron  and  ironstone,  and  of  manufacturing  iron,  and  in  and  about  the 
casting,  tipping,  and  unloading  iron  and  ironstone,  from  and  to  divers 
mines  of  ironstone,  and  from  and  to  divers  manufactories  and  works, 
by  him  done  and  performed  for  the  defendants,  and  at  their  request ; 
and  for  the  wages  of  the  plaintiff  due  and  payable  by  the  defendants  to 
the  plaintiiT  for  his  work  and  labour  as  an  artificer,  workman,  and 
labourer,  in  and  about  and  relating  to  the  trades  and  occupations  of 
the  working  and  getting  of  mines  of  ironstone,  and  of  manufacturing 
iron,  and  in  and  about  the  carting,  tipping,  and  unloading  iron  and 
ironstone  from  and  to  divers  mines  of  ironstone,  and  from  and  to  divers 
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iron  manufactories  and  works,  by  him  done  and  performed  as  tbe  hired 
artificer,  labourer,  workman,  and  servant  of  and  for  the  defendants, 
and  upon  their  retainer,  and  at  their  request.    Account  stated. 

Fourth  plea, — that,  before  this  suit,  to  wit,  on,  &c.,  the  defendants 
delivered  to  the  plaintiff,  who  then  accepted  of  them,  divers  goods,  to. 
wit,  of  the  value  of  800^,  in  full  satisfaction  and  discharge  of  the 
causes  of  action  in  the  declaration  mentioned ;  verification. 

Replication, — that  the  plaintifiT,  before  and  at  the  time  of  the  doing, 
and  performing  of  the  work  and  labour  in  the  first  count  mentioned, 
was  an  artificer,  workman,  labourer,  and  person  engaged  and  r^,^/*!^ 
employed  in  the  ^performance  of  certain  work,  employment,  and  ^ 
operation  in  and  about  the  manufactures,  trades,  and  occupations  of 
manufacturing  iron,  and  working  and  getting  mines  of  ironstone,  withia 
the  true  intent  and  meaning  of  the  Act  of  Parliament  passed  in  the 
second  year,  of  the  reign  of  our  late  lord  King  William  the  Fourth, 
intituled,  «  An  Act  to  prohibit  the  payment,  in  certain  trades,  of  wages 
in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm :"  that  the 
said  work  and  labour  was  done  and  performed  by  the  plaintiff  as  such 
artificer,  workman,  labourer,  and  person,  in  the  performance  of  the 
said  work,  employment,  and  operation  in  and  about  the  said  manufac- 
tures, trades,  and  occupations,  for  the  defendants,  who  then  were  the 
employers  of  the  plaintiff,  within  the  true  intent  and  meaning  of  the 
said  act  of  parliament;  and  the  money  in  the  fir^t  count  mentioned, 
and  every  part  thereof,  was  and  is  wages  and  money  contracted  to  be 
paid  by  the  defendants  as  such  employers,  to  the  plaintiff  as  such  arti- 
ficer, workman,  labourer,  and  person,  as  wages,  recompense,  reward, 
and  remuneration  for  his  said  work  and  labour  so  done  arid  performed 
as  aforesaid,  within  the  true  intent  and  meaning  of  the  said  act  of  par- 
liament, and  earned  by  the  plaintiff  by  having  done  and  performed  the 
said  work  and  labour :  that  the  said  work  and  labour  was  done  and 
performed  after  tbe  said  act  of  parliament  commenced  and  took  effect, 
to  wit,  on  the  day  and  year  in  the  declaration  mentioned,  under  and 
by  virtue  of  a  contract  and  employment  made  and  entered  into  after 
the  said  act  of  parliament  commenced  and  took  effect,  to  wit,  on,  &c. ; 
and  the  said  work  and  labour  was  done  and  performed,  and  the  said 
contract  and  employment  was  made  and  entered  into  in  that  part  of 
the  united  kingdom  of  Great  Britain  and  Ireland  called  Great  Britain, 
to  wit,  in  the  county  of  Middlesex ;  and  the  account  in  the  last  count 
mentioned  was  stated  of  and  concerning  the  money  so  due  for  r^c^po 
the  said  work  *and  labour,  and  the  money  found  to  be  due  upon  ^ 
the  said  account  was  the  money  so  due  for  the  said  work  and  labour : 
that  the  said  goods  in  the  fourth  plea  mentioned  were  goods  delivered, 
by  the  defendants  to  the  plaintiff  as  and  by  way  of  payment  of  the 
wages  and  moneys  so  earned  by  him  as  aforesaid,  otherwise  than  in  the. 
current  coin  of  the  realm,  contrary  to  the  form  of  the  statute  in  such 
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ease  made :  that  the  aaid  goods  were  not,  nor  was  any  part  thereof, 
the  current  coin  of  this  realm,  or  notes  or  a  note  of  the  governor  and 
company  of  the  Bank  of  England,  or  notes  or  a  note  of  any  person  or 
persons  carrying  on  the  business  of  a  banker,  and  duly  licensed  to  issue 
a  note  or  notes  in  pursuance  of  the  laws  relating  to  Her  Majesty's 
revenue  of  stamps,  or  drafts  or  a  draft,  or  orders  or  an  order,  for  the 
|Myment  of  money  on  demand,  drawn  upon  any  person  or  persons  ear- 
laying  on  the  business  of  a  banker,  being  duly  licensed  as  aforesaid,  or 
medicine  or  fuel,  or  materials  or  a  material,  or  tools  or  a  tool,  or  im- 
plements or  an  implement,  to  be  by  the  plaintiff  employed  in  his  said 
trade  or  occupation,  or  hay,  corn,  or  other  provender  to  be  consumed 
by  any  horse  or  other  beast  of  burden  employed  by  the  plaintiff  in  his 
said  trade  or  occupation,  or  victuals,  or  victual  dressed  or  prepared 
under  the  roof  of  the  defendants,  or  of  any  employer,  within  the  mean- 
ing of  the  said  statute,  and  there  consumed  by  the  plaintiff;  whereupon 
Itnd  whereby  the  said  delivery  and  acceptance  of  the  said  goods  in  the 
said  fourth  plea  mentioned  was  and  is,  by  force  of  the  said  statute, 
illegal  and  void  ;  verification. 

Rejoinder, — ^that  the  plaintiff  was  not  such  artificer,  workman, 
labourer,  and  person  as  alleged,  and  that  the  said  work  and  labour  was 
not  done  or  performed  by  the  plaintiff  as  such  artificer,  workman, 
labourer,  and  person  as  alleged,  and  that  the  defendants  were  not  such 
^.^^^  employers  of  the  plaintiff  as  alleged;  that  the  money  in  the 
^  ^first  count  mentioned  was  not  wages  or  money  contracted  to  be 
paid  by  the  defendants  as  such  employers  to  the  plaintiff  as  such  arti- 
ficer, workman,  labourer,  and  person  as  aforesaid,  as  wages,  recom- 
pense, reward,  or  remuneration  for  such  work  and  labour  as  alleged, 
in  manner  and  form  as  in  the  replication  alleged,  &c. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  Middlesex, 
in  Trinity  Term  last.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  defendants,  who  carried  on  certain  iron-works  in  Derby- 
shire, employed  the  plaintiff  to  load  and  unload  and  burn  iron-stone 
for  them  at  a  certain  price  per  ton,  payable  at  the  end  of  each  month, 
the  defendants  finding  carts  and  horses.  The  plaintiff  employed  men 
under  him  to  do  the  work,  paying  them  weekly.  The  plaintiff  from 
time  to  time  personally  assisted  in  the  work ;  but  that  he  should  do  so 
was  no  part  of  the  stipulation  between  himself  and  the  defendants. 
The  defendants  had  a  shop  adjoining  their  works,  and  furnished  the 
plaintiff  with  a  book  coniaining  tickets,  which  he  filled  up  for  goods  to 
be  supplied  from  the  shop,  and  gave  to  the  men  employed  by  him,  in 
lieu  of  money, — the  arrangement  being  that  four-fifths  of  their  wages 
should  be  paid  them  in  goods.  These  tickets  were  then  cashed  by  the 
defendants.  The  plaintiff  himself  had  goods  from  the  shop  to  the 
amount  of  about  86/. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  the  defendants 
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were  precluded  by  the  truck  act,  1  ft  2  W.  4,  c.  87,  from  setting  up 
the  delivery  of  goods  as  alleged  in  their  fourth  plea,  against  his  claim 
for  wages. 

For  the  defendants,  it  was  insisted,  that  the  money  agreed  to  be 
paid  by  them  to  the  plaintiff  was  not  «« wages,"  nor  was  the  plaintiff* 
an  ii  artificer,  workman,  or  labourer,"  within  the  true  meaning  of  the 
act ;  that  the  evidence  did  not  show  that  there  had  been  any  violation 
of  the  act;  and  that,  if  it  did,  the  plaintiff  himself  *was  the  r^^m^ 
offender,  and  could  not  set  up  his  own  wrongful  act :  and  the  ^ 
case  of  Riley  v.  Warden,  2  Exch,  69,t  was  referred  to. 

The  learned  judge  told  the  jury  that  the  plaintiff  was  not  an  arti* 
ficer,  workman,  or  labourer,  within  the  meaning  of  the  statute,  unless 
bis  penanal  9erviee9  formed  an  ingredient  in  the  contract  between  him 
aod  the  defendants ;  so  that  the  latter  would  have  a  right  to  insist  upon 
his  labour,  and  a  right  to  complain  of  the  absence  of  it. 

The  jury  returned  a  rerdict  for  the  defendants ;  saying  that  they 
did  not  consider  the  plaintiff  to  be  an  artificer,  workman,  or  labourer^ 
irithin  the  meaning  of  the  statute. 

Macauleffj  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

B^le$j  Serjt.,  WHlm&re^  and  TFiZ/ea,  showed  cause. — The  plaintiff  is 
not  an  artificer  within  the  meaning  of  the  statute.  The  jury  found 
that  he  was  not  bound  by  his  contract  with  the  defendants  to  give  his 
own  personal  labour,  in  the  shape  of  superintendence  or  otherwise. 
The  plaintiff  relies  upon  the  8d  and  5th  sections.  The  8d  section 
enacts  «« that  the  entire  amount  of  the  wageB  earned  by  or  payable  to 
any  artificer  in  any  of  the  trades  hereinafter  (s.  19)  enumerated,  in 
respect  of  any  labour  by  him  done  in  any  such  trade,  shall  be  actually 
paid  to  such  artificer  in  the  current  coin  of  this  realm,  and  not  other- 
vise  ;  and  every  payment  made  to  any  such  artificer  by  his  employer 
for  or  in  respect  of  any  such  wages,  by  the  delivery  to  him  of  goods, 
or  otherwise  than  in  the  current  coin  aforesaid,  except  as  hereinafter 
mentioned,  shall  be  and  is  hereby  declared  illegal,  null,  and  void."  And 
the  5th  section  enacts,  <<  that,  in  any  action,  suit,  or  other  proceeding 
to  be  hereafter  brought  *or  commenced  by  any  such  artificer  as  r^,^!^^ 
aforesaid,  against  his  employer,  for  the  recovery  of  any  sum  of  ^ 
money  due  to  any  such  artificer  as  the  wages  of  his  labour  in  any  of 
the  trades  hereinafter  enumerated,  the  defendant  shall  not  be  allowed 
to  make  any  set-off,  nor  to  claim  any  reduction  of  the  plaintiff's  de- 
mand, by  reason  or  in  respect  of  any  goods,  wares,  or  merchandise  had 
or  received  by  the  plaintiff  as  or  on  account  of  his  wages,  or  in  reward 
for  his  labonr,  or  by  reason  or  in  respect  of  any  goods,  wares,  or  mer- 
chandise sold,  delivered,  or  supplied  to  such  artificer  at  any  shop  or 
warehouse  kept  by  or  belonging  to  such  employer,  or  in  the  profits  of 
which  such  employer  shall  have  any  share  or  interest."   The  first  qnes* 
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tioQ  is,  whether  the  remanenitioii  to  be  paid  to  the  pkiDtiff  under  tbii 
contract,  was  ^<  wages."  It  is  sobmitted  that  he  was  not,  in  the  ordi- 
nary and  popular  sense,  or  in  the  sense  in  which  the  word  is  used  in 
the  act,  in  the  receipt  of  wages.  The  definition  of  »^  wages"  in  the 
interpretation  clause,  s.  25,  carries  the  ease  no  further :  it  provides, 
*<  that,  within  the  meaning  and  for  the  purpose  of  this  act,  any  money 
or  other  thing  had  or  contracted  to  be  paid,  delivered,  or  given  as  a 
recompense,  reward,  or  remuneration  for  any  labour  done  or  to  be  done, 
whether  within  a  certain  time  or  to  a  certain  amount,  or  for  a  time  or 
an  amount  uncertain,  shall  be  deemed  and  taken  to  be  the  <  wages'  of 
such  labour."  Suppose  any  great  contractor  engaged  for  a  large  sum, 
say  50,0002.  or  100,0002., — to  construct  a  line  of  railway,  could  it  be 
said,  that,  if  he  happened  personally  to  do  labour  to  the  amount  of  40«. 
in  furtherance  of  the  contract,  he  was  a  person  in  receipt  of  u»age$ 
within  the  meaning  of  the  act  ?  Then,  was  the  plaintiflf  an  <<  artificer" 
within  the  definition  of  an  artificer  in  the  statute  ?  The  25th  section 
enacts  <«that,  in  the  meaning  and  for  the  purposes  of  this  act,  all  work- 
men, labourers,  and  other  persons  in  any  manner  engaged  in  the  per- 
^^  -^^  formance  *of  any  work,  employment,  or  operation,  of  what  nature 
"^  soever,  in  or  about  the  several  trades  and  occupations  aforesaid 
(s.  19),  shall  be  deemed  *  artificers ;'  and  that,  within  the  meaning  and 
for  the  purposes  aforesaid,  all  masters,  bailiifs,  foremen,  managers, 
clerks,  and  other  persons  engaged  in  the  hiring,  employment,  or  super* 
intendence  of  the  labour  of  any  such  artificers,  shall  be  and  be  deemed 
to  be  <  employers.' "  Independently,  therefore,  of  authorities,  this 
plaintiff,  who  was  an  employer  of  others,  and  under  no  obligation  him- 
self to  give  his  labour,  clearly  is  not  an  artificer.  But  it  is  impossible 
for  the  court  to  disapprove  of  the  direction  in  this  case,  without  di- 
rectly overturning  the  case  of  Riley  v.  Warden,  2  Exch.  59.t  It  was 
there  held,  that  a  person  who  takes  a  contract  to  execute  a  certain  cut- 
ting on  a  railway  at  a  certain  sum  per  cubic  yard,  and  employs  several 
men  under  him  to  assist  in  doing  the  work,  is  not  a  workman  or  labourer 
within  the  meaning  of  the  truck  act,  although  he  does  a  portion  of  the 
work  himself.  Parke,  B.,  after  referring  to  the  fifth  section,  says :  <^It 
appears  to  me,  that,  upon  the  true  construction  of  this  act,  it  is  to  be 
taken  as  applicable  to  those  persons  only  who  strictly  contract  as  la- 
bourer$j  that  is,  to  such  as  enter  into  a  contract  to  employ  their  personal 
services,  and  to  receive  payment  for  that  service  in  wages.  Is,  then, 
the  plaintifi"  here  a  person  in  that  condition, — a  person  who  has  con- 
tracted to  do  a  work  pereonaUy^  and  to  receive  payment  in  wages  ?  I 
do  not  think  that  he  is  according  to  this  contract  bound  in  the  least  de- 
gree to  do  the  work  personally.  The  reward  which  he  is  to  receive  is 
not  to  be  paid  for  his  personal  labour,  but  it  is  the  contract  price  from 
which  he  may  derive  a  profit,  by*  the  assistance  and  labour  of  others. 
It  seems  to  me  that  this  act  was  intended  to  be  applied  to  those  who  en* 
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gage  to  do  a  work  by  their  own  personal  labour,  and  that  the  object  of 
it  is,  to  protect  sach  men  as  *earn  their  bread  by  the  sweat  of  r^^i^Q 
their  brow,  and  who  are  for  the  most  part  an  unprovided  (a)  class,  ^ 
and  that  it  was  not  intended  to  have  any  application  whatever  to  per- 
sons who  take  work  upon  a  great  scale."     Alderson,  B.,  says :  <<  The 
plaintiff  has  entered  into  a  contract  with  the  defendants  to  do  a  certain 
work,  at  a  certain  sum  of  money  per  cubic  yard.     He  works  in  company 
with  others,  whom  he  engages  for  certain  wages.     The  defendants  have 
in  part  paid  the  plaintiff  in  articles  of  food,  &c.,  which  the  plaintiff  has 
paid  to  his  own  workmen  as  money.     The  plaintiff  eannoty  as  it  appears 
to  nUy  say  that  he  has  violated  the  act.     As  far  as  regards  himself,  it  is 
to  be  taken  as  a  payment  in  money.*'     And  Rolfe,  B.,  says:  <<  This  act 
was  intended  to  protect  persons  who  earn  their  bread  by  their  daily  la- 
bour, from  receiving  goods  as  a  payment  for  their  wages  instead  of  money. 
It  would  be  difficult  to  know  where  to  draw  the  line,  if  we  were  to  hold 
that  the  plaintiff  falls  within  the  meaning  of  the  act;  for,  it  would  be 
difficult  to  say  that  it  did  not  apply  in  a  case  where  a  party  had  under- 
taken a  contract  to  complete  twenty  miles  of  railway.     The  19th  section 
seems  to  me  to  have  reference  to  workmen  and  labourers  who  earn  wages 
by  their  own  personal  labour,  and  not  to  those  who,  although  they  join 
in  the  work,  derive  a  profit  from  the  exertions  of  others.*'     That  ease 
was  recognised  in  Wearer,  app.,  Floyd,  resp.,  21  Law  Journ.  N,  S.,  Q. 
fi.  151,  which  was  distinguished  from  it,  on  the  ground  that  the  respon- 
dent there  was  by  the  contract  to  be  paid  for  his  own  personal  labour, 
— the  statement  in  the  case  being,  that  ('the  plaintiff  was  not  by  the 
terms  of  his  agreement  bound  to  work  any  stated  number  of  hours,  or 
to  do  any  fixed  amount  of  work,  and  he  was  at  liberty  to  employ  men 
to  assist  him  if  he  thought  proper  to  do  so,  and  accordingly  he  did  em- 
ploy ^during  four  months  of  his  service  one  man,  and  during  one  r^-tnA 
month  two  men,  who  were  paid  their  wages  by  the  plaintiff  in  a  ^ 
similar  manner,  that  is  to  say,  by  orders  on  the  shop  put  in  by  the  de- 
fendant in  the  plaintiffs  name."     Assuming  that  the  plaintiff  here  was 
an  artificer  within  the  meaning  of  the  act,  he  was  also  the  employer  of 
the  men  under  him,'  and  he  is  the  person  who  has  actually  dbne  thjei  ille- 
gal act  of  which  he  complains. 

Maeauley  and  Bittleston,  in  support  of  the  rule. — The  question  was 
not  properly  submitted  to  the  jury.  The  learned  judge  told  them,  that 
if  it  were  an  ingredient  in  the  contract  that  the  plaintiff  was  to  give 
his  own  personal  services,  the  case  was  within  the  statute ;  otherwise  not. 
He  ought  to  have  told  them,  that,  if  it  was  consistent  with  the  contract 
that  the  plaintiff  should  use  his  own  personal  labour,  and  if  he  did  so^. 
he  was  an  artificer  within  the  meaning  of  the  statute,  and  consequently 
entitled  to  a  verdict.     It  was  not  necessary  that  there  should  be  an  ex- 

(ii)  Quart,  improrident?    Tho  ezpretaion  in  the  reposfc  in.  tlM  Law  Joarnftl,  Vol.  18,.N..S.| 
Exeb.  124,  is  **  anproteeted." 

VOL.  XIIL — 16  K  a 
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press  contract  for  personal  serTice,  before  the  work  was  done.  [Maule, 
J. — If  doing  a  part  of  the  labour  himself  entitles  the  plaintiff  to  the 
protection  of  the  statute,  it  is  because  he  is  an  artificer  within  the  defi- 
nition given  in  s.  25.]  Where  a  man  contracts  for  the  performance  of 
labour  by  himself  or  by  persons  employed  under  his  superintendence 
and  inspection,  he  is  an  artifieerj  and  the  recompense  to  be  paid  for  such 
labour,  whether  computed  by  time  or  by  quantity,  is  wagei^  within  the 
meaning  of  the  act.  [Maule,  J. — Even  where  the  man  is  not  bound 
to  do  any  of  the  work  himself?]  Yes.  The  words  of  the  25th  section 
are  perfectly  general.  [Williams,  J. — How  is  that  consistent  with  Ri- 
ley V.  Warden  ?]  Riley  v.  Warden  is  clearly  distinguishable :  it  was 
not  the  case  of  a  mere  contract  for  labour,  but  for  the  production  of  a 
result, — ^like  a  contract  for  making  a  canal  or  a  railway,  or  for  building 
^^-^^  *a  house.  This,  on  the  contrary,  is  rather  like  the  ordinary  con- 
^  tract  which  a  weaver  enters  into,  to  make  a  given  quantity  of 
materials  into  stockings  or  gloves.  [Jervis,  C.  J. — There,  the  wea- 
ver, if  he  made  the  stockings  or  gloves  himself,  would  be  an  artificer  to 
all  intents  and  purposes.]  It  can  be  no  objection  that  the  plaintiff 
stood  in  the  double  capacity  of  employed  and  employer:  that  was  the 
case  in  Weaver,  app.,  Floyd,  resp.,  which  is  much  more  applicable  than 
Riley  v.  Warden.  In  the  judgment  in  the  latter  case  no  reference  is 
made  to  the  interpretation  clause,  upon  which  the  main  reliance  is  placed 
here.  If  the  act  can  be  defeated  by  a  contrivance  of  this  sort,  the  very 
salutary  and  humane  intentions  of  the  legislature  would  be  in  danger 
of  being  altogether  frustrated. 

Jervis,  C.  J. — The  difficulty  which  the  learned  counsel  for  the  plain- 
tiff have  had  to  struggle  with,  arises  from  the  case  of  Riley  v.  Warden. 
Though  there  may  be  some  distinction  between  that  case  and  the  present, 
inasmuch  as  there  materials  may  have  been  supplied,  whereas  this  is  a 
pure  contract  for  labour,  and  nothing  else,  stilKthe  principle  which  the 
Court  of  Exchequer  there  lay  down  must  govern  this  case.  To  be  an 
<(  artificer"  within  the  meaning  of  the  statute,  the  party  must  be  per- 
sonally engaged  in  the  performance  of  labour  for  which  he  is  to  receive 
wages,  and  that  must  have  reference  to  the  original  contract.  My  bro- 
ther Talfourd  left  the  case  to  the  jury  precisely  as  it  was  put  by  my 
Brother  Coleridge  in  Riley  v.  Warden.  We  are  bGFund  by  the  authority 
of  that  case,  even  if  we  were  disposed  to  question  the  propriety  of 
the  decision,  which  I  for  one  am  not.  I  think  this  rule  must  be  dis- 
charged. 

Maule,  J. — I  am  of  the  same  opinion.  I  am  not  disposed  to  ques- 
«i7ri  ^'^^  ^^^  decision  of  the  Court  of  ^Exchequer  in  the  case  of  Riley 
-'  9.  Warden.  Whether  some  of  the  expressions  there  used  may 
not  be  open  to  criticism,  I  will  not  say :  the  substance  of  the  decision 
is  clearly  right,  viz.  that  the  intention  of  the  1  &  2  W.  4,  c.  37,  was  to 
afford  protection  to  a  class  of  persons  not  very  able  to  protect  them 
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selves.  The  law  does  not  often  interfere  to  prevent  persons  who  have 
attained  their  majority  from  contracting  in  any  way  they  think  proper. 
Generally  speaking,  the  rnle  is,  that  people  may  contract  as  they  please, 
to  be  paid  at  once  or  at  a  fatare  day,  in  cash  or  by  goods.  That  is  the 
general  law  of  the  land.  But  occasionally  there  occur  in  the  course  of 
experience  cases  in  which  it  is  found  desirable  to  depart  from  that  gene- 
ral principle,-^case8  of  particular  inconvenience  in  particular  trades  or 
employments,  and  with  reference  to  particular  classes:  for  instance,  in 
the  case  of  seamen,  whose  contracts  are  the  subject  of  special  legislative 
provisions, — the  law  considering  that  particular  class  of  men  to  be  in  a 
Btate  of  perpetual  pupilage.  The  statute  in  question  does  not  say  that 
the  restriction  it  imposes  shall  apply  to  all  trades  or  employments;  but 
it  has  been  found  that,  in  respect  of  some  trades,  the  leaving  the  parties 
the  unfettered  right  to  contract  in  respect  of  labour  in  such  way  as  they 
may  choose,  is  replete  with  mischief  and  inconvenience.  The  persons 
the  act  was  meant  to  benefit  are  those  who  hire  themselves  to  labour 
with  their  hands  for  daily  or  weekly  wages.  More  people,  no  doubt, 
are  comprehended  within  it  than  that ;  but  it  is  that  sort  of  people  to 
whom  the  act  was  intended  to  apply.  I  do  not  think  it  was  at  all  de- 
signed for  the  protection  of  persons  taking  contracts  for  labour  to  be 
done  by  others, — ^persons  who  speculate  upon  the  state  of  the  labour 
market.  The  letter  of  the  act  also,  in  my  opinion  falls  short  of  com- 
prehending persons  of  that  description.  I  do  not  think  the  plaintiff 
falls  within  the  definition  of  an  artificer  given  by  the  interpretation 
^clause;  he  not  being  a  workman,  labourer,  or  other  person  en-  r^i^Y 
gaged  in  the  performance  of  any  work,  employment,  or  operation  *- 
contemplated  by  the  statute ;  for,  the  whole  context  shows  it  was  only 
intended  to  apply  to  those  who  are  actually  and  personally  engaged  or 
employed  to  do  the  work.  And,  when  the  procuring  work  to  be  done 
by  the  hands  of  others  comprehends  the  whole  of  what  a  man  contracts 
for,  the  circumstance  of  his  doing  some  portion  of  the  work  himself, 
does  not  bring  him  within  the  statute.  There  must  be  a  contract  by 
which  he  binds  himself  to  do  it.  I  think  that  both  the  letter  and  the 
spirit  of  the  act  of  parliament  are  consistent  with  the  decision  of  the 
Court  of  Exchequer  in  Riley  v.  Warden,  which  has  not  been  successfully 
distinguished  from  the  present  case.  I  therefore  think  that  this  rule 
should  be  discharged. 

Crbsswell,  J. — I  am  entirely  of  the  same  opinion.  The  summing  up 
of  my  Brother  Talfourd  was  strictly  in  harmony  with  the  decision  to 
which  the  Court  of  Exchequer  very  properly  came  in  the  case  of  Riley 
V.  Warden. 

Williams,  J.,  concurred.  Rule  discharged. 
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A  demand  of  rent  acerning  sobseqaentlj  to  the  ezpintion  of  a  notieo  to  quit,  U  not  neocuari^y 
a  woiver  of  the  notice :  it  it  a  qoestion  of  intention,  whieh  mntt  be  left  to  the  jury. 

This  was  an  action  of  ejectment  tried  before  Jervis,  C.  J.,  at  the 
sittings  at  Westminster  after  last  term.  It  appeared  that,  rent  being 
in  arrear  for  the  premises,  the  defendant  had  received  a  notice  to  quit, 
which  expired  at  Lady  Day,  1851,  bat  that  he  had  held  over  down  to 
the  time  of  the  trial.  The  question  between  the  parties  was,  whether 
that  notice  had  been  waived.  The  evidence  showed,  that,  when  the 
notice  to  quit  was  served  upon  the  defendant,  he  observed  to  the  plain- 
tiff's son,  « If  I  pay  the  rent,  I  suppose  I  will  be  all  right,"  to  which 
the  latter  assented ;  that  the  plaintiff  had,  as  well  before  as  after  the 
expiration  of  the  notice,  demanded  «rent "  from  the  defendant,  and  had 
brought  an  action  of  debt  for  it,  the  proceedings  in  which  were  put  in ; 
but  that  no  rent  had  been  paid  in  respect  of  the  occupation  of  the  pre- 
mises subsequently  to  the  expiration  of  the  notice. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  demand  of 
rent  accruing  since  the  expiration  of  the  notice  to  quit,  operated  as  a 
waiver  of  the  notice,  and  created  a  new  tenancy. 

The  lord  chief  justice  told  the  jury  that  the  payment  and  acceptance 
of  rent  accruing  due  eubaequentli/  to  the  expiration  of  the  notice  to 
quit,  would  be  a  waiver  of  the  notice,  and  create  a  new  contract  of 
tenancy ;  but  that  the  payment  and  acceptance  of  rent  in  respect  of 
the  occupation  of  the  premises  prior  to  that  time,  or  the  mere  demand 
of  rent,  would  not  necessarily  have  that  effect.  And  he  left  it  to  them 
to  say  whether,  upon  the  whole  evidence,  they  thought  a  new  tenancy 
Jiad  been  created  between  the  parties. 
*17Q1       *The  jury  returned  a  verdict  for  the  plaintiff. 

-^  Edwards  now  moved  for  a  new  trial,  on  the  ground  of  misdi- 
rection. The  demand  of  rent  accruing  after  the  expiration  of  the  notice 
to  quit,  clearly  operated  a  waiver  of  it,  and  created  anew  the  relation 
of  landlord  and  tenant  between  the  parties.  [Maule,  J. — Is  it  a  ques- 
tion of  law,  or  of  fact  ?]  Of  law,  it  is  submitted.  In  6reen*s  Case, 
Cro.  Eliz.  3,  it  was  held,  that,  if  the  lessor  receive  rent  arrear  by  any 
act  affirming  the  lessee's  possession,  it  bars  his  right  of  re-entry  for 
non-payment  on  the  day  it  was  due.  [Jervis,  G.  J. — That  was  a  case 
of  forfeiture.  Maule,  J. — You  say  a  demand  of  rent  is  like  putting 
in  a  distress?]  Precisely  so.  [Jervis,  G.  J. — ^You  cannot  have  a 
distress  unless  there  is  a  tenancy,  and  at  a  rent  certain.]  In  Goodright 
d.  Charter  t^.  Cordwent,  6  T.  R.  219,  it  was  held,  that,  if  a  landlord 
receive  rent  due  after  the  expiration  of  a  notice  to  quit,  it  is  a  waiver 
of  that  notice.  Lord  Kenyon  says :  <<  If  the  defendant  had  paid,  and 
the  lessor  of  the  plaintiff  had  received  the  money  as  a  satisfaction  for 
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the  iDJarj  done  by  the  defendant  in  continuing  on  the  plaintiff's  land 
as  a  trespasser,  then  the  plaintiff  might  have  recovered  in  ejectment. 
But,  if  it  were  paid  eo  nomine  as  rent,  and  received  as  such,  and  the 
jury  have  found  that  it  was  so,  I  cannot  assent  to  the  doctrine  laid 
down  in  the  cases  cited,  that  the  receipt  of  rent  accruing  after  the  expi- 
ration of  the  notice  to  quit  is  not  a  waiver  of  it ;  for,  according  to  that 
doctrine,  the  same  person  might  stand  in  the  relation  of  tenant  and 
trespasser  to  his  landlord  at  the  same  time."  If  payment  of  rent  is  an 
admission  of  a  tenancy,  why  should  not  a  demand  be  ?  [Jervis,  C.  J. 
— There  are  two  parties  assenting  to  a  payment.]  In  Doe  d.  Nash  v. 
Birch^  1  M.  &  W.  402,t  the  Court  of  Exchequer  inclined  to  think  that 
a  demand  of  rent  which  became  due  subsequently  to  a  forfeiture,  r«^  q/v 
amounted  to  a  *waiver  of  the  forfeiture.  [Maule,  J. — There  ^ 
is  this  difference  between  a  determination  of  a  tenancy  by  a  notice  to 
quit,  and  a  forfeiture ;  in  the  former  case,  the  tenancy  is  put  an  end  to 
by  the  agreement  of  the  parties, — which  determination  of  the  tenancy 
cannot  be  waived  without  the  assent  of  both :  but,  in  the  case  of  a  for- 
feiture, the  lease  is  voidable  only  at  the  election  of  the  lessor :  in  the 
one  case  the  estate  continues,  though  voidable;  in  the  other,  the 
tenancy  is  at  an  end.]  Suppose  here  the  landlord  had  distrained, 
would  not  that  be  evidence  of  a  new  or  continuing  tenancy  ?  [Jervis, 
C.  J. — Not  necessarily.  A  distress  not  acquiesced  in,  would  not  be 
evidence  of  a  tenancy.  If  the  tenant  replevies,  he  repudiates  the 
tenancy.  The  old  tenancy  was  put  an  end  to  by  the  notice  to  quit. 
To  make  out  a  defence  to  the  action,  the  defendant  was  bound  to  show 
a  new  contract.  Payment  and  acceptance  of  rent  accruing  subsequently 
to  the  expiration  of  the  notice,  or  a  distress  acquiesced  in  (which 
amounts  to  payment),  would  be  evidence  of  such  new  contract.  But, 
how  can  a  demand  and  non-payment  amount  to  any  evidence  of  a  new 
contract  ?]  A  demand  and  a  promise  to  pay  would  clearly  be  evidence 
of  a  new  tenancy,  and  would  justify  the  landlord  in  distraining. 

JsRVis,  C.  J. — I  think  there  ought  to  be  no  rule  in  this  case.  I  told 
the  jury,  that,  if  there  had  been  a  payment  on  account  of  rent  accru- 
ing since  the  expiration  of  the  notice  to  quit,  the  defendant  would  be 
entitled  to  a  verdict ;  but  that  a  mere  demand  of  rent  was  not  enough : 
and  I  left  it  to  them  to  say,  whether,  under  all  the  circumstances,  there 
had  been  a  waiver  of  the  notice.  They  found  that  there  had  not.  The 
conversation  which  took  place  between  the  defendant  and  the  son  of 
the  plaintiff  at  the  time  the  notice  was  served,  sufficiently  showed  ^^^  ^^ 
the  ^intention  of  the  parties.  I  think  the  jury  were  quite  right  *- 
in  the  conclusion  they  came  to. 

Maulb,  J. — I  am  entirely  of  the  same  opinion.  The  cases  show, 
that,  where  rent  accruing  due  subsequently  to  the  expiration  of  a  notice 
to  quit,  is  paid  by  the  tenant,  and  accepted  by  the  landlord,  that  is  an 
act  of  the  parties  which  evidences  an  intention  that  the  tenancy  should 
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be  considered  as  still  sabeisting.  So,  if  there  be  a  distress,  the  dis- 
trainor aflSrms  by  a  solemn  act  that  a  tenancy  subsists ;  and  it  is  not 
competent  to  him  aftei^wards  to  deny  it.  Here,  when  the  tenant  re- 
ceived the  notice  to  quit,  the  tenant  says,  *«  I  suppose  it  will  be  all 
right,  if  I  pay  the  rent  ;*'  and  the  person  who  served  the  notice  an- 
swered that  it  would  be  all  right, — probably  meaning,  that,  if  the  rent 
were  duly  paid,  the  notice  to  quit  would  not  be  insisted  on.  After  the 
expiration  of  the  notice,  and  after  further  rent  had  become  due,  rent 
was  demanded,  but  not  paid.  I  think  the  case  was  correctly  left  to  the 
jury,  and  that  they  properly  found  that  there  was  no  intention  to 
waive  the  notice,  or  to  create  a  new  tenancy.  To  say  that  the  evidence 
was  conclusive,  would  probably  be  going  too  far :  it  must  be  left  to  the 
jury. 

Gresswell,  J. — It  was  altogether  a  question  for  the  jury,  and  pro- 
perly left  to  them. 

Williams,  J. — I  am  of  the  same  opinion.  A  distress  is  an  act 
which  cannot  be  qualified.  Here,  the  question  was  one  of  intention 
only,  and  therefore  it  was  clearly  right  to  leave  it  to  the  jury. 

Rule  refused. 

Kotioe  to  qait  at  the  end  of  a  certain  jear  ia  implied  a  renewal  of  Che  leaae  :"    Boggs  v. 

sot  waired  bj  the  landlord'i  permitting  the  Blaclc,  1  Binn.  333.     The  vnqaalifled  accept- 

tenant  to  remain  in  posseBsion  aa  entire  year  ance  of  rent,  after  the  expiration  of  a  notica 

after  the  expiration  of  the  notioe.    **  It  was  not  to  qnit»  ia  a  waiver  of  the  notiee :  Prindla  «. 

found/'  lay  the  Coort,  "  that  the  landlord  ao-  Anderaon,  10  Wendell,  891,  8.  C,  23  Wendell, 

eepted  rent  which  accrued  after  that  time;  or  <)16.    See  Stedman  v.  M'lotosh,  5  IredeU,  671| 

did  any  other  act  whioh  directly  or  Indirectly  Baboock  e.  Albee,  18  Metcalfe,  273. 


*182]    *PEACHEY  v.  ROWLAND  and  EVANS.     Jan.  18. 

If  one  employs  another  to  do  an  act  which  may  be  done  in  a  lawful  manner,  and  the  latter  in  do- 
ing  it  unnecefsarily  eommita  a  pubHo  nuisanoe,  whereby  injury  reralta  to  a  third  person,  the 
employer  is  not  responsible. 

A.  employed  B.  to  construct  a  drain  in  a  public  highway ;  B.  employed  C.  to  fill  in  the  earth  over 
the  briclc-work,  and  to  carry  away  the  surplus ;  C,  in  performing  his  work,  left  the  earth  raised 
BO  much  above  the  leyel  of  the  road,  that  D.,  driring  by  in  the  dark,  was  thereby  vpse^  and 
sustained  injury : — Held,  that  A.  was  not  responsible  for  the  negligence  of  C. 

Case.  The  declaration  stated  that  the  defendants  carelessly,  negli- 
gently, and  improperly  suffered  and  permitted  certain  earth  and  soil 
which  had  been  put  and  placed  by  them  upon  a  common  and  public 
highway  for  carts  and  carriages,  in  a  heap,  and  raised  above  the  level 
of  the  surface  of  the  said  highway,  to  be  and  remain  upon  the  same  in 
such  heap,  and  so  raised  above  the  said  level  of  the  same,  during  the 
night,  without  any  light  or  signal  at  or  near  such  earth  and  soil,  to 
cause  the  same  to  be  seen  by  persons  driving  in  and  along  the  said 
highway,  and  without  taking  or  using  any  reasonable  or  proper  means 
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or  precmationa  to  prevent  the  said  laBt-mentioned  persons  from  being 
injured  bj  the  same  i  and  that,  bj  means  of  the  premises,  the  plaintiff, 
whilst  he  was  driving,  in  the  night-time,  a  certain  horse  and  carriage 
of  the  plaintiff  along  the  said  highway,  with  himself  and  his  wife  therein, 
ran  against  the  said  earth  and  soil,  and  upset  the  said  carriage,  and 
broke  the  same,  and  injured  and  lamed  the  said  horse,  and  broke  the 
harness  thereof,  and  also  broke  one  of  his,  the  plaintiff's,  toes,  and 
tore,  dirtedy  and  destroyed  the  wearing  apparel  of  himself  and  his  said 
wife :  and  that  the  plaintiff  had  in  consequence  incurred  expense  of  hia 
moneys  in  endeavouring  to  be  cured  of  the  injury  aforesaid,  and  been 
prevented  from  attending  to  his  necessary  affairs  and  business. 

The  defendants  pleaded  not  gnilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervis,  G.  J.,  at  the  sittings  at  West- 
minster after  the  last  term.  It  appeared,  that  *the  defendants  r^-iao 
had  built  some  houses  abutting  on  the  turnpike-road  from  Wal-  ^ 
ham  Green  to  London;  that  they  contracted  with  two  persons  named 
Scott  and  Bedkin  to  construct  a  drain,  in  connexion  with  the  houses, 
in  the  road ;  that  Scott  and  Bedkin  employed  one  Ansell  to  excavate 
and  fill  in  as  the  brick-work  was  done,  at  so  much  per  foot,  and  to  carry 
away  the  surplus  earth,  in  doing  which,  as  well  as  in  bringing  the  bricks 
and  other  materials  for  the  drain,  the  defendants'  carts  were  to  be  em- 
ployed, if  required  by  Ansell ;  that  Ansell  negligently  performed  the 
work,  by  placing  the  earth  over  the  drain  so  much  above  the  level  of 
the  road,  and  leaving  it  unguarded,  that  the  plaintiff,  who  was  driving 
along  the  road,  on  the  night  of  the  8th  of  August  last,  was  in  conse- 
quence upset,  and  sustained  the  injuries  described  in  the  declaration. 

The  defendant  Evans,  who  was  called  as  a  witness,  admitted  that  he 
was  upon  the  spot  four  or  five  days  before  the  accident  took  place,  and 
saw  the  improper  manner  in  which  Ansell  was  doing  the  work,  but  said 
that  neither  he  nor  his  partner  had  any  control  over  him. 

The  Lord  Chief  Justice,  upon  the  authority  of  Knight  v.  Fox,  5 
Exch.  721,t  and  Overton  v.  Freeman,  11  G.  B.  867  (E.  C.  L.  B.  vol. 
73),  directed  the  jury  to  find  for  the  defendants. 

Piggott  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.—- 
The  true  rule  upon  this  subject  is  that  laid  down  in  Burgess  v.  Gray,  1 
C.  B.  578  (E.  C.  L.  B.  vol.  50).  There,  B.,  the  owner  and  occupier 
of  premises  adjoining  the  highway,  employed  C.  to  make  a  drain  there- 
from to  communioate  with  the  common  sewer :  in  the  performance  of 
this  work,  the  workmen  employed  by  G.  placed  gravel  on  the  highway ; 
in  consequence  of  which  A.,  in  driving  along  the  road,  sustained  per* 
sonal  injury:  before  *the  accident,  the  dangerous  position  of  r^^o^ 
the  heap  was  pointed  out  to  B.,  who  promised  to  remove  it :  C.  ^ 
had  the  sole  management  of  the  work,  and  employed  and  paid  D.  to 
cart  away  part  of  the  rubbish,  at  a  certain  price  per  load,  and  had 
charged  B.  in  his  bill  with  tho  sum  so  paid :  and  B.  was  held  liable  to 
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A.  in  case.  Tindal,  0.  J.,  says  there  was  evidence  that  the  defendant 
was  exercising  a  dominion  over  the  work,  and  that  the  soil  was  placed 
upon  the  road  with  his  consent,  if  not  bjr  his  express  direction.  [Mauls, 
J  — Does  not  Overton  v.  Freeman  govern  this  case  ?]  It  is  submitted 
that  it  does  not.  [Jbrvis,  C.  J. — Where  is  the  distinction  ?]  The 
law  there  laid  down  is  not  disputed;  but  the  facts  distinguish  it. 
There,  the  defendants  contracted  with  the  parish  officers  to  pave  a 
certain  district,  and  entered  into  a  sub-contract  with  one  Warren,  under 
which  the  latter  was  to  lay  down  the  paving  of  a  street,  the  materials 
being  supplied  by  the  defendants,  and  brought  to  the  spot  in  their 
carts.  Preparatory  to  the  paving,  the  stones  were  laid,  by  labourers 
employed  by  Warren,  on  the  pathway,  and  there  left  unguarded  at 
night,  in  such  a  manner  as  to  obstruct  the  same,  and  the  plaintiff  fell 
over  them,  and  broke  his  leg:  and  it  was  held  that  Warren,  and  not 
the  defendants,  was  responsible  for  this  negligence.  Upon  the  evidence 
given  in  the  present  case,  it  is  impossible  to  say  that  Ansell,  whose 
negligence  caused  the  injury,  was  not  the  servant  of  the  defendants. 
The  defendants*  carts  were  to  be  employed  in  carrying  away  the  earth ; 
and  Evans  admitted  that  he  was  on  the  spot,  and  saw  the  objectionable 
way  in  which  Ansell  was  doing  the  work.  Can  it  be  said, — as  is  put 
by  Tindal,  C.  J.,  in  Burgess  v.  Gray, — that  the  defendants  had  parted 
with  all  control  over  the  work  ?  [Maule,  J. — ^The  contractor  employs 
%  sub-contractor  to  do  a  certain  thing, — to  do  it  in  a  proper  manner. 
I  do  not  say  there  might  not  be  such  a  thing  as  a  contractor  employing 
^^^_  another  to  do  that  which  would  *be  a  public  nuisance.  There 
-^  is  no  pretence  here  for  saying  that  the  defendants  were  the 
persons  who  committed  the  nuisance.  Can  you  show  that  they  ordered 
the  thing  complained  of  to  be  done  ?]  The  question  is,  whether  they, 
by  themselves  or  their  servants,  wrongfully  permitted  the  soil  to  remain 
on  the  road.  [Maule,  J. — ^If  the  thing  complained  of, — that  is,  the 
work  which  the  defendants  procured  to  be  done, — could  not  be  done 
otherwise  than  in  an  unlawful  manner,  no  doubt  they  would  be  respon- 
sible for  the  consequences.  But,  unless  you  can  show  that  the  work 
was  so  done  that  the  defendants  might  have  been  indicted  for  obstruct- 
ing a  public  highway,  they  are  not  liable  in  this  action.  I  am  satisfied 
that  the  decision  in  Overton  v.  Freeman  was  right,  though  I  was  after- 
wards less  satisfied  with  the  reasons  which  I  gave.]  It  is  impossible 
to  distinguish  this  case  from  Burgess  v.  Gray.  [Jbrvis,  C.  J. — There 
the  nuisance  was  pointed  out  to  the  defendant,  and  he  promised  to  re- 
move it ;  and  that  is  a  circumstance  which  is  much  relied  on  by  the 
Lord  Chief  Justice.]  In  Bandleson  v.  Murray,  8  Ad,  &  E.  109  (B. 
C.  L.  B.  vol.  85),  8  N.  &  P.  289  (E.  C.  L.  B.  vol.  86),  a  warehouse- 
aian  at  Liverpool  employed  a  master  porter  to  remove  a  barrel  from 
iEiis  warehouse :  the  master  porter  employed  his  own  men  and  tackle ; 
and,  through  the  negligence  of  the  men,  the  tackle  failed,  and  the  bar- 
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rel  fell  and  injured  the  plaintiff :  and  it  was  held  that  the  warehouse- 
man was  liable  in  case  for  the  injury. 

Haule,  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case,  and  that  it  would  be  extremely  inconvenient  if  the  case  could  be 
successfully  distinguished  from  Overton  v.  Freeman,  which  proceeded 
mainly  upon  the  decision  of  the  Court  of  Exchequer  in  Knight  v.  Fox. 
The  true  result  of  the  evidence  here  was,  that  the  defendants  had 
nothing  whatever  to  do  with  the  wrongful  act  complained  of.  They 
employed  somebody  to  do  ^something,  which  might  be  done  r^-to/t 
either  in  a  proper  or  an  improper  manner ;  and  he  did  it  in  a  ^ 
negligent  and  improper  manner,  and  injury  resulted  to  the  plaintiff. 
That  is  the  substance  of  the  evidence.  The  question  is,  whether  the 
evidence  fairly  justified  a  verdict  for  the  defendants.  We  have  no  right 
to  look  with  extreme  scrupulosity  in  cases  of  this  sort,  to  see  if  there 
is  not  some  grain  of  evidence  the  other  way.  If  the  whole  evidence 
taken  together  is  not  such  as  to  warrant  a  jury  in  finding  for  the  plsin- 
tifi^  practically  speaking  there  is  no  evidence.  I  am  of  opinion,  that, 
if  the  jury  had  upon  this  evidence  found  that  the  defendants  did  the 
wrong  complained  of,  their  verdict  would  have  been  set  aside  as  not 
being  warranted  by  the  evidence.  There  was,  in  truth,  no  evidence  for 
the  practical  purpose  in  hand.  Knight  v.  Fox  was  decided  subse- 
quently  to  the  case  of  Randleson  v.  Murray,  which  was  there  cited, 
and  which  differs  in  many  respects  from  this  case.  Randleson  v.  Mur- 
ray was  not  the  case  of  a  public  wrong :  but  some  one  caused  a  board 
to  fall  upon  the  plaintiff;  it  did  not  appear  that  the  place  where  the 
accident  happened  was  a  public  way ;  and  Lord  Denman  said  there 
was  evidence  to  go  to  the  jury,  whether  the  persons  who  caused  the 
mischief  were  the  servants  of  the  defendant,  employed  by  him  to  do 
the  work  in  the  particular  way  they  did.  No  doubt,  a  man  may  main- 
tain an  action  for  an  injury  negligently  occasioned  to  him  in  a  place 
where  he  lawfully  was  at  the  time,  and  in  some  instances,  and  under 
some  circumstances, — ^as  in  the  much-contested  cases  of  the  dog-spears 
and  the  Bpring-gun,(a)— in  a  place  where  he  was  trespassing.  There 
is  no  pretence  here  for  saying  that  the  defendants  employed  Russell  to 
do  the  work  in  question  in  the  particular  manner  in  which  he  r^io^ 
did  it.  There  is  no  identity  *of  facts,  and  no  analogy  between  ^ 
the  case  of  Randleson  v*  Murray  and  the  present.  The  rule  is  very 
Tell  stated  by  Rolfe,  B.,  in  Reedie  v.  The  London  and  North-Western 
Railway  Company,  4  Exch.  244.f  There,  a  company  empowered  by 
act  of  parliament  to  construct  a  railway,  contracted  under  seal  with 
certain  persons  to  make  a  portion  of  the  line,  and  by  the  contract  re- 
served to  themselves  the  power  of  dismissing  any  of  the  contractors* 
workmen  for  incompetence:  the  workmen,  in  constructing  a  bridge  over 

(m)  lloci  «.  Wilka,  S  B.  A  Aid.  S04  (B.  C.  L.  R.  toL  5),  And  Bird  v,  Holbrook,  4  Bingb.  628  (B. 
C.  L.  &.  ToL  13,  U),  1 IL  a  P.  607.    Anda—  BwrnM  «.  Wftrd,  9  C.  B.  892  (B.  C.  L.  B.  toL  67.) 
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ft  Iiighway,  negligently  caused  the  death  of  a  person  passing  beneath 
along  the  highway,  by  allowing  a  stone  to  fall  upon  him :  and  it  waa 
held,  in  an  action  against  the  company,  by  the  administratrix  of  the 
deceased,  that  they  were  not  liable ;  and  that,  in  each  case,  the  terms 
of  the  contract  in  question  did  not  make  any  difference.  And  Rolfe, 
B.,  in  ginng  judgment,  says :  «  The  liability  of  any  one  other  than  the 
party  actually  guilty  of  any  wrongful  act,  proceeds  on  the  maxim, 
<Qui  facit  per  alinm,  facit  per  se/  The  party  employing  has  the 
selection  of  the  party  employed,  and  it  is  reasonable  that  he  who  has 
made  choice  of  an  unskilful  or  careless  person  to  execute  his  orders, 
should  be  responsible  for  any  injury  resulting  from  the  want  of  skill  or 
care  of  the  person  employed ;  but  neither  the  principle  of  the  rule,  nor 
the  rule  itself,  can  apply  to  a  case  where  the  party  sought  to  be  charged 
does  not  stand  in  the  character  of  employer  to  the  party  by  whose 
negligent  act  the  injury  has  been  occasioned."  For  these  reasons,  I 
am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 

The  rest  of  the  court  concurring.  Rule  refused. 

Under  a  eontmet  B.  wm  to  run  A.'i  mfll  for  eomfMnj  to  A.  to  tnntport  eonl,  A.  ftimUli- 

one  jemr,  and  manvfaotare  A.'i  cotton  at  a  oer-  ing  liorfM  and  men.    Held,  that  the  eonpany 

tain  price.    B.  and  not  A.  was  held  liable  for  were  not  ret  pone  ible  for  the  negligence  of  thoee 

damage  resnlting  from  negligence  in  running  managing  fuch  boats,  in  mnning  againat  the 

the  mill :  Ftske  v.  The  Framingham  Maonf.  Co.,  boat  of  a  third  person :  Blattonberger  e.  8ch«jl- 

U  Pick.  491.    BoaU  were  furnished  bj  a  canal  kiU  Co.,  3  Miles,  309. 


♦188]  ♦MARKER,  Clerk,  v.  KENRICK.^  Jan.  20. 

Case  in  the  nature  of  waste  will  lie  against  a  lessee  of  a  mine,  far  an  injury  to  the  reTersioa,  by 
the  removal  of  a  barrier  or  boundary  between  it  and  an  adjoining  mine,  althoa^  the  ael 
complained  of  might  also  be  the  subject  of  an  action  for  a  breach  of  an  express  coronant. 

This  was  an  action  upon  the  case  in  the  nature  of  waste.  The  de- 
claration stated,  that,  before  and  at  the  times  of  the  committing  of  the 
grievances  thereinafter  mentioned,  the  defendant  was  tenant  to  the 
plaintiif  of  divers  beds,  veins,  seams,  and  mines  of  coal,  cannel,  slack, 
ironstone,  and  other  minerals,  with  the  appurtenances,  in  the  parish  of 
Ruabon,  in  the  county  of  Denbigh,  for  a  certain  term  of  years,  the 
reversion  of  and  in  the  same  beds,  veins,  seams,  and  mines  of  coal, 
cannel,  slack,  and  ironstone,  and  other  minerals  respectively,  then  and 
still  belonging  to  the  plaintiff;  and  it  was  the  duty  of  the  defendant, 
as  such  tenant,  to  work  and  manage  the  said  beds,  veins,  seams,  and 
mines,  in  a  proper  and  tenantlike  manner:  yet  the  defendant,  well 
knowing  the  premises,  but  contriving  and  intending  to  injure  and 
aggrieve  the  plaintiff  in  his  reversionary  estate  and  interest  of  and  in 
the  said  beds,  veins,  seams,  and  mines,  theretofore,  and  whilst  he,  the 
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defendant,  was  tenant  thereof  as  aforesaid,  and  whilst  the  plaintiff  was 
so  interested  therein,  as  aforesaid,  to  wit,  on  the  1st  of  June,  1850, 
and  on  dtrers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  snit,  worked  and  managed  the  said  beds,  veins, 
seams,  and  mines  in  an  improper  and  untenantlike  manner,  and  then, 
to  wit,  on  the  several  days  and  times  aforesaid,  wrongfully  and  unjnstly, 
without  the  leave  or  license,  and  against  the  will  of  the  plaintiff,  cut, 
msde,  dug,  bored,  and  broke  through  a  certain  barrier,  to  wit,  of  coal, 
which  formed,  and  ought  to  have  been  left,  as  the  boundary  between 
the  said  mines  of  the  plaintiff  and  a  certain  other  mine  adjoining  thereto, 
and  thereby  then  caused  and  permitted  *Iarge  quantities  of  Wdter  p^.  ^^ 
to  escape,  run,  and  flow  from  the  said  other  mine  into  the  said  ^ 
mines  of  the  plaintiff,  and  to  flood  the  same ;  and  then  also,  to  wit,  on 
the  several  days  and  times  aforesaid,  wrongfully  and  injuriously  made, 
and  caused  and  procured  to  be  made,  certain  roads,  ways,  passages, 
and  communications  between  the  said  mines  of  the  plaintiff  and  the  said 
other  mine,  and,  by  and  through  the  said  roads,  ways,  passages,  and 
communications,  carried  and  brought  divers  large  quantities  of  coal 
gotten  from  the  said  other  mine,  into,  upon,  and  through  the  said  mines 
of  the  plaintiff,  and  brought  into,  and  laid  and  deposited  upon,  the  said 
mines  of  the  plaintiff,  divers  large  quantities  of  earth,  soil,  and  rubbish, 
and  kept  the  same  so  deposited  thereon,  to  wit,  from  thence  hitherto ; 
and,  by  the  means  and  in  the  manner  aforesaid,  rendered  the  said 
nines  of  the  plaintiff  less  workable  than  they  would  otherwise  have 
been ;  by  reason  of  which  premises  respectively  the  said  beds,  veins, 
seams,  and  mines  of  the  plaintiff  were  and  are  greatly  injured  and  de- 
teriorated in  value,  and  rendered  less  productive  and  profitable  than 
the  same  might  and  otherwise  would  have  been ;  and  the  plaintiff  had 
been  and  was  greatly  injured,  prejudiced,  and  aggrieved  in  his  said  re- 
versionary estate  and  interest  therein,  &c. 

Pleas, — first,  not  guilty, — secondly,  that  one  Edward  Lloyd  Kenyon, 
before  and  at  the  time  of  the  making  of  the  indenture  hereinafter  next 
mentioned,  was  seised  in  his  demesne  as  of  fee  of  and  in  the  tenements 
and  premises,  with  the  appurtenances,  hereinafter  mentioned  to  have 
been  demised,  and,  being  so  seised,  heretofore,  and  before  the  committing 
of  any  of  the  grievances  in  the  declaration  mentioned,  to  wit,  on  the 
24th  of  June,  1840,  by  a  certain  indenture  then  made  between  the  said 
Edward  Lloyd  Kenyon  of  the  one  part,  and  Edward  Evans,  Gomer 
Boberts,  Evan  Hughes,  and  Evan  Jones,  *of  the  other  part,  r^^q^^ 
which  indenture,  sealed  with  the  seals  of  the  said  several  parties  ^ 
thereto  respectively,  being  in  the  possession  of  the  plaintiff,  the  defend- 
ant cannot  produce  the  same  to  the  court,  &c., — the  said  Edward  Lloyd 
Kenyon  did  demise,  lease,  set,  and  to  farm  let  unto  the  said  Edward 
Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones,  their  executors, 
administrators,  and  assigns,  all  and  every  the  said  beds,  veins,  seaml, 
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and  mines  of  coal,  cannel,  slack,  ironstone,  and  minerals,  in  the  declara- 
tion mentioned,  with  full  liberty  and  power  for  the  said  Edward  Evans, 
Oomer  Roberts,  Evan  Hughes,  and  Evan  Jones,  their  executors,  ad- 
ministrators, and  assigns,  servants,  and  workmen,  to  enter  upon  the 
said  lands  and  grounds,  and  to  make  and  sink  such  pits  or  shafts  therein 
for  the  getting  and  raising  of  coal,  cannel,  slack,  and  ironstone,  and  to 
set  up,  drive,  cut,  dig,  build,  erect,  and  make,  in  and  through  any  part 
or  parts  of  the  said  premises  (except  within  ten  yards  under  the  dwell* 
ing-house  and  outbuildings  thereon),  such  roads,  watercourses,  drains, 
levels,  whimseys,  and  engines,  and  other  devices,  as  should  be  necessary 
or  convenient  for  the  carrying  on  the  said  works,  and  draining  the  same, 
and  to  do  such  other  acts,  matters,  and  things  as  in  the  said  indenture 
are  more  particularly  mentioned  and  described  (except  as  in  the  said 
indenture  is  excepted) :  to  have,  hold,  use,  exercise,  and  enjoy  the  said 
premises,  with  the  appurtenances,  so  demised  as  aforesaid,  unto  the 
said  Edward  Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones, 
their  executors,  adminbtratorSi  and  assigns,  from  the  said  24th  of  June, 
1840,  for  and  during  and  unto  the  full  end  and  term  of  twenty -one 
years  then  next  ensuing :  yielding,  paying,  and  delivering  unto  the  said 
Edward  Lloyd  Kenyon,  the  rents,  royalties,  rates,  farms,  and  duties  in 
the  said  indenture  particularly  mentioned  and  set  forth :    And  the  said 
^^g.^  Edward  Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan  *Jone8, 
-^  did,  in  and  by  the  said  indenture,  for  themselves,  their  heirs, 
executors,  administrators,  and  assigns,  jointly  and  severally  covenant, 
promise,  and  agree,  with  and  to  the  said  Edward  Lloyd  Kenyon,  his 
heirs  and  assigns  (amongst  other  things),  in  manner  following,  thai  is 
to  say,  that  they,  the  said  Edward  Evans,  Gomer  Roberts,  Evan  Hughes, 
and  Evan  Jones,  their  executors,  administrators,  and  assigns,  should  and 
would,  at  all  times  during  the  said  demise,  by  and  with  a  sufficient 
number  of  workmen,  carefully  and  diligently  use  their  best  endeavours, 
to  find  out  and  discover  all  such  mines,  beds,  and  veins  of  coal,  cannel, 
slack,  and  ironstone,  as  could  or  might  be  found  in  or  under  the  said  pre- 
mises by  the  said  indenture  demised,  and  should  and  would,  at  all  times 
during  the  continuance  of  the  said  term,  constantly  carry  on,  and  effectu- 
ally work,  the  said  beds,  veins,  seams,  and  mines  so  demised  as  aforesaid, 
in  a  fair  and  husbandlike  manner,  with  a  sufficient  number  of  expe- 
rienced and  able  miners,  colliers,  and  labourers,  not  fewer  than  twelve  at 
any  time,  provided  the  coal,  cannel,  slack,  and  ironstone  that  should  be 
from  time  to  time  gotten  and  raised,  could  be  disposed  of  for  profit ;  and 
also  should  and  would  keep  open  one  pit  at  least  constantly  and  efiectu- 
ally  during  the  said  term,  unless  prevented  by  waters  or  other  inevitable 
accidents ;  and  also  should  and  would  make  such  watercourses,  drains, 
levek,  engines,  whimseys,  and  other  devices,  as  should  from  time  to  time 
be  necessary  and  convenient  for  effectually  carrying  on  and  draining 
the  said  works :  And  the  said  Edward  Lloyd  Kenyon  did  thereby,  for 
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]i]ms3lf,  hb  heirs,  execntorSy  and  administrators,  covenant,  promise,  and 
agree  with  and  to  the  said  Edward  EvBns,  (Jomer  Roberts,  Eran  Hughes, 
and  Evan  Jones,  the  executors,  administrators,  and  assigns,  that  they 
the  said  Edward  Erans,  Gomer  Roberts,  Eran  Hughes,  and  Evan  Jones, 
their  executors  and  administrators,  should  and  might,  *under  the  p^^  q^ 
reservations,  farms,  covenants,  payments,  and  agreements  there-  ^ 
inbefore  mentioned,  peaceably  and  quietly  possess  and  enjoy  all  and 
siDgular  the  thereinbefore  demised  premises,  privileges,  and  powers, 
daring  the  term  thereby  granted,  without  any  let,  suit,  hindrance,  or 
interruption  of  or  by  the  said  Edward  Lloyd  Kenyon,  his  heirs  or  as- 
aigns,  or  any  other  person  or  persons  whomsoever  claiming  under  him 
or  them  in  anywise, — ^as  by  the  said  indenture,  reference  being  thereto 
had,  will  more  fully  and  at  large  appear :  That,  by  virtue  of  the  said 
demise,  the  said  Edward  Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan 
Jones,  afterwards,  to  wit,*  on  the  day  and  year  aforesaid,  entered  into 
and  upon  all  and  singular  the  said  demised  premises,  with  the  appurte- 
nances, and  became  and  were  possessed  thereof  for  the  said  term  so  to 
them  thereof  granted  as  aforesaid :  That,  after  the  making  of  the  said 
indenture,  and  during  the  said  term  thereby  granted,  and  before  the 
committing  of  any  of  the  said  supposed  grievances,  to  wit,  on  the  20th 
of  January,  1845,  by  a  certain  deed  of  assignment  then  made  between 
the  said  Edward  Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones, 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  the  defendant  of 
the  third  part, — profcrt, — they  the  said  Edward  Evans,  Gomer  Roberts, 
Eiran  Hughes,  and  Evan  Jones,  assigned,  transferred,  and  set  over  to 
the  defendant  all  and  singular  the  said  mines,  tenements,  and  premises 
80  demised  to  them  as  aforesaid,  with  the  appurtenances,  To  have  and 
to  hold  the  same  unto  the  defendant,  thenceforth  for  and  during  all  the 
residue  and  remainder  then  to  come  and  unexpired  of  the  said  term  of 
twenty-one  years  so  demised  to  the  said  Edward  Evans,  Gomer  Roberts, 
Evan  Hughes,  and  Evan  Jones  as  aforesaid,  subject  to  the  payment  of 
the  rents  and  royalties,  and  to  the  due  observance  and  performance  of 
the  covenants,  agreements,  clauses,  conditions,  matters,  and  r:|ciqn 
^things,  in  the  said  indenture  of  lease  reserved  and  contained,  ^ 
from  and  after  the  date  of  the  said  deed  of  assignment :  That  thereupon 
and  thereby  the  defendant  entered  into  and  upon  all  and  singular  the 
eai  1  demised  and  assigned  premises,  with  the  appurtenances,  and  became 
and  was,  and  still  is,  possessed  thereof,  the  said  term  of  twenty-one 
jears  being  still  current :  That  the  said  Edward  Lloyd  Kenyon,  after 
the  making  of  the  said  first-mentioned  indenture,  to  wit,  on  the  12th 
of  August,  1842,  duly  made  and  published  his  last  will  and  testament 
in  writing,  &c.,  and  thereby,  amongst  other  things,  gave  and  devised 
the  said  demised  premises,  with  the  appurtenances,  to  the  plaintiff  and 
the  Hon.  Lloyd  Kenyon,  their  heirs,  executors,  administrators,  and  as- 
ligns,  To  hold  unto  and  to  the  use  of  the  plaintiff  and  the  said  Lloyd 

l2 
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£enyon,  their  hoira  and  assigns  for  ever :  That  the  said  Edward  Lloyd 
Kenyon,  afterwards,  and  before  the  committing  of  any  of  the  said  grie?- 
ances,  to  wit,  on  the  Ist  of  September,  1842,  died  so  seised  of  the 
reversion  of  and  in  the  said  demised  premises,  with  the  appurtenances, 
as  aforesaid,  without  altering  his  said  will  as  to  the  said  bequest  of  the 
said  demised  prembes,  with  the  appurtenances :  That  the  said  Lloyd 
Kenyon,  afterwards,  and  before  any  of  the  said  supposed  grievances 
were  committed,  to  wit,  on  the  7th  of  August,  1848,  by  a  deed-poll, 
under  his  hand  and  seal,  bearing  date  the  day  and  year  last  afore- 
said, amongst  other  things,  disclaimed  and  renounced  the  devise  so  made 
to  him  as  aforesaid ;  where  upon  and  whereby  the  plaintiff  then  and 
immediately  from  and  after  the  death  of  the  said  Edward  Lloyd  Kenyon 
became  and  was  solely  seised  in  his  demesne  as  of  fee  in  the  said  rever- 
sion, being  the  same  reversion  in  the  declaration  mentioned,  and  thereby 
upon  the  assignment  of  the  said  premises  to  the  defendant,  and  by  rea- 
son thereof,  he,  the  defendant  became  and  was  tenant  thereof  to  the 
'  Q .-  plaintiff  as  in  the  ^declaration  mentioned,  and  so  remained  and 
^  continued  until  the  commencement  of  this  suit:  That  the  defend- 
ant never  was  tenant  to  the  plaintiff  otherwise  than  as  aforesaid,  nor 
was  the  plaintiff  entitled  to  the  said  reversion  in  the  declaration  men- 
tioned otherwise  than  as  aforesaid :  That  the  supposed  grievances  in  the 
declaration  mentioned  were,  and  each  of  them  was,  committed  after  the 
said  assignment  of  the  said  premises  to  the  defendant  as  aforesaid,  and 
after  the  plaintiff  became  so  entitled  to  the  said  reversion  as  aforesaid: 
And  that  the  alleged  grievances  in  the  declaration  mentioned  were  and 
constituted,  and  each  of  them  was  and  consisted  of,  a  carrying  on,  ma- 
naging, and  working  of  the  said  demised  mines,  veins,  seams,  and  beds 
of  coal  and  minerals,  in  a  particular  manner ;  and  that  the  manner  of 
carrying  on,  managing,  and  working  the  same  was  and  is  provided  for 
by  the  said  covenants  in  the  said  first-mentioned  indenture  in  that  be- 
half contained  as  aforesaid,  which  still  remain  in  full  force, — verifica- 
tion. 

The  plaintiff  took  issue  on  the  first  plea,  and  demurred  to  the  second, 
— the  point  marked  in  the  margin  of  the  demurrer  being  as  follows, — 
«( One  of  the  grounds  of  demurrer  is,  that  the  grievances  as  disclosed 
by  the  declaration,  are  not  mere  breaches  of  the  covenants  in  the  lease 
mentioned  in  the  plea,  or  any  of  them,  but  are  grievances  in  the  nature 
of  waste  or  destruction  of  the  thing  demised,  for  which  an  action  on 
the  case  will  lie,  notwithstanding  the  lease." 

The  defendant  joined  in  demurrer. 

Lu%h  {Honey man  was  with  him),  in  support  of  the  demurrer,  (a) 

(<f)  The  point  marked  for  armament  on  the  part  of  the  plaintiff,  was, — ''The  plaintiff  wiU  cod* 
tend  that  the  destniction  of  the  boundary,  and  the  other  wrongs  alleged  in  the  declaration,  ar« 
in  the  nature  of  waste,  and  tliat  an  action  on  the  case  is  maintainable  for  these,  notwithatandisg 
^e  lease." 
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The  defendant  will  contend  that  caie  is  not  *the  appropriate  r^-iqe 
remedy  for  the  wrong  complained  of,  but  that  the  plaintiff  should  *- 
hAve  sued  in  covenant.     The  chief  grievance  complained  of  is,  the  cut- 
ting away  the  barrier  which  formed  the  boundary  between  the  mines 
of  the  plaintiff  and  the  adjoining  mine.     That  clearly  would  have  been 
the  subject  of  an  action  if  there  had  been  no  covenant.     [Cresswell, 
J.— Are  you  not  confounding  barrier  and  boundary  ?     They  are  not 
necessarily  the  same.]     In  this  case  they  mean  the  same  thing.     The 
aathorities  are  clear,  that  case  will  lie  for  an  injury  of  this  kind,  evea 
thoagh  it  might  also  be  made  the  subject  of  an  action  upon  the  cove- 
nant.   Thus,  in  Kinlyside  v.  Thornton,  2  W.  Blac.  1111,  it  was  held 
that  case  in  the  nature  of  waste  will  lie  against  a  tenant  for  years  after 
the  expiration  of  his  term,  as  well  as  covenant  for  the  breach  of  those 
contained  in  his  lease.    And  De  Grey,  C.  J.,  said :  «<  I  have  no  difficulty 
npon  this  question.     Tenant  for  years  commits  waste,  and  delivers  up 
the  place  wasted  to  the  landlord.    Had  there  been  no  deed  of  covenant, 
the  action  of  waste,  or  case  in  nature  of  waste,  would  have  lain.     Be* 
caase  the  landlord,  by  a  special  covenant,  acquires  a  new  remedy,  does 
he  therefore  lose  his  old  T\a)    The  authority  of  that  case  has  been  fre- 
quently recognised.     In  Muskett  v.  Hill,  5  N.  C.  694,  7  Scott,  855,  the 
assignee  of  a  license  to  mine  brought  ease  against  the  grantors  for  ob- 
structing him  in  the  exercise  of  his  right,  under  colour  of  an  informal 
re-entry  for  condition  broken ;  and  Tindal,  C.  J.,  in  delivering  judg- 
ment, said :  « Another  point  was  incidentally  suggested  on  behalf  of 
the  defendants,  though  not  much  insisted  upon,  that  an  action  on  the 
case,  under  the  circumstances,  was  not  maintainable,  but  that  the  action 
^should  have  been  an  action  of  covenant  or  an  action  of  tres-  ^^^  q^, 
pass.    It  is  not  material  to  inquire  whether  in  this  case  an  *- 
action  of  covenant  could  have  been  maintained ;  for,  assuming  that  it 
might,  it  would  not  follow  from  thence  that  an  action  on  the  case  might 
not  also  lie.     On  the  contrary,  it  has  been  deci(^d  that  a  party  may, 
in  some  cases,  have  his  election,  and  bring  either  covenant  or  case : 
see  Kinlyside  v.  Thornton.     And,  in  the  present  case,  the  interest 
granted  being  assignable,  the  assignee  has  a  right  to  enter  on  the  land, 
and  exercise  his  license ;  and,  if  the  owner  of  the  soil  prevents  him,  it 
is  a  wrong,  for  which  an  action  on  the  case  will  lie,  on  the  established 
principle  of  our  law,  that,  in  all  cases  where  a  man  has  a  temporal  loss 
or  damage  by  the  wrong  of  another,  he  may  have  an  action  upon  the 
ease  to  be  repaired  in  damages:  Com.  Dig.  Action  on  the  (7(i««,(A)." 
[Maulb  J. — You  liken  this  to  the  case  of  a  lessee  covenanting  not  to 
commit  waste  ?]    Tes.     Boorman  v.  Brown,  8  Q.  B.  511  (E.  C.  L.  R. 
vol.  43),  2  Gale  &  D.  793,  lays  down  the  same  doctrine ;  and  the  same 
principle  is  shown  in  the  cases  as  to  carriers  and  attorneys.     See  the 

(a)  Sm  Jonei  V.  HUl,  1  J.  B.  Moore,  100  (B.  C.  L.  R.  toI.  17),  7  Taunt  392  (E.  C.  L.  R, 
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authorities  collected  in  2  Wms.  Saund.  252  i,  252  c.  Case  clearly  would 
have  lain  if  there  had  been  no  express  covenant ;  and  the  existence  of 
the  covenant  does  not  deprive  the  plaintiff  of  that  form  of  remedy. 
Besides,  the  covenants  in  the  lease  of  the  24th  of  Jane,  1840,  do  not 
reach  the  complaint.  The  acts  here  complained  of  are  not  within  the 
purview  of  the  covenant  at  all :  that  which  the  plaintiff  charges,  is, 
the  destruction  of  the  subject-matter  of  the  covenant  itself.  [Maulk, 
J. — The  covenant  is,  to  do  something;  not  in  the  negative.] 
♦1Q71       *^'  ^^^^^'^  (with  whom  was  WeUhy\  contr^.(a) — *«  Modus  et 

-*  conventio  vincunt  legem."  Wherever  there  is  an  express  con- 
tract between  the  parties,  any  contract  implied  by  law,  and  the  rights 
and  remedies  of  either  party  thereon,  are  suspended :  Schlencker  v. 
Moxsy,  8  B.  &  C.  789  (E.  C.  L.  R.  vol.  10),  6  D.  4  R.  747  (E.  C.  L 
R.  vol.  16).  There,  the  tenant  of  certain  premises  underlet  a  part  ly 
deed^  and  the  original  landlord  distrained  for  rent  upon  the  under- 
tenant: and  it  was  held  that  assvmpait  would  not  lie  by  the  latter 
against  his  lessor,  upon  an  implied  promise  to  indemnify  him  against 
the  rent  payable  to  the  superior  landlord :  and  the  court  said, — ^^  The 
parties  made  an  express  contract  by  deed :  that  excludes  any  implied 
contract.  If  the  plaintiffs  were  interrupted  in  the  quiet  enjoyment  of 
the  premises,  covenant  would  lie  on  the  demise :  Com.  Dig.  Covenant^ 
(A.  4)."  So,  in  Baber  v.  Harris,  9  Ad.  &  E.  632  (E.  C.  L.  R.  vol.  36), 
1  P.  &  D.  860,  it  was  held,  that,  where  a  lessee  assigns  and  grants  over 
his  lease  by  deedy  not  containing  a  covenant  for  quiet  enjoyment,  or  for 
indemnity  against  demands  of  rent  due  to  the  superior  landlord  before 
assignment,  the  assignee,  if  distrained  upon  for  such  rent,  may  bring 
an  action  of  covenant  against  the  assignor,  founded  on  the  word 
<( grant'*  in  the  deed.  Lord  Denman  there  says:  <<The  only  question 
in  this  case  is,  whether,  under  the  circumstances,  an  action  of  covenant 
could  be  maintained  upon  the  indenture  of  assignment  from  the  defend- 
ant to  the  plaintiff;  for,  if  it  couldy  no  action  of  assumpsit  upon  an  implied 
promise  to  indemnify  will  lie.  This  doctrine  is  clearly  established  in 
many  cases;  amongst  others,  in  Bulstrode  v.-6ilburn,  2  Stra.  1027, 
*1  Qfil  *Toussaint  r.  Martinnant,  2  T.  R.  100,  and  Schlencker  v.  Moxsy." 

^  In  the  books  of  precedents,  all  these  cases  against  tenants  for  im- 
proper management  of  farms,  &c.,  against  carriers  and  attorneys  for  negli- 
gence, and  the  like,  are  classed  indifferently  among  actions  of  assump- 
sit and  case.  Where  assumpsit, — which  originally  was  only  one  form 
of  an  action  upon  the  case, — ^will  not  lie,  by  reason  of  the  existence  of 

(a)  The  pointa  marked  for  argumeiit  on  the  part  of  the  defendant,  were, — "I.  That  tbeit 
being  express  coreoants  in  the  lease,  as  to  the  mode  of  working  the  colleries,  Ac.,  demised,  no 
aetion  on  the  case  will  lie  for  working  them  in  the  particalar  way  complained  of :  bat  an  aettoa 
of  covenant  shonld  have  been  bronght, — 2.  That  the  mle  '  Ezpressum  faoit  cefvare  tacitnm' 
applies, — 3.  That*  if  the  acts  complained  of  oonstituted  breaches  of  covenant  an  action  of  core- 
Baat  should  have  been  brooght;  and,  if  thej  were  not  breaches  of  covenant,  then  they  are  not 
•edonable  at  all,  as  the  lease  provides  for  the  mode  of  working  the  lunea." 
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an  express  contract  under  seal,  case  will  not  lie.  [Maule,  J. — If  there 
had  been  no  contract  ander  seal  here,  the  plaintiff  no  doubt  might  have 
brought  either  assumpsit  or  case,-— does  it  not  follow  that,  the  contract 
being  under  seal,  the  plaintiff  has  the  option  to  bring  case  or  cove* 
nant?]  By  no  means.  The  doctrine  of  Kinljside  v.  Thornton  has 
been  very  much  modified  in  the  later  cases.  In  Edwards  v.  Bates,  7 
M.  k  G.  690  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R.  406,  Cresswell,  J., 
lays  it  down,  that,  where  there  is  a  contract  between  two  parties  under 
seal,  the  one  cannot  sue  the  other  as  upon  a  simple  contract,  in  respect 
of  the  subject-matter  of  the  specialty  contract.  Further,  it  is  sub- 
mitted that  no  action  at  all  will  lie  in  respect  of  the  grievance  here 
complained  of,  if  covenant  will  not.  If  the  defendant  has  not  broken 
his  covenant  he  has  committed  no  wrong. 

Jervis,  G.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. The  case  of  Kinlyside  v.  Thornton  decided  expressly  that  a 
lessor  may  sue  for  waste  in  an  action  upon  the  case,  although  the  lease 
contains  a  covenant  upon  which  the  lessor  might  maintain  an  action  for 
the  same  wrong.  It  is  unnecessary  to  go  into  the  refinements  suggested 
by  Mr.  Brawn.    Kinlyside  v.  Thornton  decides  the  question. 

Maulk,  J. — I  am  of  the  same  opinion.  Kinlyside  v.  Thornton  shows, 
that,  if  waste  be  committed,  as  b  the  *case  here,  the  lessor  may  r^^^qq 
maintain  an  action  on  the  case  for  it,  and  that  it  is  no  answer  ^ 
for  the  lessee  to  say  that  covenant  also  may  be  maintained.  That  case 
shows  that  the  lessor  may  have  either  remedy.  The  authorities  which 
are  said  to  have  shaken  that  case  seem  to  me  to  have  nothing  to  do 
with  the  matter.  All  they  decide  is,  that,  where  there  is  a  contract 
under  seal,  you  cannot  sue  in  respect  of  the  name  contract,  as  upon  a 
contract  not  under  senl. 

Cresswell,  J. — ^I  am  quite  of  the  same  opinion.  Kinlyside  v.  Thorn- 
ton is  precisely  in  point,  and  I  think  it  has  not  been  affected  by  any 
subseqnent  decision. 

Williams,  J. — I  am  of  the  same  opinion.  Kinlyside  v,  Thornton 
was  expressly  recognised  in  Muskett  t;.  Hill :  and  Mr.  Brown  admits 
that  it  is  decisive  of  the  question,  if  not  overruled,  which  I  cannot 
find  that  it  has  been.  Judgment  for  the  plaintiff. 
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^g.,    *JAMES  FOSTER,  GEORGE  JONES,  and  JOHN  BARKER 
"""J      w.  THE  OXFORD,  WORCESTER,  and  WOLVERHAMP- 
TON  RAILWAY  COMPANY.    Jan.  24. 

The  85th  section  of  the  companies  clauses  consolidation  act,  1845  (8^9  Vict  e.  16),  enacts  thai 
"  no  person  holding  an  office  or  place  of  trust  or  profit  under  the  eompanj,  or  inlerttted  in  amy 
eomtraet  with  the  company,  shall  be  capable  of  being  a  director ;  and  no  director  shall  be 
capable  of  accepting  anj  other  office  or  place  of  trust  or  profit  under  the  compan j,  or  of  beiag 
interested  in  any  contract  with  the  company,  during  the  time  he  shall  be  a  director/' 

And  s.  85  enacts,  that,  **  if  any  of  the  directors  at  any  time  subsequently  to  his  election  accept 
or  continue  to  hold  any  other  office  or  place  of  trust  or  profit  under  the  company,  or  be  either 
directly  or  indirectly  concerned  in  any  contract  with  the  company,  or  participate  in  any  man- 
ner in  the  profits  of  any  work  to  be  done  for  the  company,  the  office  of  such  director  shall 
become  Tocant,  and  thenceforth  he  shall  cease  from  voting  or  acting  as  a  director:" — 

Held,  tbnt  these  sections  incapacitate  a  party  contracting  with  a  company  from  becoming,  or 
continuing,  a  director,  but  do  not  avoid  the  contraeL 

This  was  an  action  of  covenant  upon  an  agreement  under  seal,  dated 
the  2d  of  April,  1846,  between  the  plaintiffs,  therein  called  The  Chil- 
lington  Iron  Company,  and  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  for  the  supply  of  a  quantity  of  iron  rails. 

The  defendants  pleaded, — amongst  other  pleas, — ^that,  before  and  at 
the  time  of  the  making  of  the  said  supposed  articles  of  agreement, 
and  of  the  contract  therein  and  thereby  evidenced  and  expressed,  the 
plaintiff,  John  Barker,  was  a  director  of  the  said  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company. 

To  this  there  was  a  suggestion  and  demurrer,  as  follows : — <«  And 
the  plaintiffs,  James  Foster  and  George  Jones,  give  the  court  here  to 
understand  and  be  informed,  that,  after  the  declaration  in  this  suit,  and 
before  the  pleading  of  the  defendants*  pleas,  that  is  to  say,  in  the  month 
of  November,  1852,  the  said  plaintiff  John  Barker  died, — which  alle- 
gation the  defendants  admit  to  be  true ;  and  the  plaintiffs,  James  Fos- 
ter and  George  Jones,  as  to  the  plea  of  the  defendants  by  them  first 
above  pleaded,  say  that  the  said  first  plea  is  bad  in  substance."  In 
the  margin  of  the  demurrer  was  the  following  note, — <<  The  matter  of 
law  intended  to  be  argued  under  this  demurrer,  is,  that  the  provisions 
«f>Ai  1  ^^  ^^^  8  &  9  Vict,  c  16,  *s.  85,  do  not  avoid  contracts  entered 
-'  into  with  a  railway  company  incorporated  subject  to  such  provi- 
sions, by  a  director  of  such  company,  but  only  disqualify  the  contract- 
ing party  from  being  a  director  of  such  company." 

PhipwHj  in  support  of  the  demurrer. — The  question  in  this  case 
turns  upon  the  85th  section  of  the  companies  clauses  consolidation 
act,  1845,  8  &  9  Vict.  c.  16,  which  enacts  that  «« no  person  shall  bo 
capable  of  being  a  director,  unless  he  be  a  shareholder,  nor  unless  he 
be  possessed  of  the  prescribed  number,  if  any,  of  shares;  and  no 
person  holding  an  office  or  place  of  trust  or  profit  under  the  company, 
or  intere9ted  in  any  contract  with  the  company^  shall  be  capable  of 
being  a  director;  and  no  director  shall  be  capable  of  accepting  any' 
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other  office  or  place  of  trust  or  profit  under  the  coiupany,  or  of  being 
interested  in  any  contract  with  the  company,  during  the  time  he  shall 
be  a  director."     To  make  the  meaning  of  that  section  clear,  it  must 
be  read  in  connexion  with  the  86th,  which  enacts,  that,  «^  if  any  of 
the  directors  at  any  time  subsequently  to  his  election  accept  or  con- 
tinue to  hold  any  other  office  or  place  of  trust  or  profit  under  the 
company,  or  be  either  directly  or  indirectly  concerned  in  any  contract 
with  the  company,  or  participate  in  any  manner  in  the  profits  of  any 
work  to  be  done  for  the  company,  or  if  such  director  at  any  time  cease 
to  be  a  holder  of  the  prescribed  number  of  shares  in  the  company, 
then,  in  any  of  the  cases  aforesaid,  the  office  of  eueh  director  ehall 
become  vacant^  and  thenceforth  he  shall  cease  from  voting  or  acting  as 
a  director."     That  clearly  shows  that  a  breach  of  the  85th  section 
was  intended   only  to  operate  a  disqualification  of  the  director  so 
accepting  an  office  or  place  of  trust,  or  becoming  interested   in   a 
contract  with  the  company,  and  not  to  avoid  the  contract.     The  legis- 
lature   contemplates  that  a  party  may,  when  a  director,  accept  an 
office  of  trust  or  profit  under  *the  company.     It  is  clear  that  r^t^/vo 
the  office  is  not  put  an  end  to  by  the  fact  of  the  party's  being  ^ 
a  director :  why,  then,  should  a  contract  be  avoided  ?    The  85th  section 
does  not  say  that  no  director  shall  be  capable  of  contracting;  but 
that,  if  he  enters  into  or  becomes  interested  in  any  contract  with  the 
company,  he  shall  cease  to  be  a  director.     [Maule,  J. — The  plea  does 
not  aver  that  Barker  was  interested  in  the  contract  declared  on :  he 
might  have  been  a  mere  trustee.]     Even  if  it  did  so  state,  the  plea 
would  clearly  be  bad.     The  87th  section  further  shows  that  the  whole 
provision  relates  to  the  qualification  of  the  directors  only :  it  provides 
«<  that  no  person,  being  a  shareholder  or  member  of  any  incorporated 
joint-stock  company,  shall  be  disqualified  or  prevented  from  acting  as 
a  director,  by  reason  of  any  contract  entered  into  between  such  joint- 
stock  company  and  the  company  incorporated  by  the  special  act ;  but 
no  such  director,  being  a  shareholder  or  member  of  such  joint-stock 
company,  shall  vote  on  any  question  as  to  any  contract  with  such  joint- 
stock  company."     Disqualification  clearly  is  the  only  penalty  contem- 
plated by  the  statute. 

John  Gray,  contri. — The  85th  section  will  have  no  operation  at  all 
unless  it  be  construed  to  prevent  a  director  from  entering  into  or  being 
interested  in  contracts  with  the  company.  The  mischief  which  that 
section  designed  to  prevent,  was,  that  the  interests  of  the  shareholders 
might  sufier,  if  a  director  were  permitted  to  be  in  a  position  to  use  his 
influence  for  his  own  personal  advantage.  The  construction  which  the 
plaintiffs  seek  to  enforce  will  not  give  the  shareholders  the  security 
which  the  legislature  evidently  intended  to  give  them  by  completely 
insulating  the  directors.  The  85th  section  prohibits  directors  from 
entering  into  or  being  interested  in  contracts  with  the  company.    The 
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♦00^1  *86th  section  was  intended  to  meet  another  state  of  circum* 
*  ^  -^  stances.  It  may  be,  as  happens  to  be  the  case  here,  that  there 
is  a  contract  extending  over  several  years:  if  a  director  becomes 
interested  in  sach  a  contract,  as  he  may  do,  as  next  of  kin  or  as 
executor,  he  ceases  to  be  a  director :  the  legislature  contemplated  the 
possibility  of  his  influence  being  used  to  induce  his  co-directors  to  be 
satisfied  with  a  less  perfect  performance  of  the  contract.  [Jervis, 
C.  J. — If  a  firm  consisting  of  five  members  enters  into  a  contract 
with  a  joint-stock  company,  is  the  contract  void  if  one  of  the  five 
happens  to  be  a  director  of  the  company  ?]  In  that  case,  there  would 
be  no  contract  with  the  four.  [Maule,  J. — Suppose,  after  the  making 
of  the  contract,  one  of  the  five  was  elected  a  director  ?]  He  would 
simply  be  disqualified ;  and  that  b  the  distinction  between  the  85th 
and  the  86th  sections. 

Phipson  was  heard  in  reply. 

Jervis,  C.  J. — I  am  of  opinion  that  the  plaintiif  is  entitled  to 
judgment.  There  is  no  doubt  that  the  mischief  pointed  out  by  Mr. 
Gray  was  that  which  moved  the  legislature  to  make  the  provisions  in 
question.  But  we  cannot,  in  order  to  carry  their  intention  more 
completely  into  effect,  impose  a  larger  penalty  than  they  have  thought 
proper  to  affix.  The  85th  section  enacts  that  <<  no  person  holding  an 
ofiice  or  place  of  trust  under  the  company,  or  interested  in  any  contract 
with  the  company,  shall  be  capable  of  being  a  director;  and  no 
director  shall  be  capable  of  accepting  any  other  ofiice  or  place  of  trust 
or  profit  under  the  company,  or  of  being  interested  in  any  contract 
with  the  company,  during  the  time  he  shall  be  a  director.*'  Mr.  Qray 
says  that  that  section  makes  all  contracts  in  which  a  director  is  inte- 
rested  void.  The  quantum  of  interest  will  not  aifect  the  question  :  if, 
*f>nil  ^^^^^*^''^)  ^'1  ^°^^  contracts  are  void,  ^contracts  entered  into 
-'  with  a  joint-stock  company,  as  well  as  contracts  entered  into 
with  individuals,  would  be  avoided,  if  a  member  of  the  joint-stock  com- 
pany happened  to  be  a  director  of  the  company  contracted  with :  and 
yet  the  87th  section  merely  provides  that  >«  no  person,  being  a  share* 
holder  or  member  of  any  incorporated  joint-stock  company,  shall  be 
disqualified  or  prevented  from  acting  as  a  director,  by  reason  of  any 
contract  entered  into  between  such  joint-stock  company  and  the  com- 
pany incorporated  by  the  special  act ;  but  no  such  director,  being  a 
shareholder  or  member  of  such  joint-stock  company,  shall  vote  on  any 
question  as  to  any  contract  with  such  joint-stock  company."  That 
provision  would  have  been  unnecessary,  if  the  contract  was  already 
avoided  by  the  85th  section,  which  it  must  be  if  Mr.  Gray's  argument 
be  well  founded.  I  think  it  is  manifest  that  the  meaning  of  the  85th 
and  86th  sections  simply  is,  that  no  director  ahall  enter  into  a  contract 
with  the  company,  and  that,  if  a  director  becomes  interested  in  anv 
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such  contract  mrbilst  he  is  a  director,  he  shall  cease  to  be  a  director. 
That  is  the  only  penalty  the  statute  imposes. 

Maulb,  J. — I  am  of  the  same  opinion,  and  for  the  reasons  given  by 
my  Lord. 

Cresswell,  J. — The  statute  does  not  say  that  a  contract  with  a 
director  shall  be  void ;  but  that  a  director  becoming  interested  in  a 
contract,  shall  forfeit  his  office. 

Williams,  J. — The  statute  disqualifies  the  contractor  to  be  a 
director,  but  it  does  not  avoid  the  contract. 

Judgment  for  the  plaintiff. 


♦WILLIAM  GIBBON,  Appellant,   MARIA   GIBBON,   Re-  j-^^^g 

spondent.     Jan.  24.  *■ 

Testator  gave  to  A.  "  all  mjr  intereit  and  claim  on  houfebold  property  in  W.,  on  which  I  hava  a 
mortgage  of  1500//'  Held,  that  this  entitled  A.  to  the  arrears  of  interest  due  upon  the  mort* 
gage  at  the  time  of  the  testator's  death. 

At  the  time  of  the  testator's  death,  certain  debts  were  due  in  respect  of  repairs  done  in  his  life- 
time to  the  mortgaged  premises.  These  were  paid  bjr  the  executrix  : — Held,  that  she  was  not 
entitled  to  be  reimbursed  by  A.  the  sums  so  paid. 

The  executrix  having  eompelled  A.  to  pajr  her  the  interest  and  the  debts  above  mentioned, 
before  she  would  give  up  the  title-deeds  of  the  mortgaged  premises  to  him : — Held,  that 
(avetiming  the  executrix  to  have  as»ented  to  the  bequest)  A.  was  entitled  to  recover  baolc  the 
amount  in  an  action  for  money  had  and  received. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  county  court 
of  Durham,  at  Gateshead. 

The  action  was  brought  to  recover  from  the  defendant  the  sum  of 
502.  for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff.  The  claim  of  the  plaintiff  amounted  originally  to  the  sum  of 
59Z.  16«.  10(i. ;  but  he  abandoned  the  excess  over  50Z.,  in  order  to  bring 
the  case  within  the  jurisdiction  of  the  county  court. 

It  appeared  at  the  trial,  that  one  William  Gibbon,  deceased,  the  late 
father  of  the  plaintiff,  and  husband  of  the  defendant,  was,  at  the  time 
of  making  his  will,  and  also  at  the  time  of  his  death,  as  hereinafter 
mentioned,  mortgagee  in  possession  of  certain  freehold  houses  situate 
in  Percy  Court,  Newcastle-upon-Tyne,  under  a  mortgage-deed  dated  in 
the  year  1824,  whereby  one  Joseph  Hedley,  since  deceased,  conveyed 
the  aaid  houses  to  the  plaintiff's  father,  William  Gibbon,  deceased,  in 
fee,  for  securing  the  sum  of  1500Z.  lent  by  him  to  the  said  Joseph 
Hedley,  deceased,  with  interest  after  the  rate  of  5/.  per  cent,  per 
annum.  The  testator  made  his  will  on  the  27th  of  May,  1845,  of  which 
the  following  is  a  copy : — 

«^  This  is  the  last  will  and  testament  of  William  Gibbon,  of  the  Wind- 
mill Hills,  parish  of  Gateshead,  miller.  First,  I  give  to  my  daughter 
Margaret  Golman  850/.,  secured  by  way  of  mortgage  on  household 
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■  ■  ■  I  ■ 

property  situated  at  Howdon  Pans,  belonging  to  the  late  James  Charl- 
*9nfil  ^^^'^  family.     I  also  give  to  my  said  daughter  ♦Colman  200t 

-*  of  lawful  money  of  the  realm,  to  be  paid  to  her  or  heirs  out  of 
the  proceeds  of  my  eifects,  as  soon  as  convenient  after  my  decease. 
To  my  son  William  Gibbon  I  give  all  my  interest  and  claim  on  house- 
hold property  in  Percy  Court,  Newcastle-on-Tyne,  belonging  to  the 
successors  of  the  late  Joseph  Hedley,  gentleman,  on  which  I  hare  a 
mortgage  of  1500/.,  also  all  my  claim  on  the  shops  and  houses  situated 
on  the  side  Newcastle,  occupied  by  Wilson  Perry  and  others,  likewise 
all  moneys  that  I  may  have  advanced  for  him  at  any  time,  to  him  and 
his  heirs  for  ever.  To  my  daughter  Mary  Gibbon  I  give  the  sum  of 
2000/.  lawfull  money  of  the  rellm;  also  all  my  houses  situated  in 
Saville  Court,  Newcastle-upon-Tyne,  to  her  and  heirs.  I  also  do  order 
that  she  shall  have  the  privilege  of  liveing  in  the  house  which  we  at 
present  occupie,  as  long  as  Miss  Beeson  remains  in  the  house  which  she 
occupies  at  present  belonging  to  me  in  Saville  Court,  free  from  any 
charge  for  bord  and  lodging.  The  residue  of  whatever  property  I 
may  die  possed  of,  I  give  in  trust  to  my  wife  Maria  Gibbon  for  the  use 
of  herself  and  son  James  Henry  Gibbon  untill  he  attains  the  age  of 
twenty-two  years.  At  the  expiration  of  that  time,  she  shall  give  up 
all  to  him  or  his  heirs,  with  the  exception  of  80/.  a  year,  which  he  shall 
pay  to  her  during  her  natural  life,  by  quarterly  installments,  that  is, 
four  times  in  the  year.  Should  my  son  James  Henry  die  before  he 
without  issue  attain  the  aforesaid  age  of  twenty-two,  then  shall  his 
mother  enjoy  the  whole  during  her  natural  life.  After  her  demise,  the 
property  remaining  shall  go  to  my  surving  children,  or  their  heirs 
nearest  akin.  My  widdow  shall  pay  my  funeral  expenses  and  all  other 
just  debts,  without  interfering  with  the  legacies  to  my  family.  I  do 
also  order,  that,  within  one  month  after  my  death,  that  my  son  William 
Gibbon  receive  200/.,  to  be  paid  by  my  widdow  and  trustees,  for  whom 
*0A7i  ^  appoint  John  Geldart,  wine-merchant,  *Newcastle,  Mr.  James 

^  Smith,  draper,  Gateshead,  Low  Fell,  and  Mr.  John  Colman, 
chymist,  Gateshead.  My  widdow  shall  be  principal  treasurer,  that  is, 
to  receive  and  pay  all,  subject  to  the  inspection  of  my  trustees.  Should 
anything  occur  that  may  be  considered  an  improvement  to  the  property, 
my  widdow,  with  the  consent  of  two  of  my  trustees,  shall  be  at  liberty 
to  make  any  alteration  as  aforesaid ;  if  by  sale,  the  money  to  be  in- 
vested in  some  public  security  for  the  benefit  of  the  family.  This  I 
declare  to  be  my  last  will  and  testament,  revoking  and  making  void  all 
former  wills  made  by  me.  Signed,  sealed,  and  declared,  this  27th  day 
of  May,  A.D.  1845.  And  I  do  hereby  subscribe  my  name  in  the  pre- 
sence of  the  following  witnesses,  whose  names  are  herein  written,  and 
in  the  presence  of  each  other. 

"William  Gibbon. 
«<  Witness,  Luke  Blenkinsopp, 

'« Matthew  Thomas  Clark.*' 
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This  will  was  proved  at  Durham  on  the  8th  of  Febrnarj,  1847,  bj 
the  defendant  Maria  Gibbon,  widow,  the  sole  executrix  according  to 
the  tenor  named  in  the  said  will,  to  whom  administration  was  granted, 
she  having  been  duly  sworn,  as  usaal.  Effects  sworn  under  40002. 
Testator  died  26th  of  December,  1846. 

At  the  time  of  the  testator's  death,  there  was  due  to  him  as  such 
mortgagee  in  possession,  the  sum  of  59Z.  16$.  10<2.,  of  which  ithe  sum 
of  38Z.  lOt.  Id.  was  for  interest  which  had  become  due  in  his  lifetime ; 
and  the  sum  of  211.  6$.  9d.  was  for  money  paid,  and  money  due  and 
owing  by  the  testator,  in  his  lifetime,  as  such  mortgagee  in  pcssession, 
to  tradesmen,  for  repairs  of  the  mortgaged  property. 

The  personal  estate  of  the  testator  not  specifically  bequeathed,  was 
more  than  sufficient  to  liquidate  his  debts ;  and  the  defendant,  p^.^/vn 
as  executrix,  paid  thereout  *the  said  several  debts  due  by  the  ^ 
testator  to  tradesmen,  for  work  done  to  the  said  property,  and  the  other 
debts  of  the  testator. 

The  plaintiff  entered  into  possession  of  the  said  property  in  Percy 
Court  immediately  on  the  testator's  death,  or  into  receipts  of  the  rents 
thereof;  and  he  received  for  his  own  use  the  said  sum  of  882.  10«.  Id. 
which  had  accrued  due  in  the  testator's  lifetime  as  aforesaid. 

The  defendant,  as  executrix,  being  in  possession  of  the  mortgage- 
deed  and  the  other  deeds  relating  to  the  mortgaged  property,  refused  to 
give  them  up  to  the  plaintiff,  unless  and  until  she  was  paid  the  sum  of  38Z. 
lOt.  Id,  for  arrears  of  interest,  and  the  sum  of  21/.  6«.  dd.  paid  and  in- 
curred for  repairing  the  mortgaged  property,  making  together  the  sum 
of  59/.  16t.  lOd. ;  and,  after  some  negotiation  between  the  parties  and 
their  solicitors,  the  plaintiff,  in  order  to  obtain  possession  of  the  deeds, 
and  protesting  against  the  right  of  the  defendant  to  such  payment,  and  in 
consequence  of  the  defendant's  refusal  to  give  up  the  deeds,  paid  the  de- 
fendant the  said  sum  of  59/.  16t.  10d.j  and  thereupon  received  his  deeds. 

The  following  is  a  copy  of  the  account,  showing  the  items  claimed  by 
the  defendant  and  paid  by  the  plaintiff: — 

«« Mr.  Joseph  Hedley  Dr.  to  Maria  Gibbons. 

1846.     Dec.  26.     Balance  of  interest         -      -      -     88  10     1 

Mr.  Grant's  bill  for  joiner's  work         ... 

Mr.  W.  Hymer's,  for  grate     -      •      -      -      - 

Weatherfaead's  bill,  mason  work,  &o.     •      .      • 

Ormston,  bill  for  painting        ^      «.      •      .      • 
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This  action  was  brought  to  recover  back  the  sum  of  50/.,  the  unaban* 
doned  part  of  the  payment  so  made  by  the  plaintiff  to  the  defendant. 

*0d  behalf  of  the  defendant,  it  was  contended  at  the  trial, —  r*oc\<^ 
first,  that  the  bequest  made  by  the  testator,  of  his  interest  in  ^  "  ' 
ihe  mortgaged  property,  to  the  plaintiff,  was  a  specific  bequest  of  1500/.'^ 
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and  no  more ;  and  that,  in  point  of  law,  the  bequest  of  a  debt  or  sum  of 
money  due  upon  a  particular  security  passed  only  the  capital,  and  not 
any  arrears  of  interest  owing  at  the  testator's  death ; — secondly,  that,  as 
to  the  arrears  of  interest,  there  had  been  no  assent  of  the  defendant  as 
executrix  to  such  arrears  being  a  bequest  c  r  legacy ;  and  that,  conse- 
quently, the  plaintiff's  remedy,  if  any,  was  in  equity,  and  not  at  law ; — 
and,  tlyrdly,  that,  as  to  the  money  paid  or  incurred  for  repairs,  the  amount 
was  a  debt  due  to  the  testator  as  mortgagee  in  possession,  and  was  secured 
by  the  mortgage;  and  that,  consequently,  the  defendant,  as  executrix,  was 
entitled  to  hold  and  retain  the  deeds  until  she,  as  executrix,  was  paid  the 
money  so  paid  and  incurred  for  the  repairs  of  the  mortgaged  property. 

The  learned  judge  was  of  opinion  that  the  arrears  of  interest  did 
not  pass  under  the  bequest  contained  in  the  will ;  and,  moreover,  that, 
without  the  assent  of  the  defendant  as  executrix,  the  county  court  had 
no  jurisdiction  over  this  part  of  the  plaintiff's  demand ;  and  that,  as  to 
the  money  paid  for  repairs,  the  defendant,  as  executrix,  was  entitled  to 
retain  the  deeds  until  the  money  so  paid  was  reimbursed  to  her  as  such 
executrix.  He,  therefore,  directed  judgment  to  be  entered  for  the  de- 
fendant,  or  a  nonsuit,  at  the  election  of  the  plaintiff. 

The  plaintiff  refused  to  be  nonsuited,  and  judgment  was  entered  for 
the  defendant. 

The  question  for  the  opinion  of  the  court  is,  whether  the  judgment 
of  the  learned  judge  be  correct  or  not. 

Milwardy  for  the  appellant. — 1.  The  arrears  of  interest,  as  well  as 
the  principal  sum  due  on  the  mortgage,  passed  by  the  devise  to  William 
*9101  ^^^^°"'  ^^®  words  *of  the  will  are, — «'  To  my  son  William  Gib- 
^  bon,  I  give  all  my  interest  and  claim  on  household  property  in 
Percy  Court,  Newcastle-on-Tyne,  belonging  to  the  successors  of  the 
late  Joseph  Hedley,  on  which  I  have  a  mortgage  of  15002.*'  The  dis* 
tinction  between  that  and  the  previous  bequest  to  Margaret  Colman, 
the  testator's  daughter,  is  observable :  the  language  there  is, —  («I  give 
to  my  daughter  Margaret  Golman  8502.,  secured  by  way  of  mortgage 
on  household  property  situated,  &c."  Under  that  bequest,  it  may  be 
that  the  8502.  would  pass,  and  no  more.  [Maule,  J. — The  first  words 
of  the  devise  to  William  Gibbon  unquestionably  give  the  fee :  the  sub- 
sequent words  «<on  which  I  have  a  morgage,"  are  merely  descriptive. 
Was  not  this  a  question  of  title?]  The  simple  question  was,  whether 
the  plaintiff  was  entitled  to  recover  back  money  which  he  had  been 
improperly  forced  to  pay.  If  the  title  did  come  in  question,  the 
point  was  not  taken  in  the  county  court.  [Maule,  J. — It  was  the  es- 
sence of  the  thing.]  The  only  points  made  at  the  trial,  were, — ^first, 
that  the  bequest  of  the  testator's  interest  and  claim  in  the  mortgaged 
property  to  the  plaintiff,  was  a  specific  bequest  of  15002.  and  no  more, 
and  that,  in  point  of  law,  the  bequest  of  a  debt  or  sum  of  money  due 
upon  a  particular  security,  passes  only  the  capital,  and  not  any  arrears 
of  interest  owing  at  the  testator's  death, — Becondly,  that,  as  to  the  ar* 
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retrs  of  interest,  there  bad  been  no  assent  of  the  defendant,  as  execu- 
trix, to  such  arrears  being  a  bequest  or  legacy,  and  that  consequently 
the  plaintiflTs  remedy,  if  any,  was  in  equity,  and  not  in  law, — thirdly, 
that,  as  to  the  money  paid  or  incurred  for  repairs  of  the  mortgaged  pro- 
perty, the  amount  was  a  debt  due  to  the  testator  as  mortgagee  in  pos- 
session, and  was  secured  by  the  mortgage,  and  that  consequently  the 
defeodant,  as  executrix,  was  entitled  to  hold  and  retain  the  deeds  until 
she,  as  executrix,  was  repaid  the  money  so  paid  and  incurred.     It  is 
submitted  *that  all  the  interest  and  claim  which  the  mortgagee  r^o-i-t 
himself  could  have  enforced  against  the  mortgaged  property  ^ 
passes  by  this  devise.     [Williams,  J. — Whether  the  words  would  be 
safficient  to  pass  the  real  estate,  seems  at  one  time  rather  doubtful : 
bat,  upon  the  general  result  of  the  later  authorities,  the  better  opinion 
would  seem  to  be  that  they  are.]     The  first  question  is,  whether  the 
words  are  sufficient  to  pass  the  arrears  of  interest  due  at  the  time  of 
the  testator's  death.     By  the  statute  of  wills,  7  W.  4  &  1  Vict.  c.  26, 
s.  24,  every  will  is  to  be  construed,  with  reference  to  the  real  and  per- 
sonal estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  will.     And  the  words  must  be  very 
strong  to  show  such  an  intention :  Cole  v.  Scott,  1  M'N.  k  Gordon, 
518.    This,  it  is  to  be  observed,  is  the  case  of  a  mortgagee  in  posses- 
sion, where  it  is  more  difficult  to  split  the  rights  than  in  an  ordinary 
case.     The  first  authority  which  has  any  bearing  upon  the  question,  is, 
Boberts  v.  Kuffin,  2  Atk.  112,  which  was  cited  on  the  part  of  the  de- 
fendant in  the  county  court.    There,  the  devise  was  in  these  words : — 
<<  I  give  to  my  son  Thomas  Roberts  2002.  secured  by  a  mortgage  on  the 
estate  of  Mr.  Harriot,  and  all  the  messuages,  lands,  and  tenements,  for 
securing  the  same:"  and  Lord  Hardwioke  said, — ((This  entitles  the 
devisee  to  the  principal  only  of  the  mortgage,  and  not  to  the  interest 
from  the  time  of  the  execution  of  the  will,  nor  from  the  death  of  the 
testator,  or  any  other  time  whatever.     If  a  man  give  3002.  due  upon  a 
bond,  by  bis  will,  this  does  not  carry  the  interest  incurred  in  the  life- 
time of  the  testator,  because  it  is  quite  doubtful  what  it  might  amount 
to,  from  the  uncertainty  of  the  time  the  testator  might  live  after  mak- 
ing his  will.'*     The  language  of  the  devise  there  is  precisely  the  lan- 
guage of  the  first  devise  here,  but  is  totally  different  from  that  of 
*the  devise  to  the  plaintiff.     In  Hawley  v.  Gutts,  2  Freem.  23,  r^o-io 
where  a  question  was  raised  upon  a  bequest  in  the  following  *- 
terms, — <(  I  give  A.  3002.  in  money,  which  he  oweth  me  upon  bond ;" 
and,  there  being  an  arrear  of  interest  to  the  amount  of  202.  at  the  date 
of  the  wilt,  the  court  held  that  A.  was  entitled  only  to  the  principal : 
but  it  was  at  the  same  time  agreed,  that,  if  the  words  had  been, — (« I 
give  A.  the  debt  of  8002.  which  he  oweth  me,'* — that  would  have  car* 
ried  the  interest  as  an  appendant  to  the  debt.  Upon  the  authority  of  that 
voi«  XXII. — 18  Ji  2 
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ease,  it  was  held,  in  Harcourt  v.  Morgan,  2  Keen,  274,  that  a  bequest  in 
the  following  terms, — <<I  give  and  bequeath  to  W.  H.  and  M.  H.,  in 
equal  shares,  the  amount  of  the  bond  I  hold  from  Sir  J.  H.,  for  lOOOZ.," 
-—entitled  the  devisees  to  the  interest  which  accrued  due  in  the  lifetime 
of  the  testator.  And  Harcourt  v.  Morgan  was  cited  and  approved  in 
Kent  V.  Tapley,  11  Jurist,  940.  The  judge  of  the  county  court,  there- 
fore, was  clearly  wrong  in  holding  that  the  arrears  of  interest  did  not 
pass  by  this  devise.  2.  The  sums  paid  by  the  executrix  to  the  trades- 
men, for  repairs  done  to  the  mortgaged  premises  in  the  lifetime  of  the 
testator,  clearly  were  debts  due  from  him,  and  chargeable  upon  his 
general  residuary  estate,  as  much  as  any  other  personal  debt.  It  may 
be  that  the  testator,  if  he  had  lived,  might  have  recovered  the  amount 
from  the  mortgagor,  and  that  the  devisee  would  be  entitled  to  charge 
the  amount  as  a  deduction  from  the  receipts :  but  it  is  not  the  less  a 
debt  of  the  testator, — which  he  expressly  directs  shall  be  paid  by  his 
executrix.  S.  Then,  it  is  said  that  the  legacy,  so  far  as  concerns  the 
interest,  was  not  assented  to,  and  therefore  can  only  be  recovered  in 
equity.  That,  however,  is  not  so.  The  case  states  that  the  plaintiff 
entered  into  possession  of  the  property :  the  only  dispute  was,  as  to 
the  arrears  of  interest :  but  the  assent  of  the  executrix  enured  as  an 
assent  to  the  bequest,  whatever  in  construction  of  law  it  really  was. 
♦91  ^1  *  Udally  for  the  respondent. — The  court  is  asked  to  set  aside 
^  a  judgment  for  the  defendant,  and  to  enter  it  for  the  plaintiff: 
the  plaintiff,  therefore,  must  show  that  the  case  presents  sufficient  ma- 
terials to  enable  the  court  to  do  so.  Enough,  it  is  submitted,  appears 
to  show  that  the  judge  has  decided  correctly.  This  is  the  case  of  a 
mortgage  in  fee,  to  secure  a  sum  of  1500/.  and  interest.  The  testator 
took  the  lejal  estate.  He  had  a  contract  for  money  l^nt,  and  he  had 
«  title  to  the  estate.  At  his  death,  the  estate,  if  not  devised,  would 
go  to  his  heir-at-law :  and  the  right  to  enforce  the  contract  would  pass 
to  his  executnx.  The  plaintiff  must  have  contended  in  the  county  court 
that  he  was  en^Uled  to  the  possession  of  the  title-deeds.  But  the  mort- 
gage-deed, which  was  the  security  for  the  debt,  of  right  belonged  to 
the  executrix,  ani  did  not  pass  with  the  estate:  Bac.  Khv,  Ezeeutor^ 
(H.  3) ;  2  WilliaLis  on  Executors,  2d  edit.  p.  506.  [Willfams,  J. — 
Suppose  there  was  a  bequest  of  a  leasehold :  if  the  executor  assents  to 
the  bequest,  would  not  the  legatee  be  entitled  to  the  title-deeds  ?]  It 
is  submitted  that  he  would  not.  The  personal  representative  is  the 
only  one  who  can  sno  for  the  mortgage  debt ;  and  he  must  make  pra^ 
fert  of  the  deed.  [Maule,  J. — You  say  the  mortgage  debt  passed  to 
the  executrix,  and,  as  incident  to  the  debt,  the  title-deeds  passed  to  her 
feklso,  and  therefore  the  giving  up  the  deeds  was  a  sufficient  considera- 
tion for  the  payment  of  the  money  which  the  plaintiff  now  seeks  to 
recover  back  ?]  The  assent  of  the  executrix  would  be  a  good  consider- 
ation :  Spode  V,  Suith,  8  Rass.  511.  [Maule,  J. — How  does  that  point 
arise  npon  this  case  f ]    I(  tippears,  from  the  whole  statement  of  tbo 
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case,  that  that  was  the  sole  question  in  contest  in  the  coanty  court. 
[Jeryis,  C.  J. — It  certainly  does  not  raise  the  real  point  between  the 
parties.]    It  is  for  the  plaintiff  to  satisfy  the  court  that  there  is  ground 
for  entering  judgment  for  him.     [Jervis,  C.  J. — If  you  had  raised  the 
point  in  the  *court  below,  the  plaintiff  might  have  proved  that  r^n-iA 
the  legacy  vas  assented  to.     Maule,  J. — The  conduct  of  the  ^ 
defendant,  as  stated  in  the  case,  seems  to  have  amounted  to  an  assent 
that  the  legacy  was  operative  in  favour  of  the  plaintiff.]     The  circum- 
stance of  the  legatee's  entering  into  possession  of  the  mortgaged  pre- 
mises, does  not  amount  to  assent :  and  it  is  clear  that  no  assent  was 
meaat  to  be  given  here,   because  the  deeds  were  not  parted  with. 
[Jervis,  C.  J. — Three  points  only  are  stated  in  the  case,  upon  which 
oar  opinion  is  asked.     The  judge  holds,  that,  without  the  assent  of  the 
executrix,  the  county  court  had  no  jurisdiction ;  and  in  that  we  agree 
with  him.     Milward. — He  means,  no  assent  to  the  legacy,  quoad  the 
arrears  of  interest.]     The  executrix  would  have  to  pay  legacy  duty : 
it  was  essential,  therefore,  that  she  should  keep  the  deeds ;  and,  hav- 
ing occasion  to  use  them,  she  was  entitled  to  keep  them  :  Foster  v. 
Crabb,  12  G.  B.  136  (E.  C.  L.  R.  vol.  74).    Roberts  v.  Kuffin  expressly 
decides  that  a  gift  of  300^.  upon  a  bond,  does  not  carry  the  interest 
iocarred  in  the  testator's  lifetime.     [Maule,  J. — There,  the  words  of 
the  devise  expressly  limit  it  to  the  3002.]   In  Salmon  r.  Dean,  15  Jurist, 
641,  it  was  held,  that  an  assignment  of  a  mortgage,  without  express 
words  as  to  rent  then  in  arrear,  does  not  carry  rent  accrued  due  prior 
to  the  assignment.    [MAULB,  J. — That  is  a  totally  different  case :  rent 
ia  not  due  under  the  mortgage  security.]     The  debts  due  for  repairs 
of  the  mortgaged  premises,  having  been  paid  by  the  executrix,  and 
being  chargeable  on  the  mortgagor,  the  executrix  as  to  these  clearly 
stood  in  the  position  of  the  mortgagee,  and  was  entitled  to  retain  pos- 
session of  the  deeds  until  reimbursed.    At  all  events,  the  plaintiff  can 
not  say  that  the  money  paid  by  him  to  get  possession  of  the  deeds,  was 
paid  under  duress :  Gulliver  v.  Gosens,  1  G.  B.  788  (E.  G.  L.  R.  vol. 
50).    There  clearly  was  no  assent  to  the  legacy ;  and  the  parting  with 
the  ^title-deeds  was  ample  consideration  for  the  payment  of  the  i-^.^ir 
money.  ^ 

Jervis,  G.  J. — I  am  of  opinion  that  the  plaintiff  (the  appellant)  in 
this  case  is  entitled  to  a  new  trial.  I  think  we  should  not  be  justified 
ia  gxs'mg  judgment  for  the  plaintiff,  for  there  seem  to  be  points  behind 
which  were  not  raised  before  the  county  court.  It  will  be  sufScient, 
therefore,  to  answer  the  questions  raised  upon  the  face  of  the  case. 
The  first  objection  taken,  was,  that  the  bequest  of  the  testator's  inte- 
rest in  the  mortgaged  property  to  the  plaintiff,  was  a  specific  bequest 
of  1500/.,  and  no  more,  and  did  not  pass  any  arrears  of  interest  owing 
at  the  testator's  death.  Preliminary  to  the  consideration  of  that  ques- 
tion, it  was  contended  by  the  counsel  for  the  respondent,  that  this  may 
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have  been  a  devise  of  the  realty.  It  is  sufficient,  however,  to  say  that 
that  point  was  not  made  in  the  county  court ;  and  the  judge  treated  it 
as  a  specific  bequest.  It  seems  to  me  that  the  judge  was  wrong  in 
holding  that  the  plaintiff  was  not  entitled  to  the  possession  of  the  title- 
deeds.  Thp  testator  not  only  gives  the  plaintiff  all  his  « interest'*  in 
the  household  property  in  question,  but  also  his  «<  claim"  thereon, — 
which  includes  the  interest  as  well  as  the  principal  mortgage  money : 
and  the  effect  of  that  is  not  varied  by  the  subsequent  words,  <<  on  which 
I  have  a  mortgage  of  1500Z. ;"  which,  as  it  seems  to  me,  is  mere  de- 
scription. It  was  clearly  a  bequest  of  the  interest.  Upon  this  point, 
therefore,  I  think  the  judge  was  wrong.  The  next  objection  was,  that, 
as  to  the  arrears  of  interest,  there  had  been  no  assent  by  the  executrix, 
to  such  arrears  being  a  bequest  or  legacy,  and  that  consequently  the 
plaintiff *s  remedy,  if  any,  was  in  equity,  and  not  at  law.  I  think  the 
judge  was  to  a  certain  extent  right  in  saying,  that,  without  the  assent 
*91R1  ^^  ^^^  defendant  as  executrix,  the  county  court  had  no  *jurisdic- 

-^  tion  over  this  part  of  the  plaintiff's  demand.  But  this  is  not  a 
demand  within  the  65th  section  of  the  9  &  10  Vict.  c.  95:(a)  it  is  a 
claim  for  money  had  and  received,  in  which  the  plaintiff  could  not  reco- 
ver, unless  he  was  entitled  to  the  possession  of  the  title-deeds ;  and  he 
could  not  be  entitled  to  the  deeds,  unless  the  bequest  was  assented  to 
by  the  executrix.  The  judge  assumes  that  there  was  no  assent.  The 
only  point  presented  is,  whether  assent  was  necessary  as  to  the  381. 
10«.  Id.  The  third  point  ruled  by  the  judge,  was,  that  the  defendant, 
as  executrix,  was  entitled  to  retain  the  deeds  until  the  money  paid  for 
repairs  of  the  mortgaged  premises  was  reimbursed  to  her.  In  that  the 
judge  was  clearly  wrong ;  because  it  is  admitted,  that,  if  the  testator 
had  in  his  lifetime  paid  the  debts  incurred  for  repairs,  the  property 
would  have  passed  to  the  devisee  in  its  improved  condition.  The  debt 
for  repairs  was  one  which  the  executrix  was  bound  to  pay.  Then  it  was 
said  that  there  was  no  duress.  It  is  enough  to  say  that  that  point  was 
not  made  in  the  county  court :  and,  if  it  had  been,  it  is  not  raised  for 
our  opinion.  As  to  all  beyond  the  interest,  the  judge  was  clearly 
wrong  ;  consequently,  the  plaintiff  is  entitled  to  have  a  new  triaL 

Mauls,  J. — I  am  of  the  same  opinion.  With  respect  to  a  debt 
passing  by  a  bequest,  the  cases  do  not  support  the  ruling  of  the  judge. 
This  is  the  case  of  a  mortgage.  The  testator  has  a  claim  as  mortgagee 
for  15002.  and  a  further  sum  for  interest.  He  bequeaths  to  the  plain- 
♦0171  ^^^  ^^^^^  ™7  interest  and  claim  on  household  property  in  Percy 

-*  *Gourt,  Newcastle."   The  affirmation  which  he  afterwards  makes, 
that  he  has  a  mortgage  on  it  of  1500Z.,  does  not  cut  down  the  bequest, 

(n)  "  That  Ihe  Jurisdiction  of  tbe  eoonty  ooort  ooder  thii  net  shall  extend  to  the  recovery  of 
any  demandi  not  exceeding  the  sum  of  20/.  [50/.  by  13  A  14  Viet  c.  61],  which  is  the  trhole  or 
part  of  the  unliquidated  balance  of  a  partnership  account,  or  the  amount  or  part  of  the  uinoont 
of  a  disUributire  share  under  id  intostacy,  or  of  any  legacy  under  a  wtlL" 
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and  limit  it  to  the  15002.     Cases  have  been  cited  of  a  testator  having 
a  sam  dae  to  him  on  bond  or  otherwise,  and  mentioning  the  specific 
Bum,  in  which  case  the  sum  mentioned  has  been  held  to  pass,  and  no 
more.    No  doabt,  where  a  man  has  a  bond  upon  which  there  is  doe  to 
him  200/.  for  principal,  and  50/.  for  interest ;  if  he  bequeaths  «  200L 
dae  on  a  bond,"  &c.,  200/.  only  will  pass ;  but,  if  the  bequest  had 
been  of  (^220/.,  secured  by  bond,"  &o.,  I  think  it  cannot  be  denied 
that  220/.  would  pass.     Here,  the  bequest  is,  an  unlimited  bequest  of 
all  the  testator's  interest  and  claim  on  the  property  in  question.     I 
think  the  judge  was  clearly  wrong  in  holding  that  this  did  not  pass  the 
interest  as  well  as  the  principal.    Then  it  is  said  that  the  assent  of  the 
executrix  to  the  bequest  was  necessary,  and  none  was  given.     The 
point  was  not  made  at  the  trial  in  the  shape  in  which  it  is  now  pre« 
seated  to  us.     It  seems  that  there  was  a  dispute  between  the  parties^ 
which  ended  by  the  plaintiff's  paying  the  sum  demanded,  in  order  to 
get  possession  of  the  deeds.     That  must  be  laken  to  be  a  qualified 
assent  to  the  bequest  on  the  part  of  the  defendant,  the  plaintiff  con- 
senting that  the  payment  should  stand  good  in  so  far  as  the  defendant 
had  a  right  to  receive  the  money.     The  circumstance  of  certain  points 
not  having  been  taken,  seems  to  show  that  the  parties  meant  to  try 
whether  or  not  the  plaintiff  was  entitled  to  the  possession  of  the  deeds, 
without  paying  any  money.    There  seems  to  have  been  no  dispute,  that, 
if  the  plaintiff  should  be  found  entitled  to  the  deeds  without  paying 
the  sums  demanded,  he  should  recover  in  the  action.     It  is  quite  clear 
that  there  has  been  a  miscarriage,  and  consequently  there  must  be  a 
new  trial. 

Crbsswbll,  J. — I  am  of  the  same  opinion.  The  judge  *was  r^t)^Q 
clearly  wrong  in  holding  that  the  arrears  of  interest  did  not  ^ 
pass  to  the  plaintiff  by  the  will.  As  to  the  second  point,  I  am  quite 
at  a  loss  to  see  what  it  was  that  the  judge  intended  to  decide, — whether 
assent  was  necessary  to  pass  the  interest  due  at  the  testator's  death, 
or  whether  assent  was  necessary  to  entitle  the  plaintiff  to  anything. 
There  must  be  a  new  trial.  As  to  the  other  point,  the  defendant 
clearly  had  no  right  to  retain  the  deeds,  to  enforce  the  repayment  of 
the  sums  paid  for  repairs. 

Williams,  J. — I  am  of  the  same  opinion.  There  seem  to  have 
been  two  points  in  dispute  between  the  parties,  as  to  both  of  which  I 
think  the  plaintiff  was  right.  The  first  point  was,  whether  the  bequest 
of  all  the  testator's  interest  and  claim  on  the  mortgaged  premises 
passed  the  interest  due  at  the  time  of  the  testator *s  death,  as  well  as 
the  principal  mortgage  money.  It  seems  to  me  that  the  effect  of  that 
bequest  Li,  to  pass  to  the  plaintiff  all  that  was  due  to  the  testator  in 
respect  of  the  mortgage.  There  is  no  analogy  between  this  case  and 
the  case  of  rent.  The  other  question  was,  whether  the  debts  due  in 
fespect  of  the  repairs  of  the  mortgaged  premises  should  fall  upon  the 


218  GIBBON,  App.,  GIBBON,  Besp.    H.  T.  1853. 

*  ■■  ■■  ■  —  ■ 

specific  legatee,  or  upon  the  residaaiy  estate.  Those  expenses  might 
have  been  tacked  to  the  mortgage.  Thej  clearly  would  have  been 
tacked,  if  they  had  been  paid  by  the  testator.  The  circumstance  of 
their  not  having  been  paid  till  after  his  death  in  my  opinion  makes  no 
difference.  These,  the  two  material  points,  being  disposed  of  in  faToor 
of  the  plaintiff,  it  is  unfortunate  that  he  cannot  have  judgment.  The 
question  of  assent  becomes  material.  But  it  is  impossible  to  discover 
from  the  case  what  it  was  the  judge  meant  to  decide  as  to  that.  It  is 
olear  the  legatee  would  not  be  entitled  to  the  possession  of  the  deeds, 
♦91 Q1  without  the  assent  *of  the  executrix.  As  there  is  this  confusion 
^  and  obscurity  in  the  case,  we  can  only  direct  a  new  trial. 

Sfilwardj  for  the  appellant,  asked  for  costs  of  the  appeal. — The 
party  who  succeeds  upon  an  appeal  is  entitled  to  costs.  The  Court  of 
Exchequer  has  laid  down  the  rule  positively,  in  Robinson  v.  Lawrence, 
2  L.  M.  &  P.  678,  Parke,  B.,  saying, — "  With  regard  to  the  costs  of 
%he  appeal,  we  have  consulted  the  other  members  of  this  court,  and  also 
Dthers  of  the  judges,  and  they  agree  with  us  in  thinking,  that,  in  ap- 
peals from  the  county  courts,  the  costs  of  the  appeal  should  always 
follow  the  result,  since  the  value  of  the  subject-matter  of  dispute  in  a 
county  court  usually  bears  a  small  proportion  to  the  costs  incurred  by 
the  appeal." 

Udall,  contri,  submitted  that  it  was  unnecessary  to  come  to  this 
court  for  a  new  trial ;  that  might  have  been  asked  for  in  the  court 
below. 

Jervis,  C.  J.,  said,  that,  as  it  was  desirable  there  should  be  uni- 
formity on  the  subject  of  costs,  he  would  speak  to  some  of  the  other 
judges  before  deciding;  and,  on  a  subsequent  day,  he  said  he  had 
spoken  to  Parke,  B.,  who  informed  him  that  all  the  other  judges  had 
agreed,  as  an  universal  rule,  to  give  costs  of  the  appeal  upon  the  re- 
versal of  the  decision  of  the  county  court  judge. 

Rule  for  a  new  trial,  with  costs. 


♦220]  *CLOTHIER  v.  GANN.    Jan.  15. 

To  debt  for  work  and  Ubour,  Ae.,  the  defendant  pleaded, — first,  except  as  to  591. 12c.,  ntm 
indebted, — secondly,  except  as  to  b9L  12«.,  a  set-off, — thifdlj,  except  as  to  59/.  12«.,  pajment, 
— foartbly,  payment  into  court  of  69/.  12«.,  which  was  talcen  oat  The  cause  was  referred, 
and  the  arbitrator  foand  the  first  issue  for  the  plaintiff,  and  the  rest  for  the  defendants : — 
Held,  that  the  plaintiff  was  not  entitled  to  the  expense  of  his  own  attendance  as  a  witness,  if 
his  evidence  was  applicable  to  the  second  and  third  issues ;  the  defendant  being  entitled  to 
the  general  costs  of  the  cause. 

To  debt  for  work  and  labour,  money  paid,  money  had  and  received, 
and  money  found  due  upon  an  account  stated,  the  defendant  pleaded, — 
first,  except  as  to  59/.  12$.^  never  indebted, — secondly,  except  as  to 
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59/.  12«.,  a  Bet-off, — thirdly,  except  as  to  59/.  12«.,  payment, — and 
fourthly,  payment  into  coart  of  59/.  12«. 

The  plaintiff  joined  issue  on  the  first  plea,  traversed  the  second  and 
third,  and  took  the  59/.  12«.  out  of  court. 

The  cause  was  referred  to  a  barrister,  who,  after  hearing  evidence, 
awarded  in  favour  of  the  plaintiff  on  the  first  issue,  and  for  the  de- 
fendant on  the  second  and  third  issues. 

Upon  the  taxation  of  costs,  the  master  allowed  the  plaintiff  52/.  10«. 
for  his  own  expenses  as  a  witness,  although  his  evidence  was  not  con- 
fined exclusively  to  the  first  issue,  but  he  was  examined  also  upon  the 
issues  of  set-off  and  payment. 

Prentice  now  moved  for  a  rule  to  show  cause  why  there  should  not 
be  a  review  of  the  taxation. — The  master  proceeded  upon  the  supposed 
authority  of  Harrison  v.  Watt,  16  M.  &  W.  816.t  The  principle  there 
laid  down  is  not  disputed :  but,  where  the  defendant  is  entitled  to  the 
general  costs  of  the  cause,  the  plaintiff  is  only  entitled  to  the  costs  of 
evidence  exclusively  addressed  to  an  issue  upon  which  he  succeeds. 
[Maule,  J. — If  the  defendant  had  not  pleaded  never  indebted,  the 
plaintiff  would  have  incurred  all  the  costs  he  has  incurred.]  Clearly 
be  would. 

*Lu8h  showed  cause  in  the  first  instance. — The  plea  of  never  r  4,001 
indebted  rendered  it  necessary  for  the  plaintiff  to  prove  every  *- 
item  of  his  demand,  so  as  to  overtop  the  payment  and  set-off.     Hia 
evidence,  therefore,  was  essentially  given  upon  the  first  issue. 

Jervis,  C.  J. — The  rule  must  be  made  absolute,  to  review  the  taxa- 
tion. If  the  master  finds  that  the  plaintiff  was  called  to  give  evidence 
on  the  second  and  third  issues  as  well  as  on  the  first,  his  expenses  as  a 
witness  will  not  be  allowed. 

Maule,  J. — The  plaintiff  will  have  been  called  to  give  evidence  upon 
issues  which  have  been  found  for  the  defendant,  if  he  was  called  to 
show  that  a  larger  debt  than  that  said  to  be  covered  by  the  payment 
and  set-off  ever  existed. 
The  rest  of  the  Court  concurring,  Rule  absolute. 


222  TWTMAN  v.  ENOWLBS.    H.  T.  1858. 


•222]  *TWYMAN  v.  KNOWLES.    Jan.  18. 

In  trespus  for  breaking  and  entering  the  plaintiff's  closei  the  plaintiff  relied  npon  the  bare  pM- 
session,  though  it  eppeared  that  he  had  originally  become  posfesced  as  tenant  to  one  W.  under 
a  written  agreement.  The  defendant  proved,  that,  fire  dayt  after  the  commencement  of  the 
trespajis,  be  obtained  a  lease  of  the  close  in  question  from  W.,  which  he  produced.  The  judge 
told  the  jury,  that,  in  the  absence  of  proof  of  the  quantum  of  the  plaintiff's  interest  in  the 
premises  (by  the  production  of  the  written  agreement),  he  was  only  entitled  to  nominal 
damnges  : — Held,  no  misdirection. 

The  judge  further  told  the  jury,  that,  if  they  gave  the  plaintiff  more  than  40*.,  he  eould  not 
influence  the  costs ;  but  that,  if  they  gave  less  than  40*.,  each  party  would  hare  to  pay  hit 
own  costs : — Held,  no  misdirection. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's close,  and  pulling  down  a  wall,  &;c. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  close 
was  not  the  plaintiff's  close. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin* 
Bter  after  last  term. 

It  appeared  that  the  plaintiff  had  taken  the  land  upon  which  the 
trespass  was  committed,  in  August,  1850  (under  an  agreement  in 
writing  which  was  not  produced),  from  one  Winterflood,  and  had  paid 
him  58.  on  taking  possession,  but  no  evidence  was  given  as  to  the  dura- 
tion  of  the  tenancy,  or  of  the  payment  of  any  rent.  The  trespass 
complained  of  was  committed  on  the  14th  of  July,  1852,  and  consisted 
in  the  pulling  down  of  a  wall  between  the  close  in  question  and  an 
adjoining  close  in  the  occupation  of  the  defendant,  in  doing  which  a 
small  portion  of  the  materials  fell  upon  the  plaintiff's  land. 

The  defendant  put  in  an  agreement,  bearing  date  the  19th  of  July, 
1852,  by  which  Winterflood  demised  to  him  the  locus  in  quo  from  that 
day  for  a  term  which  still  subsisted. 

The  Lord  Chief  Justice  told  the  jury,  that,  having  proved  that  he 
was  in  pos9ession  of  the  close  at  the  time  the  trespass  was  committed, 
the  plaintiff  was  entitled  to  a  verdict ;  but  that,  to  entitle  him  to  more 
than  nominal  damages,  he  should  have  shown  the  duration  of  his  term ; 
and  that,  as  far  as  the  evidence  went,  there  was  nothing  inconsistent 
*99^l  ^'^^  *^®  tenancy  proved  on  the  part  of  the  ^defendant.  He 
■*  further  told  the  jury,  that,  if  they  gave  the  plaintiff  more  than 
40«.  damages,  he  would  have  no  power  to  influence  the  costs,  whereas, 
if  they  gave  less  than  40«.,  each  party  would  have  to  pay  his  own 
costs. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages.  It. 

Horn  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.-^ 
The  ordinary  course,  where  the  damages  are  in  the  discretion  of  the 
jury,  is,  for  the  judge  not  only  to  refrain  from  making  any  allusion  to 
the  subject  of  costs,  but  studiously  to  keep  out  of  their  sight  the  con- 
sequences of  their  finding  above  or  below  40«.(a)     [Maule,  J. — That 

(a)  See  ChUTers  v.  Greaves,  6  Scott  N.  R.  639,  6  M.  ll  G.  578  (B.  C.  L.  R.  toL  44). 
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ifl  no  misdirection  in  point  of  law :  on  the  contrary,  it  is  telling  the 
jury  what  the  law  really  is.  The  circumstance  of  its  behig  unusual, 
or  not  being  to  the  purpose,  does  not  make  it  misdirection.]  Then  the 
bare  possession  was  enough  to  show  a  tenancy  in  the  plaintiff, — The 
King  V.  The  Inhabitants  of  Holy  Trinity,  Hull,  7  B.  &  C.  611  (E.  C. 
L.  R.  vol.  14),  1  M.  &  R.  444  (E.  C.  L.  R.  vol.  17) ;  Strother  v.  Barr, 
5  Bingh.  136  (E.  C.  L.  B.  vol.  16),  2  M.  4  P.  207  (E.  C.  L.  R.  vol. 
17).  [Cresswell,  J. — The  jury  have  given  you  a  shilling  for  that. 
Maule,  J. — The  plaintiff  failed  to  show  that  his  tenancy  was  subsist* 
ing  for  more  than  a  few  days  after  the  committing  of  the  trespass,  so 
IS  to  entitle  him  to  substantial  damages.]  It  was  enough  for  the 
plaintiff  to  show  the  existence  of  a  tenancy :  it  was  for  the  defendant 
to  show  that  it  was  legally  put  an  end  to. 

Maule,  J. — I  think  there  ought  to  be  no  rule.  The  present  case 
differs  from  those  cited,  inasmuch  as  here  the  material  matter  for  the 
plaintiff  to  establish,  was,  not  merely  that  a  tenancy  once  subsisted,  but 
it  was  necessary  for  him  to  show  its  duration,  the  quantum  of  r^n^A 
*bi8  interest.  It  was  proved  that  the  plaintiff  had,  about  the  time  ^ 
the  trespass  was  committed,  some  kind  of  tenancy ;  and  the  jury  have 
given  him  1«.  damages.  To  entitle  him  to  greater  damages,  he  onght 
to  have  shown  the  quantity  of  his  interest.  All  he  did  show,  was, 
that,  in  August,  1850,  Winterfiood  granted  him  a  lease  in  writing, 
which  he  did  not  choose  to  produce.  It  then  appeared,  that,  on  the 
19th  of  July,  1852,  which  was  five  days  only  after  the  trespass  com- 
plained of  was  committed,  Winterfiood  granted  a  lease  of  the  same 
premises  to  the  defendant.  In  the  absence,  therefore,  of  any  evidence 
of  the  duration  of  the  plaintiff's  tenancy,  the  jury  concluded  that  it 
lasted  only  to  the  date  of  the  defendant's  lease :  and  I  do  not  see  how 
they  could  come  to  any  other  conclusion.  The  result  of  the  summing 
up  was,  that,  to  entitle  himself  to  more  than  nominal  damages,  the 
plaintiff  was  bound  to  show  the  quantum  of  the  interest  he  had  in  the 
land.  He  had  the  means  of  showing  it,  for  he  had  a  lease  in  writing 
which  defined  it.  The  non-production  of  the  lease  raised  a  presump<> 
tion  that  the  production  of  it  would  do  the  plaintiff  no  good.  I  think 
there  is  no  reason  for  finding  fault  with  the  verdict. 

Cresswell,  J. — I  am  of  the  saine  opinion.  It  is  admitted  that  some 
third  person  was  seised  of  the  fee;  and  the  plaintiff  did  not  prove 
that  he  had  any  interest  in  the  land  beyond  that  which  results  from 
the  bare  possession.  The  written  document  was  not  before  the  eourti 
Assuming  the  plaintiff's  interest  to  be  at  an  end  on  the  19th  of  July, 
I  cannot  say  that  he  was  entitled  to  more  than  nominal  damages.  I 
think  the  plaintiff  got  damages  for  the  whole  interest  he  proved  him- 
self entitled  to  in  the  land. 
Jbryis,  C.  J.,  and  Williams,  J.,  concurring.  Rule  refused.    '. 

VOL.  xui. — 19  '         N 
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•225]         *POPHAM  and  Another  v.  JONES.    Jan.  20.     . 

H  eoTenaat  ftgainat  a  rarety  on  an  indenture  of  apprenticethip  of  A.,  to  terre  B,  and  C,  the  de* 
fendant  pleaded  that  there  never  were  or  waa  any  ecrvices  or  serviee  for  A.  to  perform  to  or 
for  the  plain tiiffi  jointly. 

To  this  plea  the  plaintiffs, — setting  ont  the  indenture,  whereby  the  defendant  eorenanted  for  the 
aerrioe  of  A.  aa  apprentice  to  *'  B.,  of,  Ac.,  surgeon,  and  C,  of,  Ac,  surgeon  and  apothecary.* 
—replied,  that,  at  the  time  of  the  execution  of  the  indenture,  the  plaintiffs  were  not  in  part- 
nersbip,  nor  did  they  carry  on  business  jointly  or  on  the  same  premises,  but  that  they  earned 
on  business  wholly  separate  and  apart  from  and  independent  of  each  other,  whicb  the  defend- 
ant at  the  time  of  executing  the  indenture  well  knew,  and  that  the  plaintiffs  never  repre- 
sented to  the  defendant  that  they  should  carry  on  business  in  partnership : — Held,  that  this 
repUcaUon  was  bad  in  substance. 

SembUf  that  the  proper  course  would  have  been,  to  take  issue  on  the  plea,  if  the  plain tifi  in- 
tended to  rely  on  the  service  of  the  one  as  being  a  constructive  service  of  both  masters. 

Covenant  against  a  surety  on  an  indenture  of  apprenticeship. 

The  declaration  stated,  that,  by  an  indenture  made  on  the  2d  of 
March,  1852,  between  the  plaintiffs  of  the  first  part,  the  defendant  of 
the  second  part,  and  Frederick  Thomas  Jones,  son  of  the  defendant, 
of  the  third  part,  the  plaintiff's,  in  consideration  of  302.  to  them  paid 
by  the  defendant,  and  also  in  consideration  of  the  further  sum  of  110/. 
to  be  also  paid  to  the  plaintiffs  by  the  defendant  at  the  times  and  in 
the  manner  thereinafter  mentioned,  and  also  in  consideration  of  the 
services  of  the  said  F.  T.  Jones,  and  of  the  covenants  and  agreements 
thereinafter  entered  into  by  the  defendant  and  F.  T.  Jones,  agreed  to 
take  and  receive  the  said  F.  T.  Jones  to  serve  them  after  the  manner 
of  an  apprentice,  and  during  the  term  of  five  years ;  and,  in  considera- 
tion of  such  acceptances  as  aforesaid,  the  said  F.  T.  Jones,  with  the 
consent  of  his  father,  the  dcfendfint,  did  put,  place,  and  bind  himself 
apprentice  to  the  plaintiffs,  to  learn  their  art  and  profession  with  them 
after  the  manner  of  an  apprentice  to  serve  them  for  the  term  of  five 
years  from  the  27th  of  October,  1851,  during  all  which  time  he  the 
said  F.  T.  Jones  should  and  would  faithfully,  diligently,  and  honestly 
serve  them  the  plaintiffs,  all  their  secrets  keep,  and  their  lawful  com- 
^n.ja-i  mands  everywhere  gladly  do,  and  should  not  nor  would  not 
-*  ^unlawfully  absent  himself  from  the  service  of  the  plaintiffs  by 
day  or  by  night  without  their  leave,  and  would  in  all  matters  and  things 
whatsoever  during  the  said  term  conduct  and  behave  himself  as  a  good, 
true,  and  faithful  apprentice  ought  to  do,  towards  the  plaintiffs,  and 
towards  all  their  patients  and  customers :  and  the  defendant  did  there- 
by covenant  and  agree  with  the  plaintiffs,  their  executors,  administra- 
tors, and  assigns,  that  he  the  defendant  should  and  would  well  and  truly 
pay  unto  the  plaintiff's,  their  executors,  administrators,  and  assigns,  the 
sum  of  110/.  in  the  manner  following,  that  is  to  say,  22/.  on  the  29th 
of  September,  1852,  and  the  like  amount  on  the  same  day  in  every 
year  until  and  including  the  29th  of  September,  1856:  and  the  de* 
fendant  did  thereby  further  covenant  and  agree  to  and  with  the  plain* 
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tiffs,  that  he  the  said  F.  T.  Jones  should  and  would  faithfully,  diligently, 
and  honestly  serve  the  plaintiffs  as  their  apprentice  during  the  said 
term :  Breach,  that,  although  the  plaintiffs  had  performed  all  things 
by  them  to  be  performed,  yet  the  defendant  did  not  pay  to  the  plain* 
tiffs  the  said  sum  of  2i:2.  on  the  29th  of  September,  1852 ;  nor  had  the 
said  F.  T.  Jones  faithfully,  diligently,  and  honestly  served  the  plain* 
tiffs  as  their  apprentice,  according  to  the  defendant's  said  covenant,  &c» 

Plea,  to  the  second  breach,  that  there  never  were  or  was  any  ser- 
vices or  service  for  the  said  F.  T.  Jones  to  perform  to  or  for  the  plain* 
tiffs  jointly. 

Replication, — that  the  indenture  in  the  declaration  mentioned  was 
and  is  in  the  words  and  figures  following,  that  is  to  say, — <«  This  in- 
denture, made,  &c.,  between  R.  H.  Popham,  of  2,  Caledonian  Place,  in 
the  county  of  Middlesex,  surgeon,  and  W.  H.  Popham,  of  No.  9,  Ton- 
bridge  Place,  New  Road,  in  the  same  county,  surgeon  and  apothecary, 
of  the  first  part,  Evan  Jones  (the  defendant),  of,  &c.,  of  the  second 
part,  and  F.  T.  Jones,  son  of  *the  said  Evan  Jones,  of  the  third  r^nm 
part, — witnesseth,  that  the  said  R.  H.  Popham  and  W.  H.  Pop-  ^ 
ham,  for  and  in  consideration  of  the  sum  of  302.  to  them  in  hand  paid 
by  the  said  Evan  Jones  at  the  time  of  the  execution  of  these  presents, 
and  also  in  consideration  of  the  further  sum^of  1102.  to  be  also  paid  to 
the  said  R.  H.  Popham  and  W.  H.  Popham  by  the  said  Evan  Jones  at 
the  times  and  in  the  manner  hereinafter  mentioned ;  and  also  in  con- 
sideration of  the  services  of  the  said  F.  T.  Jones,  and  of  the  covenants 
and  agreements  hereinafter  entered  into  by  the  said  Evan  Jones  and 
F.  T.  Jones,  they  the  said  R.  H.  Popham  and  W.  H.  Popham  do  by 
these  presents  agree  to  take  and  receive  the  said  F.  T.  Jones  to  serve 
them  after  the  manner  of  an  apprentice  for  and  during  the  term  of  five 
years  now  next  ensuing;  and,  in  consideration  of  such  acceptances  as 
aforesaid,  the  said  F.  T.  Jones,  with  the  consent  of  his  father,  the  said 
Evan  Jones,  testified  by  his  executing  these  presents,  doth  put,  place, 
and  bind  himself  apprentice  to  the  said  R.  H.  Popham  and  W.  H.  Pop- 
ham, to  learn  their  art  and  profession  with  them  (after  the  manner  of 
an  apprentice),  to  serve  them  for  the  term  of  five  years  from  the  27th 
of  October,  1851  (having  spent  three  months'  probationary  term  before 
the  execution  of  these  presents),  during  all  which  time  be  the  said  F. 
T.  Jones  shall  and  will  faithfully,  diligently,  and  honestly  serve  them 
the  said  R.  H.  Popham  and  W.  H.  Popham,  all  their  secrets  keep,  and 
their  lawful  commands  everywhere  gladly  do,  and  shall  not  nor  will  not 
unlawfully  absent  himself  from  the  service  of  the  said  R.  H.  Popham 
and  W.  H.  Popham,  by  day  or  by  night,  without  their  leave,  nor  un- 
duly nor  negligently  spend  or  waste  any  of  the  moneys,  effects,  goods, 
or  chattels  of  the  said  R.  H.  Popham  and  W.  H.  Popham,  with  which 
he  shall  at  any  time  be  intrusted,  or  which  shall  be  delivered  to  or 
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<*f>9Al  P'^^®^  ^^  ^^®  hands  or  cnstody  of  him  the  said  F.  T.  Jones  by 
*""  ■*  the  said  R.  H.  *Pophatii  and  W.  H.  Popham,  or  by  any  other 
person  or  persons  on  their  acconnt  during  the  said  term ;  and  shall  and 
ii'ill  truly  and  forthwith  account  for*  deliver,  and  pay  to  the  said  B.  H. 
Popham  and  W.  H.  Popham,  their  executors,  administrators,  or  assigns, 
all  such  sum  or  sums  of  money  and  other  things  as  he  the  said  F.  T. 
Jones  shall  receiye,  have,  or  be  intrusted  with,  or  which  shall  come  to 
his  hands  or  possession  for  or  on  account  of  the  said  R.  H.  Popham 
and  W.  H.  Popham ;  and  also  shall  and  will,  in  all  matters  and  things 
whatsoever  during  the  said  term,  conduct  and  behave  himself  as  a 
good,  true,  and  faithful  apprentice  ought  to  do,  towards  the  said  R.  H. 
Popham  and  W.  H.  Popham,  and  towards  all  their  patients  and  cus- 
tomers :  And  the  said  R.  H.  Popham  and  W.  H.  Popham,  in  consider- 
ation of  the  sum  of  1102.  so  covenanted  to  be  paid  as  herein  appears, 
and  also  of  the  services  of  the  said  apprentice,  do  hereby  covenant  and 
agree  to  and  with  the  said  Evan  Jones,  and  also  with  the  said  F.  T. 
Jones,  in  manner  following,  that  is  to  say,  that  the  said  R.  H.  Popham 
and  W.  H.  Popham  shall  and  will  during  the  said  term  of  five  years, 
to  the  best  of  their  power,  knowledge,  and  ability,  teach  and  instruct, 
or  cause  to  be  taught  and  instructed,  the  said  F.  T.  Jones,  in  the  said 
profession  and  art  of  surgeon  and  apothecary,  and  all  things  thereto 
belonging,  as  they  now  carry  on  the  same ;  and  shall  during  the  said 
term  find  and  provide  for  him  the  said  F.  T.  Jones  good  and  sufficient 
meat,  drink,  and  lodging  fitting  for  an  apprentice :  And  the  said  Evan 
Jones,  for  the  several  considerations  aforesaid,  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant  and  agree  with 
the  said  R.  H.  Popham  and  W.  H.  Popham,  their  executors,  adminis- 
trators, or  assigns,  that  he  the  said  Evan  Jones  shall  and  will  well  and 
truly  pay  unto  the  said  R.  H.  Popham  and  W.  H.  Popham,  their  exe- 
4((>0Qi  <^^^o^B,  admini&trators,  or  assigns,  the  sum  of  1102.  in  the  man- 
^  ner  following,  that  is  to  say,  *the  sum  of  22/.  on  the  29th  of 
September,  1852,  and  the  like  amount  on  the  same  day  in  every  year 
until  and  including  the  29th  of  September,  1856 :  And  the  said  Eran 
Jones  doth  hereby,  for  himself  and  his  heirs,  executors,  and  adminis- 
trators, further  covenant  and  agree  to  and  with  the  said  R.  H.  Pop- 
ham and  W.  H.  Popham,  their  executors  or  administrators,  that  he  the 
said  F.  T.  Jones  shall  and  will  faithfully,  diligently,  and  honestly  serve 
the  said  R.  H.  Popham  and  W.  H.  Popham  as  their  apprentice  during 
the  said  term,  and,  further,  that  the  said  Evan  Jones,  his  executors, 
administrators,  or  assigns  shall  and  will  from  time  to  time,  and  at  all 
times  during  the  said  term  of  five  years,  at  his  or  their  own  costs  and 
charges,  find  and  provide,  or  cause  to  be  found  and  provided,  proper, 
sufficient,  and  suitable  clothes,  washing,  and  pocket-money  (and,  in  case 
of  continued  sickness,  nurses  and  attendance),  and  all  other  necessaries, 
for  thq  said  F.  T.  Jones :  And,  for  the  true  performance  of  all  the  said 
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coveDants  and  agreements,  all  the  said  parties  bind  themselves  unto 
each  other  by  these  presents :  And  it  is  hereby  further  covenanted  that 
the  said  R.  H.  Popham  and  W.  H.  Popham  shall  give  to  the  said  F.  T. 
Jones  sufficient  time  to  attend  lectures  requisite  for  the  qualification 
of  a  surgeon  and  apothecary,  during  the  fourth  and  fifth  years  of  his 
apprenticeship."  Averment,  that,  before  and  at  the  time  of  the  exe- 
cution of  the  said  indenture  by  the  plaintiiTs  and  the  defendant,  they 
the  plaintifiis  vere  not  in  partnership,  nor  did  they  carry  on  business 
together  or  in  partnership,  or  in  any  manner  jointly,  or  on  the  same 
premises  ;  but  they  carried  on  business  wholly  separate  and  apart  from 
and  independent  of  each  other, — which  the  defendant,  before  and  at 
the  time  of  his  executing  the  said  indenture,  well  knew ;  and  that  they 
the  plaintiiTs  never  represented  to  the  defendant  that  they  did  or  should 
carry  on  business  together  or  in  partnership,  or  in  any  manner  jointly. 
*To  this  replication  the  defendant  demurred  generally ;  the  r^ooA 
point  stated  in  the  margin  being  «<  that  the  replication  confesses  ^ 
the  truth  of  the  fourth  plea,  and  that  the  new  matter  which  it  alleges 
can  in  no  respect  alter  the  meaning  of  the  deed  declared  on." 

Unthanky  in  support  of  the  demurrer. — The  replication  is  manifestly 
bad.  The  real  question  is,  whether  the  indenture  imposes  upon  the 
apprentice  any  liability  to  serve  one  of  the  plaintiffs  separately.  He 
clearly  could  not  be  bound  to  serve  the  two,  except  in  their  joint  trade. 
How  is  the  apprentice  to  perform  the  covenant  ?  The  point  was  raised, 
but  left  in  doubt,  in  Lloyd  v.  Blackburn,  9  M.  &  W.  363.t  Ordinarily, 
an  apprentice  is  not  bound  to  serve  the  executor  of  the  master, — Bax- 
ter V,  Burfield,  2  Stra.  1266 ;  and  the  master's  discontinuing  one  of 
several  trades  has  been  held  to  discharge  the  apprentice,  and,  conse- 
quently, his  surety, — Ellen  v.  Topp,  6  Excb.  424.t  [Maule,  J. — 
Supposing  the  plaintiffs  to  be  right  in  their  construction  of  the  inden- 
ture, it  may  be  that  a  service  of  one  of  the  masters  would  be  a  service 
of  both.  The  proper  course  would  seem  to  be,  to  take  issue  on  the 
plea.  I  think  the  plaintiffs  should  amend.] 
Raymond^  for  the  plaintiffs,  elected  to  amend. 

Rule  accordingly. 


*VOLANT  V.  SOYEB  and  SYMONS.    Jan.  14.        [♦231 

Ab  attormcy  is  not  bound  to  prodoce,  or  to  answer  any  qaeftions  conoeming  the  nature  or  eon- 
leotf  of,  a  deed  or  otber  diicament  intrusted  to  htm  profefsionalljr  by  hie  client:  and  the 
judge  has  no  right  to  look  at  the  iostramenty  to  see  if  the  objection  to  produce  it  or  disclose 
its  contests  be  well  founded  or  not. 

A  paper  which  the  attorney  admits  to  have  been  delivered  out  of  his  ofllee  as  a  copy  of  the  deed, 
but  which  he  states  he  is  unable  of  his  own  knowledge  to  vouch  to  be  a  copy, — is  not  admis- 
nble  as  aecondary  evidence,  upon  the  attorney's  refusal  to  produce  the  original. 

Debt,  for  work  and  labour,  &c.     The  defendant  Soyer  suffered  judg- 

h2 
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ment  to  go  by  default.     The  defendant  Symons  pleaded  never  indebted, 
and  payment. 

The  cau8e  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmm- 
ster  after  the  last  term.  The  defendants  had  been  carrying  on  in 
partnership  an  establishment  called  the  Symposium,  at  Kensington,  at 
which  place  the  work  in  respect  of  which  the  action  was  brought  was 
done. 

In  order  to  show  that  the  work  was  done  after  the  defendants  had 
ceased  to  be  interested  in  the  concern,  and  consequently  that  it  was 
not  done  upon  their  credit,  one  Michael,  an  attorney,  was  subpoenaed 
to  produce  a  deed  of  assignment,  of  the  22d  of  November,  1851, 
whereby  the  defendants  were  alleged  to  have  assigned  all  their  interest 
and  property  in  the  Symposium  to  one  Hart,  in  trust  in  the  first  place 
to  pay  certain  debts,  and  then  to  pay  over  the  surplus,  if  any,  to  the 
defendants. 

Michael,  on  being  called,  and  being  asked  to  produce  the  deed,  de- 
clined to  do  so,  on  the  ground  that  he  held  it  as  attorney  for  Hart, 
and  that  to  produce  it  would  be  an  undue  disclosure  of  his  cKent's  title. 
The  Lord  Chief  Justice  ruled  that  the  witness  was  not  bound  to  pro- 
duce the  title-deed  of  his  client.  The  counsel  for  the  plaintilF  then 
proposed  to  ask  the  witness  what  the  deed  was :  but  his  lordship  told 
him  he  was  not  bound  to  answer  the  question. 

It  was  then  insisted,  on  the  part  of  the  defendant,  that  Hart,  being 
a  mere  trustee,  was  not  justified  in  withholding  the  deed  from  a  cestui 
que  trust,  a  party  to  it ;  and  the  Lord  Chief  Justice  was  asked  to  look 
^e^Q.-y-i  at  the  *deed,  to  see  whether  the  nature  of  it  warranted  Hart 
"^  or  his  attorney  in  withholding  it, — whether,  in  short,  it  could 
be  considered  as  a  title-deed  of  Hart  at  all.  His  lordship  thought  he 
had  no  right  to  look  at  the  deed  for  that  purpose.  The  defendant's 
counsel  then  offered,  as  secondary  evidence  of  the  deed,  a  paper  which 
Michael  admitted  to  have  been  delivered  to  the  defendants  from  his 
office  as  a  copy  of  the  deed,  but  which  he  stated  he  was  unable  of  his 
own  knowledge  to  vouch  to  be  a  copy.  This  his  Lordship  rejected ; 
and,  under  his  direction,  the  jury  returned  a  verdict  for  the  plaintiff, 
damages  54/.  18«. 

Horn  now  moved  for  a  new  trial,  on  the  ground,  amongst  others,  of 
the  improper  rejection  of  evidence. — The  learned  judge  was,  it  is  sub- 
mitted, wrong  in  holding  that  the  attorney  was  not  bound  to  produce 
the  deed ;  or,  at  all  events,  he  should  have  looked  at  it,  to  see  if  the 
objection  to  produce  it  was  well  founded.  [Maulb,  J. — That  is  to  me 
a  perfectly  novel  doctrine.]  The  not  doing  so,  places  the  party  calling 
him  entirely  at  the  mercy  of  the  attorney.  [Mauls,  J.,  referred  to 
The  Queen  v.  Garbett,  2  C.  k  Kirwan,  474  (E.  C.  L.  R.  vol.  61),  1  Den. 
C.  C.  236.]  In  Taylor  on  Evidence,  Vol.  1,  p.  323,  it  is  said,— «h 
seems,  that,  upon  principles  of  reason  and  equity,  judges  refase  to 
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eompol  a  witness  to  produce  either  his  titlo-deedsy  or  any  document  on 
which  he  may  have  a  lien,  or  the  production  of  which  may  tend  to 
criminate  him ;  and,  if  the  witness  be  an  attorney,  he  will  not  be  per* 
mitted  to  prodace  any  instrument  which  he  holds  confidentially  for  his 
client,  and  which  hi$  client  han  a  right  to  keep  hack;  though,  in  the  last 
case,  it  does  not  necessarily  follow,  that,  in  the  event  of  the  client  him- 
self not  being  sobpcsnaed,  secondary  eridence  will  be  admissible.  It 
may,  therefore,  be  qaestionable  whether,  in  the  event  of  an  attorney 
declining  to  prodaee  an  instrument,  on  *the  ground  of  privilege,  r«ooq 
it  be  not  necessary  to  show  that  his  client  has  also  been  subpce-  ^ 
naed,  and  has  relied  on  his  right  to  withhold  the  deed."  The  spirit  of 
recent  legblation  on  the  subject  has  been,  to  open  wide  every  avenue 
to  evidence.  [Maule,  J. — The  necessary  freedom  of  intercourse  be- 
tween the  elient  and  the  attorney  would  be  very  much  curtailed,  if  their 
communications  were  not  privileged.]  That  the  privilege  is  not  so 
extensive  as  is  suggested,  is  clear  from  Dwyer  v.  Collins,  7  Exch.  689.t 
[Jervis,  C.  J.— Newton  v.  Chaplin,  10  C.  B.  856  (E.  C.  L.  R.  vol.  70), 
goes  the  full  length  of  showing  that  the  mere  statement  of  the  attor- 
ney that  he  received  the  document  from  his  client  professionally,  is 
enough :  it  was  assumed  there  that  the  attorney  was  not  bound  to  pro- 
duce it.]  There,  the  document  was  described  and  known :  and  the 
client  himself  objected  to  its  production.  [Ma0LB,  J. — That  was  after 
the  attorney's  objection  had  been  made,  and  allowed.]  At  all  events, 
the  secondary  evidence  tendered  ought  to  have  been  received.  In 
Coates  V.  Birch,  2  Q.  B.  252  (E.  G.  L.  R.  vol.  42),  1  Gale  &  D.  647,  it 
was  held,  that,  for  the  purpose  of  letting  in  secondary  evidence,  the 
attorney  of  the  hostile  party  may  be  asked  whether  he  has  possession 
of  a  document,  though  it  appears  that  he  obtained  it  from  his  client 
only  in  the  course  of  communications  with  reference  to  the  cause. 

Jervis,  C.  J.— I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  main  question  is  as  to  the  rejection  of  evidence.  Michael, 
the  attorney,  upon  being  called,  objeeted  to  produce  a  certain  deed,  on 
the  ground  that  it  was  the  title-deed  of  his  client.  I  held  that  he  was 
not  bound  to  produce  it.  Mr*  Horn  then  asked  the  witness  what  the 
deed  was.  I  told  him  he  was  not  bound  to  answer  the  question.  I 
think  I  was  right.  It  is  by  no  means  clear  that  the  witness  might  hare 
objected  to  the  production,  of  the  deed,  on  the  ground  of  *pro-  p^.-^n^ 
fessional  confidence:  it  may  be  that  the  recent  alteration  in  the  ^ 
Jaw  of  evidence(a)  takes  away  thai  ground.  But  it  is  unnecessary  to 
decide  that ;  nor  is  it  necessary  to  say  whether  he  would  be  justified 
in  withholding  it,  on  the  ground  of  lien.  But  I  take  it  to  be  clear  that 
an  attorney  is  entitled  to  insist  upon  the  privilege  of  his  client  to  with- 
hold his  title-deeds;  a«id  it  would  be  a  violation  of  that  rule  to  compel 
him  to  disclose  the  nature  of  the  deed.    No  doubt^  the  evidence  was 

(a)  14  a  15  Vict  0.  00. 
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properly  rejected.     It  is  nnneeessary  to  say  whether  secondary  evi* 
dence  was  admissible ;  in  truth,  there  was  no  secondary  evidence. 

Maulb,  J. — I  am  of  the  same  opinion.  It  appears  that  the  instm- 
koent  in  question  was  asked  for  as  a  deed  of  assignment ;  and  the  wit- 
ness, who  was  the  attorney  for  the  party  who  was  said  to  take  certain 
property  under  it,  was  called  upon  to  produce  it,  but  declined  to  do  so. 
It  seems  to  me  that  he  was  quite  right  in  so  doing,  on  the  ground  that 
an  attorney  is  not  bound  to  produce  the  title-deed  of  his  client.  It  does 
not  appear  that  the  Lord  Chief  Justice  was  asked  to  look  at  the  deed, 
to  see  whether  it  was  a  deed  of  assignment :-  and,  if  he  were,  I  do  oot 
think  he  ought  to  have  done  so.  The  deed  came  to  the  hands  of  the 
witness  in  his  professional  character.  I  do  not  think  it  was  contended 
at  the  bar  that  the  recent  statute  has  in  any  respect  altered  the  rule 
of  law  upon  this  subject.  The  Lord  Chief  Justice  has  thrown  a  doubt ; 
but  I  cannot  say  that  I  share  in  it.  It  may  be  that  the  party  may  DOt 
himself  be  excused  from  producing  a  deed.  But  I  think  the  right  which 
a  client  has  always  enjoyed,  of  being  protected  from  a  breach  of  pro- 
fessional confidence,  remains  entire.  I  think  the  protection  still  con* 
tinues  unimpaired,  so  far  as  regards  the  prohibition  to  the  attorney 
n^nofry  *^^  &^^  evidence  of  the  contents  of,  or  to  produce  documents 
-*  belonging  to  his  client,  which  have  come  to  his  hands  in  his  pro- 
fessional character.  In  Newton  v.  Chaplin,  10  C.  B.  856  (E.  C.  L.  R. 
vol.  70),  it  is  assumed  that  it  is  not  necessary  that  the  document  should 
be  a  title-deed :  the  learned  judge  there,  after  consulting  the  other 
judges,  ruled  that  it  is  enough  to  sustain  the  privilege,  if  the  deed  be 
intrusted  to  the  attorney  in  bis  professional  character.  In  Doe  d. 
Carter  v.  James,  2  M.  &  Rob.  47,  a  will,  which  was  in  the  hands  of  an 
attorney,  was  called  for :  the  attorney  stated  that  he  held  it  as  attor- 
ney for  one  Minshull,  and  declined  to  produce  it.  It  was  urged  that 
the  will  being  a  will  of  personalty  as  well  as  of  realty,  it  ought  to  have 
been  proved,  and,  if  proved,  it  would  be  a  public  document,  and  prove- 
able  as  such :  and  it  was  contended  that  the  omission  so  to  deal  with 
it  made  the  party  whose  duty  it  was  to  do  it  a  wrongdoer,  and  disen- 
titled him  to  protection,  seeing  that,  if  he  had  done  his  duty,  the  party 
seeking  to  show  the  contents  of  the  instrument  would  have  had  the 
means  of  doing  so.  That  was  a  very  ingenious  argument :  but  Lord 
Denman  declined  to  yield  to  it, — saying :  ^<  Mr.  Minshull  has  this  will 
as  a  devisee  under  it ;  and,  that  being  so,  I  do  not  think  I  can  call  on 
his  attorney  to  produce  it.  It  is  suggested  that  it  is  a  will  of  person- 
alty, and  that  I  may  refer  to  it  to  ascertain  whether  the  fact  be  so: 
but  I  do  not  think  that  a  judge  has  any  more  privilege  to  examine  the 
document  than  any  one  else.  I  cannot  call  on  the  witness  to  produce 
it."  Suppose  the  judge  were  bound  t6  examine  the  document,  and, 
upon  doing  so,  were  to  say  that  it  was  not  a  title-deed, — his  decision 
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might  be  made  the  subject  of  an  argament  in  open  court,  by  bill  of  ex- 
ceptions ;  and  thus  the  contents  of  the  deed  might  be  communicated  to 
all  the  world.  I  think  the  matter  was  properly  dealt  with  by  the 
Lord  Chief  Justice.  The  supposed  secondary  evidence  amounted  to  no 
more  than  ^this,— -that  somebody  said  to  somebody  else  that  a  r^^n/* 
certain  document  was  a  copy.  That  clearly  does  not  show  that  ^- 
it  is  a  copy. 

Cresswbll,  J. — I  am  of  the  same  opinion.  The  cases  referred  to 
by  my  Lord  and  my  Brother  Maule  clearly  establish  that  the  attorney 
was  not  bound  to  produce  the  deed  in  question,  with  which  he  had  been 
intrusted  by  his  client*  The  attorney  was  bound  to  exercise  all  the 
control  over  it  which  the  law  authorized  him  to  do.  He  was  fully  jus- 
tified in  refusing  to  produce  it,  or  to  answer  any  questions  respecting 
it.  It  was  said  that  this  was  not  a  title-deed.  It  was,  however,  called 
for  as  such ;  and  it  was  intended  to  show  that  the  title  was  no  longer 
in  the  defendants. 

Williams,  J. — I  also  think  the  Lord  Chief  Justice  was  right  in 
holding  that  the  attorney  was  not  bound  to  produce  the  deed.  This 
ease  is  not  nearly  so  strong  as  that  of  Harris  v.  Hill,  8  Stark.  N.  P. 
C.  140  (E.  C.  L.  B.  vol.  8),  where  Lord  Tenterden  ruled  that  an 
attorney  was  not  bound  to  produce  a  composition-deed,  in  which  his 
elient  was  interested,  in  a  suit  between  other  parties.  Upon  the  other 
points  also,  I  concur  with  the  rest  of  the  court.(a) 

Bule  refused. 

(a)  The  rale  wm  aUo  mored  on  the  ground  of  misdirection  and  snrprUe,  for  neither  of  which 
the  eoart  thought  there  wm  any  pretence. 


An  attorney  or  eonnsel,  who  ai  saeh  has  paper  in  possession  of  his  adversary's  attorney 

been  intrusted  with  papers,  is  not  hoand  to  must  giro  notice  to  produce  it :  he  cannot  hare 

produce  them  in  evidenoe  on  the  eall  of  the  the  benefit  of  the  eridenee  by  subpoenaing  the 

opposite  party  or  of  a  third  person :  Jackson  v.  attorney  to  produce  it,  and  compelling  him  to 

Bortis,  14  Johns.  391 ;  Lynde  «.  Jndd,  3  Day,  testify  whether  it  was  delivered  to  him  by  hii 

499;  Durkee  v.  Leland,  4  Vermont,  012.    A  client:    MTherson  e.  Rathbone,  7  Wendellf 

party  wishisg  to  avail  himself  in  evidence  of  ft  216. 


♦RICHARD  MITCHELL  and  DOROTHY,  his  Wife,  v.  CRASS-  r,„jj- 

WELLER  and  Another.    Jan.  27.  L  -*»< 

A  master  is  responsible  for  an  injury  resulting  from  the  negligence  of  his  servant  whilst  driving 
his  cart  or  carriage,  provided  the  servant  is  at  the  time  engaged  in  his  master's  buRiness» 
even  thmigh  the  accident  happens  in  a  place  to  which  his  master's  business  did  not  call  him : 
hut,  if  the  journey  upon  whieh  the  servant  starts  be  solely  for  his  own  purposes,  and  under- 
taken without  the  knowledge  or  consent  of  his  master,  the  latter  is  not  responsible. 

The  defendants'  carman,  having  finished  the  business  of  the  day,  returned  to  their  nhop  in  Wel- 
beek  Street,  with  their  horse  and  cart,  and  obtained  the  key  of  the  stable,  which  was  close  al 
hand ;  bui,  instead  of  going  there  at  once,  and  putting  up  the  horse,  as  it  was  his  duty  to  do^ 
he,  without  his  masters'  knowledge  or  consent,  drove  a  fellow- workman  to  Euston  Square ;  and^ 
in  his  way  back,  ran  over  and  injured  the  plaintilT  and  his  wife : — Held,  that,  inasmuch  as  th^ 
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•armiui  waa  not  at  Ibe  time  of  the  aeoidenl  •ngai^d  in  the  bmsiness  of  bii  mu^n,  tbtj  ««• 
act  rexpoDsible  for  the  conaeqneooes  of  his  onauthortsed  act. 

The  declaration  alleged  that  **  the  defendants  were  possessed  of  a  certain  cart  and  horse,  which 
was  being  driven  by  and  nnder  the  care  and  direction  of  their  servant," — not  sajing,  at  the 
time  of  the  grievance  complained  of;  and  that,  ''whilst  the  plaintiff  was  crossing  a  eertsin 
street,  Ac,  the  defendants,  by  their  servant,  so  negKgently  and  improperly  drove  and  directed 
the  said  cart  and  horse  along  the  said  street,  that  the  plaintiff  was  knocked  down  and  injured :" 
— Held,  that  the  first  allegation  was  immaterial,  and  not  travertable;  and  that,  under  ''net 
guilty,"  the  defendants  might  show  that  the  driver  was  not  at  the  time  of  the  accident  acting 
as  their  ser\'ant 

Qumre,  as  to  the  power  of  the  judge  to  add  a  pUm  at  the  trial,  onder  tha  222d  saetieii  of  the  eom- 
mon  law  procedure  act,  15  A  16  Vict.  c.  70. 

This  was  an  action  by  husband  and  wife,  to  recover  a  eompen8ati(m 
in  damages  for  injuries  sustained  by  them  through  the  alleged  negligent 
driving  of  the  defendants*  s«*vant. 

The  first  count  of  the  declaration  stated,  that,  on  the  8th  of  Sep- 
tember, 1852,  the  defendants  were  possessed  of  a  certain  cart  and 
horse,  which  was  being  driven  by  and  under  the  care  and  direction  of 
the  defendants'  servant ;  and  that,  whilst  the  plaintiff  Dorothy  was 
crossing  a  certain  street  in  London,  called  Grafton  Street,  the  defend- 
ants,  by  their  said  servant,  so  negligently  and  improperly  drove  and 
directed  the  said  cart  and  horse  along  the  said  street,  that  the  said  cart 
and  horse  ran  against  and  struck  the  plaintiff  Dorothy  with  great  vio- 
lence, and  threw  her  down,  and  the  wheel  of  the  said  cart  passed  over 
ber;  by  reason  whereof,  the  said  last-mentioned  plaintiff  was  very 
*9^R1  ^^^^  ^^^^  ^^^  injured^  *and  was  confined  to  her  bed  several 
^  weeks,  and  during  that  time  underwent,  and  still  continued  to 
undergo,  a  great  deal  of  pain  and  suffering ;  and  the  plaintiff  in  right 
of  the  said  plaintiff  Dorothy  claimed  lOOi. 

The  second  count  was  for  the  injury  sustained  by  the  plaintiff  Rich- 
ard Mitchell. 

The  defendants  pleaded, — ^first^  not  giutey, — secondly,  that  they  were 
not  possessed  of  the  said  horse  and  cart  in  the  declaration  mentioned: 
whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervi»,  G.  J.,  at  the  sittings  at  Westmin- 
ster, after  the  last  term.  The  facts  appeared  to  be  as  follows  z-rThe 
defendants  are  ironmongers,  carrying  on  an  extensive  business  in  Wel- 
beck  Street,  and  were  possessed  of  a  horse  and  cart,  with  which  their 
carman  had  on  the  day  mentioned  in  the  declaration  been  out  to  dela- 
yer goods.  Returning  home  at  a  late  hour  in  the  evening,  the  carman 
drove  up  to  the  shop-door  to  get  the  keys  of  the  stable,  for  the  pur- 
pose of  putting  up  the  horae  and  cart.  Having  got  the  keys,  the  ear- 
man  was  about  to  proceed  to  the  stable,  which  waa  in  an  adjoining 
.street,  and  within  five  hundred  yards  of  the  ahop,  when  the  defendants' 
foreman,  who  was  unwell,  asked  him  to  drive  him  a  part  of  his  way 
home ;  whereupon  the  carman  went  to  the  house  for  the  purpose  of 
asking  the  permission  of  one  of  his  employers,  but,  not  finding  either 
x>f  them  at  home,  returned  to  the  foreman,  and,  observing  that  ^^he 
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would  chance  it/'  ke  drove  him  as  far  as  Euston  Square.    In  returning 
thence  to  the  stable,  be  accidentally  ran  over  the  plaintiffs. 

Upon  this  state  of  facts,  it  was  contended  on  the  part  of  the  defend- 
ants that  they  were  not  responsible,  the  accident  having  happened  whilst 
the  carman  was  doing  something  out  of  the  scope  of  his  duty. 

The  Lord  Chief  Justice  intimating  a  doubt  whether  *this  de-  r^oon 
fence  was  open  to  them  under  not  guilty  and  not  possessed,  the  ^ 
counsel  for  the  defendants  asked  his  lordship  to  amend,  under  the  222d 
section  of  the  common  law  procedure  act,  15  &  16  Vict.  c.  76,(a)  by 
adding  a  plea,  that,  at  the  time  when  the  injury  was  sustained  by  the 
plaintiffs,  the  said  cart  and  horse  were  not  being  used  in  the  employ 
of  the  defendants,  but  were  being  improperly  used  and  driven  by  cer- 
ttin  persons  driving  themselves  for  other  and  different  purposes.  His 
lordship  allowed  the  amendment. 

On  the  part  of  the  plaintiffs  it  was  insisted,  that,  inasmuch  as  the 
carman  was  in  charge  of  the  cart  and  horse  of  the  defendants  when 
the  accident  happened,  though  he  might  have  exceeded  his  duty  in  what 
ke  did,  they  still  were  responsible  for  the  consequences. 

His  lordship  directed  the  jury  to  find  for  the  plaintiffs,  telling  them 
at  the  same  time  to  assess  the  damages  they  considered  the  plaintiffs 
entitled  to.  The  jury  accordingly  assessed  the  damages  at  30/.  for  the 
injary  done  to  the  plaintiff  Thomas  Mitchell,  and  at  102.  for  the  injury 
to  his  wife.  And  leave  was  reserved  to  the  plaintiffs  to  move  to  enter 
the  verdict  for  them,  if  the  court  should  think  that  the  defence  raised 
by  the  *added  plea  was  not  admissible  under  the  pleas  originally  r-^QAfx 
pleaded,  and  that  the  Chief  Justice  had  no  power  under  the  ^  '^ 
statute  to  allow  such  additional  plea;  or  that  the  defendants  were 
under  the  circumstances  responsible  for  the  negligence  of  their  car* 
man. 

Shee^  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  ac- 
cordingly. He  referred  to  Joel  t*.  Morrison,  6  C.  &  P.  501  (E.  C.  L. 
R.  vol.  25),  and  Sleath  v.  Wilson,  9  C.  &  P.  607  (E.  C.  L.  R.  vol.  38). 

Bylen^  Serjt.,  now  showed  cause. — [Shety  Serjt.,  admitted  that  a 
recent  case  in  the  Queen's  Bench  had  decided  that  the  amendment  was 
allowable  under  s.  222  of  the  15  &  16  Vict.  c.  76,  and  therefore  he 
abandoned  that  point.]  The  only  question  is,  whether,  at  the  time  the 
accident  happened,  the  carman  was  about  his  employers'  business,  so 

(a)  "  Wbereu,  the  power  of  ftUMadmrat  now  Teitsd  in  the  eonrti  Mid  the  jadges  thereof  {e 
SasefDeient  to  enable  them  to  prevent  the  failare  of  juatice  by  reMon  of  miftiikei  and  ubjootions 
ef  furm," — be  it  enaeted  as  foUowf, — *•  It  shall  be  lawful  for  the  superior  oourts  of  eomiuon  law, 
and  txery  jadgv  thereof,  and  any  judge  sitting  at  nisi  prius,  at  all  times  to  amend  nil  dt>f\»cts 
aad  errors  in  any  proceeding  in  oivil  eattses»  whether  there  is  anything  in  writing  ti»  amend  by 
•r  Dot,  and  whether  the  defeet  or  error  be  that  of  the  party  applying  to  amend,  or  not:  nnd  all 
ineh  amendments  may  be  made  with  or  withont  eosts,  and  upon  such  terms  as  to  the  court  or 
jodge  may  seem  fit ;  and  all  sneh  amaDdmentJ  as  may  be  necessary  for  the  purpose  of  deter- 
mining  in  the  existing  suit  the  real  question  in  controTersy  between  the  parUcs,  shall  be  lo 
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as  to  make  them  responsible  for  his  negligence.  The  facts  were  these: 
— On  the  night  in  qaestion,  his  duties  for  the  day  being  ended,  the 
carman  took  the  keys  for  the  purpose  of  placing  the  horse  and  cart  in 
the  stable,  when  a  fellow-servant  asked  him  for  a  lift.  The  carman 
thereupon  went  in  search  of  his  masters,  in  order  to  obtain  their  per- 
mission :  but,  being  unable  to  find  either  of  them,  and  being  willing  to 
oblige  his  fellow-servant,  who  it  appeared  was  unwell,  he  consented  to 
go  without  leave.  Accordingly,  he  drove  the  foreman  to  Euston  Square, 
and,  on  his  way  back,  met  with  the  misfortune  which  gives  rise  to  this 
action.  The  question  is,  whether  the  carman  can,  under  these  circum- 
stances, be  said  to  have  been  the  servant  of  the  defendants  at  the  time 
of  the  accident.  [Jervis,  J. — Or  whether  the  defendants  can  be  said 
to  have  driven  the  horse  and  cart  by  him  against  the  plaintifis.]  The 
rule  is  well  laid  down  by  Parke,  B.,  in  Joel  v.  Morrison,  6  G.  &  P.  501 
(E.  C.  L.  R.  vol.  25),  where,  in  summing  up,  the  learned  baron  told 
the  jury,  that,  <(If  the  servants,  being  on  their  master's  business, 
*91M  *^^^^  ^  detour  to  call  upon  a  friend,  the  master  will  be  respon- 
-*  sible.  If  you  think  the  servants  lent  the  cart  to  a  person  who 
was  driving  without  the  defendant's  knowledge,  he  will  not  be  respon- 
sible. Or,  if  you  think  that  the  young  man  who  was  driving  took  the 
cart  surreptitiously,  and  was  not  at  the  time  employed  on  his  master's 
business,  the  defendant  will  noj;  be  liable.  The  master  is  only  liable 
where  the  servant  is  acting  in  the  course  of  his  employment.  If  be 
was  going  out  of  his  way,  against  his  master's  implied  commands,  when 
driving  on  his  master's  business,  he  will  make  his  master  liable :  but, 
if  he  was  going  on  a  frolic  of  his  own,  without  being  at  all  on  his  mas- 
ter's business,  the  master  will  not  be  liable."  That  ruling  was  adopted 
in  Sleath  v.  Wilson,  9  C.  &  P.  607,  where,  a  servant,  having  set  his 
master  down  in  Stamford  Street,  was  directed  by  him  to  put  up  in 
Castle  Street,  Leicester  Square,  but,  instead  of  doing  so,  went  to  deli- 
ver a  parcel  of  his  own  in  the  Old  Street  Road,  and,  in  returning,  drove 
against  an  old  woman,  and  injured  her ;  and  it  was  held  that  the  mas- 
ter was  not  responsible  for  the  servant's  act.  Erskine,  J.,  there  says : 
«I  think  the  law  has  been  most  properly  laid  down  by  Mr.  Baron 
Parke,  in  the  case  which  has  been  cited.  It  is  quite  clear,  that,  if  a 
servant,  without  his  master's  knowledge,  takes  his  master's  carriage  oat 
of  the  coach-house,  and  with  it  commits  an  injury,  the  master  is  not 
answerable ;  and  on  this  ground,  that  the  master  has  not  intrusted  the 
servant  with  the  carriage.  But,  whenever  the  master  has  intrusted  the 
servant  with  the  control  of  the  carriage,  it  is  no  answer  that  the  ser- 
vant acted  improperly  in  the  management  of  it.  If  it  were,  it  might 
be  contended,  that,  if  the  master  directs  his  servant  to  drive  slowly, 
and  the  servant  disobeys  his  orders,  and  drives  fast,  and  through  his 
negligence  occasions  injury,  the  master  will  not  be  liable.  But  that 
is  not  the  law:  the  master  in  such  a  case  will  be  liable;  and  the 
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Aground  is,  that  he  has  put  it  in  the  servant's  power  to  misma-  r^^Ao 
Dage  the  carriagCi  by  intrusting  him  with  it.     And  in  this  case  '- 
I  am  of  opinion  that  the  servant  was  acting  in  the   course  of  his 
employment,  and  till  he  had  deposited  the  carriage  in  the  Red  Lion 
stables,  in  Castle  Street,  Leicester  Square,  the  defendant  wss  liable  for 
any  injury  which  might  be  committed  through  his  negligence.'*    Again, 
in  Lamb  v.  Palk,  9  C.  &  P.  629  (E.  C.  L.  R.  vol.  88),  a  van  was  stand- 
ing at  the  door  of  A.,  from  which  A.'s  goods  were  unloading,  and  A.'s 
gig  was  standing  behind  the  van  :  B.'s  coachman,  who  was  driving  B.'s 
carriage,  came  up,  and,  there  not  being  room  for  the  carriage  to  pass, 
the  coachman  got  off  his  box,  and  laid  hold  of  the  van  horse's  head : 
this  caused  the  van  to  move,  and  thereby  a  packing-case  fell  out  of  the 
Tan  upon  the  shafts  of  the  gig,  and  broke  them :  and  it  was  held  that 
B.  was  not  liable  for  this,  as  the  'coachman  was  not  acting  in  the  em- 
ploy of  B.  at  the  time  the  accident  occurred.     From  these  authorities, 
it  appears  to  be  clear,  that  a  master  is  not  responsible  for  an  injury 
resulting  from  the  negligent  driving  of  his  servant,  unless  he  is  at  the 
time  acting  in  his  employ  ;  that  a  mere  deviation  by  the  servant  from 
the  master's  orders,  or  from  the  proper  course  of  a  journey,  will  not 
relieve  the  master  from  responsibility ;  but  that,  where  the  whole  pur- 
pose of  the  journey  is  the  business  of  the  servant,  and  not  of  the  mas- 
ter,—where  the  servant  is  so  acting  that  he  cannot  be  said  to  be  doipg 
a  thing  that  is  within  the  scope  of  his  employment  or  duty,  there  the 
master  is  not  liable.     Here,  the  man  clearly  was  not  acting  within  his 
employment  at  all  in  going  to  Euston  Square :  his  going  there  was  not 
an  irregular  performance  of  his  master's  business,  but  a  total  breach 
of  doty,  for  which  the  defendants  clearly  cannot  be  responsible. 

Shee^  Serjt.,  Petersdcrff^  and  Garths  now  showed  *cause. —  r^o^o 
The  principle  upon  which  the  question  in  this  case  turns,  is  well  ^ 
ascertained ;  the  diflSculty  is,  in  the  proper  application  of  it.  Unless 
tke  defendants  be  responsible  here,  it  would  be  impossible  to  sustain 
the  cases  of  Joel  v,  Morrison  and  Sleath  v.  Wilson,  upon  the  facts 
there  given  in  evidence.  It  is  a  mere  case  of  extra  viam.  The  carmah 
continued  to  be  acting  in  the  employment  and  upon  the  business  of  his 
masters,  until  he  had  actually  deposited  the  horse  and  cart  at  the 
stable.  The  case  might  have  been  different,  if  the  horse  had  been 
stabled,  and  afterwards  taken  out  without  the  defendants'  consent,  for 
the  purpose  of  going  to  Euston  Square.  Suppose,  in  coming  home 
from  Euston  Square,  the  horse  had  cast  a  shoe,  or  the  harness  had  got 
broken, — would  not  the  defendants  have  been  liable  to  the  tradesmen 
for  the  reshoeing  or  repairing?  The  true  principle  is,  that  the  master 
is  responsible,  because  he  has  intrusted  the  power  of  doing  mischief  to 
a  negligent  or  dishonest  servant.  [Gresswbll,  J. — I  cannot  assent  to 
so  large  a  proposition.  Maulb,  J. — The  question  is,  not  whether  the 
servant  was  trtutedj  but  whether  he  was  employed,  so  as  to  make  hia 
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.master  liable.  The  way  it  is  always  pat,  is,  whether  the  man  wu 
about  his  master's  business  at  the  time.  This  man  clearly  was  not. 
j£RVis,  C.  J. — He  started  from  his  master's  door,  not  to  go  to  the 
stable,  as  his  duty  and  his  employment  required,  but  for  the  purpose 
of  going  to  Euston  Square,  a  purpose  quite  dehors  his  employment.] 
His  business  was  not  over  until  he  reached  the  stable.  [Maulb,  J.— 
Suppose  one  of  his  employers  had  been  there,  and  had  said  to  the  man, 
«« Take  the  horse  to  the  stable,"  and,  instead  of  doing  so,  he  chose  to 
take  his  wife  and  children  out  for  a  drive, — would  his  employers  be 
responsible  for  an  injury  done  by  his  negligent  driving  on  that  trip!] 
Perhaps  not.  The  principle  upon  which  this  sort  of  action  is  founded, 
♦9JJ.1  ^*  '**^  down  in  Brucker  v.  ♦Fremont,  6  T.  R.  669,  and  M 'Manns 

•I  V.  Crickett,  1  East,  106.  The  222d  section  of  the  15  &  16 
Vict.  c.  76,  was  meant  to  authorize  the  amendment  of  defects  and 
errors  on, the  record  as  existing,  not  the  substitution  of  a  new  defence. 
[Jervis,  C.  J. — I  understood  my  Brother  Shee  to.  have  abandoned  this 
point.  Besides,  it  does  not  arise,  unless  the  defence  is  held  to  be 
inadmissible  under  the  other  two  pleas.]  The  introductory  averments, 
that  the  defendants  '<  were  possessed  of  a  certain  cart  and  horse,"  and 
that  the  horse  «  was  being  driven  by  and  under  the  care  and  direction 
of  the  defendants'  servant,"  clearly  are  not  put  in  issue  by  not  guilty, — 
Taverner  v.  Little,  5  N.  C.  678,  7  Scott,  796 ;  Dunford  v.  Trattles,  12 
M.  &  W.  529  ;t  Woolf  v.  Beard,  8  C.  4  P.  878  (E.  C.  L.  R.  vol.  84); 
Hart  r.  Crowley,  12  Ad.  &  E.  878  (E.  C.  L.  R.  vol.  40).  [Williams, 
J. — It  is  impossible  to  contend  that  the  inducement  here  is  traversable. 
If  so,  it  need  not  be  pleaded  to.  Mauls,  J. — The  declaration  should, 
to  make  the  averment  material,  have  alleged  that  the  cart  and  horse 
were  under  the  care  and  direction  of  the  defendants'  servant  at  the 
time  of  the  accident']  Taking  the  declaration  altogether,  it  sufficiently 
appears  that  that  is  the  time  referred  to. 

Jervis,  G.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  unnecessary  to  express  any  opinion  as  to  whether  the  222d  section 
of  the  15  &  16  Vict.  c.  76,  warranted  me  in  allowing  the  third  plea  to 
be  added  :  if  called  upon  to  do  so,  I  should  wish  to  take  time  to  con- 
sider it,  and  also  to  see  the  case  upon  the  subject  said  to  have  been 
decided  in  the  Queen's  Bench.(a)  My  present  impression,  however,  is, 
that  the  power  is  not  limited  to  the  amendment  of  errors  and  defects, 
i^oAtn  ^^  suggested  by  Mr.  Garth:  but  I  think  the  section  extends  *to 

^  any  amendment  which  tends  to  promote  the  trial  of  the  substan- 
tial question  between  the  parties.  I  am,  however,  quite  satisfied  that 
the  defence  was  admissible  on  the  record  as  originally  framed.  The 
declaration  alleges,  that,  on  a  certain  day,  the  defendants  were  pos- 
sessed of  a  certain  cart  and  horse,  which  was  being  driven  (not  stating 

(a)  The  eue  probably  alluded  to  is  Kernot  v.  Cnrtlf,  20  Law  Tiiii«8,  05 :  bat  it  is  not  to  A« 
yvpoM :  it  was  an  amendmont  of  an  exiatiag  plea  thai  was  touglik 
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jt  to  be  80  being  driven  at  the  time  of  tbe  accident)  by  and  under  the 

care  and  direction  of  the  defendants'  servant.     If  this  allegation  were 

traversed,  it  would  be  established  bj  proof  of  any  driving  by  their 

servant  at  any  time :  it  is  therefore  an  immaterial  allegation.     Then, 

because  they  have  not  already  fixed  the  time,  the  plaintiffs  do  in  some 

sort  ascertain  it  in  the  charging  part, — <«and  that,  whilst  the  plaintiff 

Dorothy  was  crossing  a  certain  street  in  London,  called  Grafton  Streetj^ 

the  defendants,  by  their  said  servant,  so  negligently  and  improperly 

drove  and  directed  the  said  cart  and  horse  along  the  said  street,  that 

the  said  cart  and  horse  ran  against  and  struck  the  plaintiff  Dorothy," 

be.    I  think  <<  not  guilty*'  puts  in  issue  whether  at  the  time  of  the 

accident  the  driver  of  the  cart  was  the  servant  of  the  defendants* 

That  brings  us  to  the  principal  point,  whether,  under  the  circumstances 

disclosed  by  the  evidence,  the  defendants  are  responsible  for  the  injury 

which  the  plaintiffs  have  sustained.     Each  case  must  depend  upon  its 

own  particular  circumstances.     No  doubt  a  master  may  be  liable  for 

iojary  done  by  his  servant's  negligence,  where  the  servant,  being  about 

his  master's  business,  makes  a  small  deviation,  or  even  where  he  so 

exceeds  his  duty  as  to  justify  his  master  in  at  once  discharging  him. 

Bat,  here  it  cannot  be  denied,  that,  though  it  was  the  duty  of  the 

carman,  on  his  arrival  with  the  horse  and  cart  at  Welbeck  Street, 

immediately  to  take  them  to  the  stable,  he,  in  violation  of  that  duty, 

and  without  the  sanction  or  knowledge  of  his  employers,  instead  of 

going  to  the  stable,  started  on  *a  new  journey,  wholly  uncon-  p^^^>. 

nected  with  his  masters'  business, — as  my  Brother  Parke  ex-  ^ 

presses  it  in  Joel  v.  Morrison,  <«on  a  frolic  of  his  own."     I  think,  at 

all  events,  if  the  master  is  liable  where  the  servant  has  deviated,  it 

must  be  where  the  deviation  occurs  in  a  journey  on  which  the  servant 

has  originally  started  on  his  master's  business ;  in  other  words,  he  must 

be  in  the  employ  of  his  master  at  the  time  of  committing  the  grievance. 

I  think  that  was  not  the  case  here,  and  therefore  I  think  the  defendants 

are  not  liable  to  this  action. 

Maulb,  J. — I  am  of  the  same  opinion.  The  declaration  states,  that 
on  the  8th  of  September,  1852,  the  defendants  were  possessed  of  a 
certain  cart  and  horse,  which  was  being  driven  by  and  under  the  care 
and  direction  />f  their  servant ;  and  then  it  alleges,  that,  at  another 
time, — the  date  being  left  uncertain, — whilst  the  plaintiff  Dorothy  was 
crossing  a  certain  street  called  Orafton  Street,  the  defendants,  by  their 
said  servant,  so  negligently  and  improperly  drove  and  directed  the  said 
cart  and  horse  along  the  said  street,  that  the  said  cart  and  horse  ran 
against  the  plaintiff  Dorothy,  and  did  the  injury  complained  of.  The 
declaration  would  have  been  perfectly  good  if  it  had  altogether  omitted 
the  allegation  that  the  defendants  were  possessed  of  a  cart  and  horse. 
What  is  traversed  by  «<  not  guilty,"  is,  that  the  defendants,  by  their 
servant,  negligently  drove  the  cart  and  horse  against  the  plaintiff* 
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That  brings  us  to  the  real  question.  The  facts  were  these: — The 
defendants*  carman,  having  finished  his  business,  had  nothing  further 
to  do  but  to  drive  the  horse  to  the  stable.  At  the  time  of  the  acci- 
dent, he  was  not  going  a  roundabout  way  to  the  stable,  or,  as  one  of 
the  cases  expresses  it,  making  a  detour.  He  was  not  engaged  in  the 
business  of  his  employers.  But,  in  violation  of  his  duty,  so  far  from 
*9171  ^^^^S  what  he  was  employed  to  do,  he  did  something  totally 

-^  ^inconsistent  with  his  duty,  a  thing  having  no  connexion  what- 
ever with  his  employers*  service.  The  servant  only  is  liable,  and  not 
the  employers.  All  the  cases  are  reconcilable  with  that.  The  master 
is  liable  even  though  the  servant,  in  the  performance  of  his  daty,  is 
guilty  of  a  deviation  or  a  failure  to  perform  it  in  the  strictest  and  most 
convenient  manner.  But,  where  the  servant,  instead  of  doing  that 
which  he  is  employed  to  do,  does  something  which  he  is  not  employed 
to  do  at  all,  the  master  cannot  be  said  to  do  it  by  his  servant,  and 
therefore  is  not  responsible  for  the  negligence  of  the  servant  in 
doing  it. 

Cresswell,  J. — I  am  of  the  same  opinion.  For  the  reasons  given 
by  my  Lord  and  my  Brother  Maule,  I  think  the  defence  was  admissible 
under  not  guilty.  I  do  not  think  the  Lord  Chief  Justice  was  wrong  io 
allowing  the  third  plea  to  be  added  :  but,  in  the  absence  of  information 
as  to  the  case  said  to  have  been  decided  in  the  Court  of  Queen's  Bench, 
I  abstain  from  saying  anything  on  that  point.  As  to  the  main  point 
of  the  case,  I  agree,  that,  under  the  circumstances,  the  carman  cannot 
be  said  to  have  been  acting  in  the  employ  of  the  defendants  at  the  time 
the  injury  complained  of  was  done,  so  as  to  make  them  responsible  in 
damages  for  his  negligence.  No  doubt,  if  a  servant,  in  executing  the 
orders,  express  or  implied,  of  his  master,  does  it  in  a  negligent, 
improper,  and  roundabout  manner,  the  master  may  be  liable.  But, 
here,  the  man  was  doing  something  which  he  knew  to  be  contrary  to 
his  duty,  and  a  violation  of  the  trust  reposed  in  him.  The  expression 
used  by  him  at  the  time  he  started  upon  the  unauthorized  journey, 
showed  that  he  was  aware  that  he  was  doing  that  which  was  incon- 
sistent with  his  duty.  I  think  it  would  be  a  great  hardship  upon  the 
employers  to  hold  them  to  be  responsible  under  such  circumstances. 
*24ftl       *WiLLiAMS,  J. — I  am  entirely  of  the  same  opinion :  and  I 

•*  must  say  I  should  have  been  extremely  sorry  if  any  authority 
could  have  been  found  which  would  compel  us  to  hold  that  this  man 
was,  at  the  time  of  the  accident  which  occurred  through  his  breach 
of  duty  and  his  negligence,  acting  in  the  employ  of  the  defendants. 
If  the  allegation  that  the  defendants  were  possessed  of  the  cart  and 
horse  which  was  being  driven  by  their  servant,  had  pointed  to  the  par- 
ticular  time  of  the  committing  of  the  injury,  the  defendants  might 
have  traversed  the  inducement.  But,  here,  the  introductory  averment 
is  so  framed  as  not  to  involve  the  question  whether  at  the  time  of  the 
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aeeident  the  oart  and  horse  were  under  the  care  and  management  of 
the  defcndanta  by  their  servant.  The  allegation,  therefore,  was  imma- 
terial, and  not  traversable.  -  As  to  the  construction  of  the  222d  section 
of  the  15  &  16  Vict.  c.  76,  I  do  not  profess  to  have  formed  any 
opinion.  Rale  discharged. 

A  pnncipal  10  lUble  to  third  persons,  for  the  and  is  Dot  a  wilful  departore  fVom  it ;  but  if 

frauds,  torts,  and  negligenoes  of  the  agent,  the  act  be  done  from  mere  wantonness  or  maliee, 

eTea  though  the  conduct  of  the  agent  is  with-  the  principat  is  not  liable :  Johnson  e.  Barber, 

eat  Lis  participation  or  consent,  provided  the  5  Gilmao,  425;  Wiswall  v.  Brinson,  10  Iredell, 

act  is  done  in  the  eonrte  of  the  employment,  564. 
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A  bill  endorsed  by  A.  to  B.,  and  bjr  B.  to  C,  became  due  on  Saturday,  the  15th  of  Korember, 

and  was  presented,  and  dishonoured.    C.  gare  notice  of  dishonour  to  B.,  on  Monday,  the  17th, 

and  to  A.  on  the  following  day, — B.  baring  giren  no  notice. 
Id  an  action  by  C.  against  A., — Held,  upon  an  issue  on  a  plea  traTcrsing  the  notice  of  dishonour, 

that  the  notice  was  too  late. 
The  bill  was  placed  in  the  bands  of  D.  for  the  purpose  of  receiring  payment: — Held,  that  D. 

WB3  sufficiently  authorised  to  give  notice  of  dishonour  on  behalf  of  the  bolder. 

• 

Assumpsit  by  endorsee  against  endorser  of  a  bill  of  exchange. 

The  declaration  stated  that  one  Green,  theretofore,  to  wit,  on  the 
12th  of  July,  1851,  made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  Messrs.  Knight  &  Co.,  and  thereby  required  them  to  pay 
to  his  order  the  sum  of  52L  9«.,  four  months  after  the  date  thereof,  for 
Talae  received,  which  period  had  elapsed  before  the  commencement  of 
the  suit ;  that  Green  endorsed  the  bill  to  the  defendant';  that  the  de« 
fendant  endorsed  it  to  one  Abley ;  and  that  Abley  endorsed  it  to  the 
plaintiff,  before  it  became  due ;  and  that  Knight  &  Co.  did  not  pay  the 
said  bill,  although  the  same  wfts  duly  presented  to  them  for  payment, 
on  the  day  when  it  became  due,— of  all  which  the  defendant  then  had 
dae  notice,  and  then,  in  consideration  of  the  premises,  promised  the 
plaintiff  to  pay  him  the  amount  of  the  said  bill,  on  request. 

By  his  sixth  plea,  the  defendaut  traversed  the  notice  of  dishonour. 

The  cause  was  tried  before  Oresswell,  J.,  at  the  second  sitting  in 
London,  in  Michaelmas  "Term  last.  It  appeared  that  the  bill  was  duly 
presented  when  it  became  due,  viz.  on  Saturday,  the  15th  of  November, 
1851,  at  the  place  where  it  was  made  payable,  and  was  dishonoured ; 
that  the  plaintiff,  on  the  17th  of  November,  gave  notice  of  dishonour 
to  Abley,  and  on  the  18th  (through  the  agency  of  one  Delane)  gave 
notice  to  the  defendant. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  notice  to  him 
was  too  late,  and  that  there  was  no  ^evidence  that  the  notice  r^o'O 
given  by  Delane  was  given  with  the  authority  of  the  plaintiff,  all  ^  " 
VOL.  xiii. — 21  0  2 
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that  was  proved,  being,  that  the  bill  had  been  placed  in  Delane'a  hands 
to  obtain  payment. 

For  the  plaintifT,  it  was  insiBted,  that,  inasmuch  as  the  notice  reached 
the  defendant  in  the  same  time  as  it  would  have  done  if  Abley  had 
given  it,  it  was  a  saflScient  notice,  and  that  Delane  was  duly  authorised 
to  give  the  notice ;  and  the  case  of  Turner  v.  Leech,  4  B.  &  Aid.  451 
(£.  C.  L.  R.  irol.  6),  was  referred  to. 

The  learned  judge  directed  the  jury  to  find  i^r  the  defendant  on  the 
sixth  issue,  reserving  leave  to  the  plaintiff  to  enter  the  verdict  for  him, 
for  the  amount  of  principal  and  interest,  if  the  court  should  be  of  opi- 
nion  that  the  notice  was  sufficient. 

Hawkin$^  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

Shee^  Sorjt.,  for  the  defendant,  also  obtained  a  cross-rule  nisi  to 
enter  a  verdict  for  him  on  the  third  issue  (on  a  plea  traversing  the 
endorsement  by  the  defendant  to  Abley) :  but  this  rule  ultimately 
beoame  unimportant. 

Macnamara  (with  whom  was  Shee^  Serjt.),  now  showed  cause  against 
the  plaintiff's  rule. — The  bill  in  question  was  endorsed  by  the  defend- 
ant to  Abley,  and  by  Abley  to  the  plaintiff.  It  became  due  on  Satur- 
day,  the  15th  of  November,  and  was  duly  presented,  but  not  paid.  No- 
tice of  dishonour  was  given  by  the  plaintiff  to  his  immediate  endorser, 
Abley,  on  Monday,  the  17th.  Abley  gave  no  notice  to  the  defendant: 
but,  on  Tuesday,  the  18th,  the  plaintiff,  on  his  own  account  gave  the 
defendant  notice.  That  clearly  was  out  of  time.  The  time  for  giving 
notice  of  dishonour  is  now  defined  by  well-established  and  simple  and 
^^f\M  *^^^^^^^  rules.  The  holder  has  one  day  after  he  knows  of  the 
^  dishonour  of  the  bill,  to  give  notice  to  such  of  the  prior  parties 
as  he  means  to  charge ;  and  each  of  such  prior  parties  has  in  like  man- 
ner one  day.  ^^It  is  not,"  as  Burrough,  J.,  says,  in  Dobree  v.  East- 
wood, 3  C.  &  P.  250  (E.  C.  L.  R.  vol.  14),  «<  that  the  holder  of  the  bill 
has  as  many  days  as  there  are  endorsers,  but  that  each  endorser  has 
hU  own  day"  If  such  a  notice  as  this  be  good,  it  would  follow,  that, 
in  the  case  of  twelve  endorsements,  the  holder  might  claim  twelve  days 
in  which  to  give  notice  to  the  first  endorser.  Such  a  proposition  clearly 
cannot  be  maintained.  The  rule  is,  it  is  submitted,  correctly  deduced 
from  the  cases  in  Chitty  and  Hulme  on  Bills,  9th  edit.  p.  48S,  where  it  is 
said :  <«  The  holder  must,  in  order  to  subject  all  the  parties  to  actions 
at  his  suit,  give  or  forward  all  his  notices  to  every  one  of  the  endorsees* 
and  to  the  drawer,  whose  residences  he  can  ascertain,  on  the  day  after 
the  bill  or  note  was  dishonoured ;  and,  if  he  omit  to  give  or  forward 
such  direct  and  distinct  notice  to  each,  he  n^iy  be  deprived  of  all  remedy 
against  the  omitted  party,  unless  some  other  party  to  the  bill  has  given 
bim  notice  of  dishonour  in  due  time,  in  which  case  the  latter  notice 
"ft'xW  enure  to  the  benefit  of  any  holder."  Again,  p.  491, — ««But,  if  any 
PAC  party  miss  a  day  in  duly  (?)  giving  or  forwarding  notice,  without 
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legal  excose,  a  link  in  the  chain  of  regular  notice  is  broken,  and  all  the 
other  parties  are  prim&  facie  discharged  from  liability  to  be  sued.     So, 
if  there  are  several  endorsers  of  a  bill,  and  the  last  endorsee  and  holder 
resorts,  in  the  first  instance,  to  the  first  of  such  endorsers,  he  is  not 
entitled  to  as  many  days  as  there  are  endorsers,  to  give  notice  of  the 
dishonour  to  him,  but  must  give  it  in  the  same  time  as  he  would  have 
been  obliged  to  have  done  if  he  had  resorted  at  first  to  his  own  imme- 
diate endorser."     The  facts  in  Ghapcott  v.  Curlewis,  2  M.  &  Rob.  284, 
are  almost  identical  with  those  of  the  present  case.     There,  *the  r^oro 
,  bill  became  due  on  Saturday,  the  28th  of  May.     The  plaintiflf  '- 
living  in  Hatton  Grarden,  and  not  knowing  the  address  of  the  defendant, 
did  not  apply  to  Nicholson  (his  immediate  endorser),  who  lived  in  Bow 
Street,  Covent  Garden,  until  half  past  eleven  on  Monday  night,  for 
the  address  of  the  defendant.     Nicholson  then  told  him  that  the  de- 
fendant  was  a  tailor  in  Henrietta  Street,  and  the  plaintiff  sent  a  notice 
of  the  bill  being  dishonoured,  to  him,  on  the  Tuesday  morning,  which 
reached  him  in  the  course  of  the  same  day.     And  Tindal,  C.  J.,  said : 
<<  I  think  the  notice  was  too  late :  the  plaintiff,  if  he  meant  to  look  to 
the  defendant,  and  not  to  his  own  immediate  endorser,  ought  to  have 
made  prompt  efforts  to  ascertain  where  the  defendant  was  to  be  found. 
Looking  to  the  fact  that  all  the  parties  reside  in  the  same  town,  I  think 
it  was  the  duty  of  the  plaintiff  to  have  made  his  inquiries  so  as  to  admit 
of  his  giving  the  defendant  notice  on  the  Monday."     In  Smith  v.  Mul* 
lett,  2  Campb.  208,  in  an  action  by  the  fourt/i  against  the /rat  endorser 
of  a  bill  of  exchange,  all  the  parties  to  which  resided  in  London,  it 
appeared  that  the  plaintiff*  received  notice  of  the  dishonour  of  the  bill, 
from  his  endorsee,  on  the  20th  of  the  month,  and  gave  notice  to  his 
immediate  endorser,  by  a  letter  put  into  the  two*penny  post-ofiice  on 
the  evening  of  the  21st,  but  so  late  that  it  was  not  delivered  out  till 
the  morning  of  the  22d :  and  it  was  held,  that,  by  this  laches,  the 
plaintiff*  had  discharged  all  the  prior  endorsers,  although  in  the  course 
of  the  22d,  notice  of  the  dishonour  was  given  both  to  the  second  en- 
dorser  and  to  the  defendant.     Lord  Ellenborough  said  :  <<  It  is  of  great 
importance  that  there  should  be  an  established  rule  upon  this  subject ; 
and  I  think  there  can  be  none  more  convenient  than  that,  where  the 
parties  reside  in  London,  each  party  should  have  a  day  to  give  notice. 
I  have  before  said,  the  holder  of  a  bill  of  exchange  is  not,  omissis  om# 
nibus  aliis  negotiis,  to  devote  himself  to  ^giving  notice  of  its  p^ioeo 
dishonour.     It  is  enough  if  this  be  done  with  reasonable  expedi-  *- 
tion.     If  you  limit  a  man  to  the  fractional  part  of  a  day,  it  will  come 
to  a  question  how  swiftly  the  notice  can  be  conveyed ;  a  man  and  a 
horse  mast  be  employed,  and  you  will  have  a  race  against  time.     But, 
here,  a  day  ha$  been  lost.     The  plaintiff*  had  notice  himself  on  the  Mon- 
day, and  does  not  give  notice  to  his  endorser  till  the  Wednesday.     If  a 
party  has  an  entire  day,  he  must  send  off  his  letter  conveying  the  no* 
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tice  within  post  time  of  that  day.     The  plaintiff  only  wrote  the  letter 
^0  Aylett  on  the  Tuesday.     It  might  as  well  have  continued  in  his 
nriting-desk  on  the  Tuesday  night,  as  lie  at  the  post-office.     He  has 
clearly  been  guilty  of  laches,  by  which  the  defendant  is  discharged." 
In  Marsh  v.  Maxwell,  2  Campb.  210,  n.,  the  same  learned  judge  raled, 
that,  upon  the  dishonour  of  a  bill,  it  is  not  enough  that  the  drawer  or 
endorser  receives  notice  in  as  many  days  as  there  are  subsequent  en- 
dorsees, unless  it  is  shown  that  each  endorsee  gave  notice  within  a  day 
after  receiving  it ;  as,  if  any  one  has  been  beyond  the  day,  the  drawer 
and  prior  endorsers  are  discharged.     In  Turner  v.  Leech,  4  B.  &  Aid.  * 
451  (E.  C.  L.  R.  vol.  6),  the  endorser  of  a  bill  of  exchange  which  had 
been  dishonoured,  and  which  a  subsequent  endorser  had  made  his  own 
by  laches,  paid  the  bill,  and  immediately  gave  notice  of  dishonoar  to 
the  defendant,  a  prior  endorser ;  and  it  was  held,  that  the  plaintiff 
could  not  recover  the  amount,  although  it  appeared  that  the  defendant, 
in  case  successive  notices  had  been  given  by  all  the  parties  on  the  bill, 
could  not  have  received  notice  of  dishonour  at  an  earlier  period.    It  is 
clear,  therefore,  that  this  notice  was  not  in  time.     Then,  there  being 
no  evidence  to  show  that  Delane  had  authority  to  give  notice  of  disho- 
nour on  behalf  of  the  plaintiff,  his  notice  cannot  avail  as  a  notice  bj  a 
party  to  the  bill.     As  was  observed  by  Lord  EUenborough,  in  Stewart 
♦Q'^i.i  ^'  K®^^^^^  ^  Campb.  177,  <Uhe  notice  must  *come  from  the 
^  person  who  can  give  the  drawer  or  endorser  his  immediate  remedj 
upon  the  bill;  otherwise,  it  is  merely  an  historical  fact.'*     [Jertis, 
C.  J. — The  bill  was  left  with  Delane  by  the  plaintiff  for  the  purpose 
of  receiving  payment  of  it.     It  certainly  did  not  appear  that  Delane 
had  any  express  authority  to  give  notice  of  dishonour  to  the  defendant. 
But  I  do  not  think  such  strict  proof  of  agency  was  necessary.] 

JBawkin8j  in  support  of  his  rule. — The  notice  in  this  case  would  in- 
disputably have  been  good,  had  it  come  from  Abley  to  the  defendant. 
[Gresswell,  J. — If  the  plaintiff  meant  to  treat  the  defendant  as  his 
immediate  endorser,  he  ought  to  have  given  him  notice  on  the  Monday.] 
Is  the  plaintiff  to  suffer  from  the  laches  of  Abley  ?  [Maulb,  J. — Ye3. 
It  may  be  that  Abley  had  no  cause  of  action  against  his  endorser  on 
the  bill,  and  therefore  of  course  he  would  give  no  notice.  Jervis,  C. 
J. — Suppose  there  were  twelve  endorsers,  could  the  holder  give  a  notice 
to  each  of  them,  from  the  last  to  the  first,  on  twelve  successive  days  ?] 
It  is  submitted  he  might.  [Jervis,  C.  J. — All  the  authorities  are 
opposed  to  that.]  There  is  none  that  is  precisely  in  point.  [Jervis, 
C.  J. — Could  Abley  have  brought  an  action  against  Tipper  upon  this 
notice  ?]  Clearly  he  might :  the  holder  might  for  that  purpose  be  con- 
sidered as  his  agent.  [Maule,  J. — The  holder  is  not  the  agent  of  bis 
endorser:  but  the  endorser  is  the  agent  of  the  holder;  and  the  latter 
may  avail  himself  of  a  notice  given  by  the  former,  if  given  in  time  :{n) 

'     (a)  See  Ljsaght  r.  Bryant,  9  C.  B.  46  (B.  C.  k  R.  YoL  97). 
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bat  the  endorser  cannot  avail  himself  of  a  notice  irregularly  given  by 

the  holder.]     The  defendant  here  had  notice  as  soon  a&  he  was  entitled 

to  have  it.     [Maule,  J. — The  rule  is,  that  each  has  a  day  ;  not  that 

the  holder  has  a  day  for  each  endorser.^    *In  Wilson  v.  Swabey,  r^ocr 

1  Stark.  N.  P.  C.  84,  Lord  Ellenborough  lays  it  down,  without  ^ 

any  qualification,  that  notice  from  any  person  who  is  a  party  to  the 

bill,  is  suflScient.     So,  in  Chapman  v.  Keane,  8  Ad.  &  E.  193,  4  N.  & 

M.  607  (E.  C.  L.  R.  vol.  80),  it  was  held  that  the  holder  of  a  bill  is 

entitled  to  avail  himself  of  notice  of  dishonour  given  by  any  party  to 

the  bill :  and  therefore  an  endorsee,  who  has  endorsed  over,  and  is  not 

'    the  holder  at  the  time  of  the  maturity  and  dishonour,  may  give  notice 

at  such  time  to  an  earlier  party,  and,  upon  afterwards  taking  up  the 

bill  and  suing  such  party,  may  avail  himself  of  such  notice.     And,  in 

Harrison  v.  Ruscoe,  15  M.  k  W.  281, f  a  bill  of  exchange  was  drawn  by 

H.,  and  endorsed  by  him  to  B.,  and  by  B.  to  C,  in  whose  hands  it  was 

dishonoured.    C.'s  attorney  gave  notice  of  dishonour  in  due  time  to  A., 

but  by  mistake  stated  therein  that  he  was  directed  by  B.  (from  whom 

he  had  no  authority)  to  apply  for  payment  of  the  bill :  and  it  was  held^ 

that  the  notice  of  dishonour  was  sufficient,  notwithstanding  this  misrcr 

presentation, — the  only  effect  of  which  was,  to  give  A.  every  defence 

against  C.  that  he  would  have  had  if  the  notice  had  really  been  given 

byB. 

Jbrvis,  C.  J. — It  seems  to  me  that  the  rule  laid  down  in  Chitty  and 
Hulme  is  the  correct  rule,  and  that,  if  the  holder  of  a  bill  of  exchange 
wishes  to  avail  himself  of  a  notice  of  dishonour  given  by  him  to  a  remote 
endorser,  he  must  give  it  within  the  time  within  which  he  is  by  law 
required  to  give  it  to  his  immediate  endorser:  and  he  cannot  avail 
himself  of  his  laches,  to  gain  another  day.    If  he  could,  the  consequence 
which  has  been  pointed  out  would  follow,  viz.  that,  if  there  were  twenty 
endorsers,  he  would  have  twenty  days  within  which  to  give  notice  to 
the  first  of  them.     The  rule  is  correctly  laid  domn  by  Burrough,  J.,  in 
Dobree  v.  Eastwood,  that  the  holder  has  his  day  to  give  notice  to  any 
party  he  *may  seek  to  charge,  and  that  each  of  the  prior  en-  r^Qea 
dorsers  in  turn  has  his  day.     Each  has  one  day  to  give  notice  ^ 
to  all  the  parties  against  whom  he  intends  to  enforce  his  remedy.  That 
is  the  result  of  all  the  decisions.    No  doubt  it  is  settled,  that  the  holder 
need  not  himself  have  given  all  the  notices ;  he  may  avail  himself  of  a 
notice  duly  given  by  any  other  party  to  the  bill.    That  was  decided  in 
Chapman  v.  Keane,  8  Ad.  k  E.  193,  4  N.  &  M.  607  (E.  C.  L.  R.  vol. 
80),     And  in  Harrison  v.  Ruscoe,  15  M.  k  W.  231, f  Parke,  B.,  com- 
nienting  upon  that  case,  says:  ^«The  notice,  by  the  terms  of  the  rule, 
as  laid  down  by  the  Court  of  Queen's  Bench,  must  be  given  in  due  time 
by  the  party  to  the  bill,  that  is,  ip  due  time  if  he  himself  were  suing.'* 
That,  in  fact,  is  recognising  the  rule  as  stated  in  Chitty  and  Hulme. 
The  notice  upon  which  the  plaintiff  relies  in  this  case,  is,  his  own 
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notice :  and  he  must  show  that  that  wa^  given  in  due  time.  He  gave 
notice  in  due  time  to  Abley,  his  immediate  endorser;  but  he  did  Dot 
give  due  notice  to  the  defendant.  I  am,  therefore,  of  opinion  that  he 
has  by  his  laches  released  the  defendant;  and  consequently  the  rule 
which  has  been  obtained  to  enter  the  verdict  for  the  plaintiff  on  the 
sixth  issue,  must  be  discharged.  The  cross-rule,  irhich  now  becomes 
unnecessary,  will  also  be  discharged. 

Maule,  J. — I  am  of  the  same  opinion.  The  cases  cited  are  not  dis- 
tinguishable in  principle  from  the  case  in  hand.  The  rule  is,  that  the 
party  who  is  sought  to  be  charged  upon  the  bill,  is  entitled  to  prompt 
notice  of  its  dishonour  by  the  acceptor.  Where  the  parties  live  in  the 
same  town,  it  has  been  said  that  the  notice  must  be  given  in  time  to  be 
received  in  the  course  of  the  day  next  after  the  dishonour  of  the  bill, 
or  after  the  party  giving  the  notice  had  himself  received  notice  of  dis- 
honour. There  must  be  due  diligence, — not  that  the  party  is  bound  to 
^^.-^  neglect  all  other  business,  and,  the  moment  he  ^receives  notice, 
-'  send  a  notice  to  those  he  means  to  charge.  He  has  a  whole  day, 
and  so  much  more  as  will  enable  him,  using  due  diligence,  to  commu- 
nicate the  notice  to  the  party  sought  to  be  charged.  A  day  is  not  in 
all  cases  the  limit.  If  there  are  many  endorsers,  and  the  notice  in 
fact  travels  through  them  all,  if  there  has  been  no  want  of  diligence 
between  any  two  of  them,  whatever  time  is  occupied,  the  notice  will  be 
good.  Although  it  looks  extremely  plausible,  the  rule  is  not  that  each 
endorser  has  a  day ;  but  the  rule  is,  that  due  diligence  shall  be  ob- 
served, in  the  actual  state  of  circumstances  in  which  the  notice  is  given. 
Here,  the  plaintiff,  if  he  meant  to  charge  the  defendant,  should  bare 
given  him  notice  on  the  day  after  the  dishonour  of  the  bill,  there  being 
nothing  to  prevent  his  doing  so.  He  has,  therefore,  by  his  laches  dis- 
charged the  defendant.  I  therefore  concur  with  the  Lord  Chief  Jus- 
tice in  thinking  that  this  rule  should  be  discharged. 

The  rest  of  the  cocfrt  concurring.  Rule  discharged. 

Notiee  of  the  protest  of  a  bill  may  be  trani-  fpo^wn,  i  Leigh,  37 ;  8im|woii   v.  Tierney,  5 

mitted,  through  the  ■eveml  endorfen,  to  the  Humphrey,  419;  American  Life  and  Tnut  Co. 

drawer;  and  though  the  route  may  be  cir-  v.  Emerson,  4  Smedee  A  Merthall,  177;  Suflbrd 

cuitous,  and    delay   be  occasioned,  yet  such  r.  Wyckoif,  1  Hill,  1 1 ;  Whitman  r.  Fenners* 

Dotioe,  sent  with  due  diligence  throughout,  will  Bank,  8  Porter,  258 ;  Btting  r.  The  ScbaTlkill 

render  the  drawer  and  all  the  endorsers  liable :  Bank,  2  Barr,  355 ;  Smith  r.  Roach,  7  B.  Hon- 

Triplett  r.  Hunt,  3  Dana,  128.      Bach  party  roe,  17;  Carmenn  v.  The  Bank  of  Louisiana,  1 

has  a  full  day  to  give  notice,  but  the  over  dili-  Louis.  Ann.  Rep.  369 ;  Crocker  v.  Qetcbelli  19 

gcnce  of  one  shall  not  be  allowed  to  com  pen-  Sheplcy,  892. 
sate  the  default  of  another :  see  Brown  v.  Fer- 
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Ad  ftedmi  will  not  lie  for  the  breach  of  an  executory  eontrmot  for  the  rale  or  trantter  of  a  ship, 
onleM  the  eontrael  ooataina  a  reeital  of  the  eertifleate  of  regtatrj,  ponnant  to  tae  8  A  9  Vieiu 
e.  89,  a.  34. 

This  was  an  action  of  assampsit  for  the  non-completion  of  an  agree* 
ment  for  the  purchase  of  a  ship. 

The  first  count  of  the  declaration  stated  that  the  plaintiff,  before  and 
at  the  time  of  the  making  of  the  contract  by  the  defendant  thereinafter 
mentioned,  was  the  legal  owner  of,  and  entitled  to  sell  and  transfer  to 
the  defendant,  the  ship  or  vessel  thereinafter  mentioned :  that  there'- 
upon,  theretofore,  to  wit,  on  the  26th  of  June,  1852,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  agree  with  the 
defendant  to  sell  and  transfer  to  the  defendant,  and  to  concur  in  doing 
every  act  and  thing  on  his  part  to  sell  and  transfer  to  the  defendant, 
a  certain  ship  or  vessel  of  the  plaintiff  called  the  The  Midas,  at  and  for 
a  certain  price  then  and  there  agreed  upon  between  them,  to  wit,  the 
sum  of  2700{.,  to  be  paid  in  manner  then  also  agreed  upon  between  them 
in  that  behalf,  to  wit,  one  half  in  cash,  and  one  half  by  bills  of  ex- 
change at  six  months,  to  wit,  from  the  day  and  year  aforesaid,  he  the 
defendant  then  promised  the  plaintiff  that  he  would  accept  such  sale 
and  transfer  of  the  said  ship  or  vessel  of  and  from  the  plaintiff,  and 
pay  for  the*same  upon  the  terms  aforesaid :  that  the  plaintiff,  trusting 
to  the  said  promise  of  the  defendant,  had  always  thence  hitherto  been 
ready  and  willing  to  sell  and  transfer  to  the  defendant,  and  to  concur 
in  doing  everything  on  his  part  to  sell  and  transfer  to  him,  upon  the 
terms  aforesaid,  the  said  ship  or  vessel,  and  had  performed  everything 
on  his,  the  plaintiff's,  part,  until  he  was  so  discharged  as  thereinafter 
mentioned ;  and  did  afterwards,  and  within  a  reasonable  time  in  that 
behalf,  to  wit,  on,  Ac,  make  and  execute  to  the  defendant  upon  r^o-q 
*the  said  terms,  a  deed  of  transfer  of  the  said  ship  or  vessel,  ^ 
according  to  the  law  and  statute  in  that  behalf,  and  did  then  tender 
and  offer  to  deliver,  and  would  then  have  delivered,  the  same,  so  exe- 
cuted as  aforesaid,  to  the  defendant,  if  the  defendant  would  then  have 
accepted  the  same  and  such  transfer  as  aforesaid, — of  all  which  pre- 
mises the  defendant  then  had  due  notice :  Breach,  that  the  defendant 
had  not  at  any  time,  although  more  than  a  reasonable  time  for  his  so 
doing  had  elapsed  afterwards  and  before  the  commencement  of  the  suit, 
accepted  the  said  sale,  transfer,  or  deed,  so  executed  as  aforesaid,  nor 
in  any  manner  paid  the  said  price,  or  any  part  thereof,  in  money  or 
bills,  or  otherwise ;  and  then,  and  before  any  breach  of  t|)e  contract 
by  the  plaintiff,  wholly  discharged  the  plaintiff  from  doing  any  oth^r 
or  farther  act  towards  the  completion  of  the  said  sale  and  transfer ; 
and  then  declared  that  he,  the  defendant,  never  would  complete  the 
samei  or  fulfil  his  contra<^t  in  that  behalf,  but  had  wholly  neglected  and 
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refused  so  to  do ;  whereby  the  plaintiff  had  not  only  lost  and  been  de- 
prived of  all  the  benefit  and  advantage  which  he  woald  otherwise  hate 
derived  and  acquired  from  the  falfilment  by  the  defendant  of  his  pro- 
mise aforesaid,  but  had  been  put  to  great  costs  and  charges,  &c. 

There  was  also  a  count  upon  an  account  stated. 

Plea,  amongst  others,  non  asBumpsit. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  last  Summer  Assixes 
at  Ouildford.  It  appears  that  the  defendant  had  entered  into  a  verbal 
contract  with  the  plaintiff  for  the  purchase  of  theabip  Midas,  for  27001., 
to  be  paid  for,  one  half  in  cash,  and  the  residue  by  bills  at  six  months; 
and  that  there  was  no  bill  of  sale  or  other  agreement  in  writing. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  plaintiff  was 

precluded  from  recovering,  by  the  ship  registry  act,  8  &  9  Vict.  c.  89,  s. 

*9R01  ^^^  ^^^  ^^T^t  ^<of  a  bill  of  ^sale,  or  other  instrument  in  writing, 

-'  containing  a  recital  of  the  certificate  of  registry  of  such  ship  or 

vessel,  or  the  principal  contents  thereof." 

A  verdict  was  found  for  the  plaintiff,  damages  800{. ;  leave  being  re- 
served to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  issue 
raised  on  non  assumpsit,  if  the  court  should  be  of  opinion  that  the 
objection  was  well  founded. 

Shee^  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accord- 
iiigly*  He  referred  to  Hughes  v.  Morris,  2  De  6ex,  M*N.  &  6.  849, 
and  M'Calmont  v.  Rankin,  2  De  Oex,  M'N.  k  G.  408. 

Channellj  Serjt.,  and  Lu$h,  now  showed  cause. — The  question  is, 
whether  an  executory  contract  for  the  sale  of  a  ship  is  valid,  in  the  ab- 
sence of  a  bill  of  sale,  or  other  instrument  in  writing,  containing  a  re- 
cital of  the  certificate  of  registry  of  the  ship,  or  the  principal  contents 
thereof.  The  8  &  9  Vict.  c.  89,  s.  84,  does  not  apply  to  an  exeeutcry 
contract.  Upon  the  earliest  ships'  registry  act,  26  6.  8,  c.  60,  s.  17, 
it  was  doubtful  whether  it  extended  to  executory  contracts.  The  34  6. 
8,  c.  68,  s.  14,  which  was  passed  to  remove  that  doubt,  expressly  in- 
cludes contracts  or  agreements  to  transfer.  Under  that  statute,  the 
present  objection  might  avail.  In  the  6  6.  4,  c.  110,  however,  which 
consolidated  the  law  upon  this  subject,  the  words  are  different, — the 
alteration  probably  being  occasioned  by  Biddell  v.  Leeder,  1  B.  &  C. 
827  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  449  (E.  C.  L.  R.  vol.  16),  and 
Mortimer  v.  Fleeming,  4  B.  &  C.  120  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  176 
E.  C.  L.  R.  vol.  16).  The  81st  section  of  that  act, — which  is  precisely 
the  same  as  the  8  &  4  W.  4,  c.  55,  s.  81,  and  8  &  9  Vict.  c.  89,  s.  34, 
«— enacted,  <Uhat,  when  and  so  often  as  the  property  in  any  ship  or  ves- 
sel, or  any  part  thereof,  belonging  to  any  of  His  Majesty's  subjects, 
*9R1 1  *^^^^>  ^^^^^  >*cgis^i*7  thereof,  be  sold  to  any  other  or  others  of  Hia 
^  ^Majesty's  subjects,  the  same  shall  be  transferred  by  bill  of  sale« 
or  other  instrument  in  writing,  containing  a  recital  of  the  certificate 
of  registry  of  such  ship  or  vessel,  or  the  principal  contents  thereof,  other- 
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wise  sach  transfer  shall  not  be  valid  or  effectual  for  any  purpose  whatever, 
in  law  or  in  equity."  In  Abbott  on  Shipping,  5th  edit,  (the  last  published 
in  the  noble  author's  lifetime),  p.  60,  it  is  said:  «(Upon  the  subject  of 
transfer  of  property,  it  seems  fit  to  notice  a  distinction  between  this  and 
the  former  statutes.  A  recital  of  the  eertificaie  of  registry  is  not  now 
made  necessary  to  the  validity  of  an  executory  contract  or  agreement ^or 
the  transfer  of  property^  as  was  expressly  required  by  the  34  G.  8,  c.  68, 
f.  14."  In  the  case  mainly  relied  on  for  the  defendant,  Hughes  v.  Mor- 
ris, 2  De  Gez,  M'N.  &  O.  849,  the  bill  was  for  a  specific  performance 
of  the  contract ;  and  it  might  well  be  that  a  court  of  equity  would  not 
enforce  specific  performance  of  a  contract  which  would  be  in  violation 
of  the  statute.  The  effect  of  a  decree  in  favour  of  the  plaintiff  there 
would  have  been,  to  effect  a  transfer  of  the  ship.  Here,  th^  plaintiff 
only  claims  damages  for  not  transferring  it.  Lord  Cranworth  in  that 
ease  seems  rather  to  adopt  Lord  Tenterden's  view. 

Shee^  Serjt.,  and  R.  Clarke^  in  support  of  the  rule. — The  passage 
relied  on  from  the  5th  edition  of  Abbott  on  Shipping;  p.  50,  is  disposed 
of  by  the  case  of  Hughes  v.  Morris.  The  14th  section  of  the  84  6* 
3,  c.  68,  recites  that  «<  whereas,  by  an  act  passed  in  the  26th  of  6.  8 
(c.  60,  s.  17),  it  is,  amongst  other  things,  enacted,  that,  when  and  so 
often  as  the  property  in  any  ship  or  vessel  belonging  to  any  of  His 
Majesty's  subjects  shall  be  transferred  to  any  other  or  others  of  His 
Majesty's  subjects,  in  whole  or  in  part,  the  certificate  of  the  registry 
of  such  ship  or  vessel  shall  be  truly  and  accurately  recited  in  words  at 
length  in  the  bill  or  other  instrument  of  *sale  thereof,  and  that  r^^/^o 
otherwise  such  bill  of  sale  shall  be  utterly  null  and  void  to  all  ^ 
intents  and  purposes ;  and  whereas  doubts  have  arisen  whether,  by  the 
said  provision,  every  transfer  of  property  in  any  ship  or  vessel  is 
required  to  be  made  by  some  bill  or  other  instrument  in  writing,  and 
whether  contracts  or  agreements  for  the  transfer  of  such  property  may 
not  be  made  without  any  instrument  in  writing:"  and  then  proceeds  to 
enact  ^^  that  no  transfer,  contract,  or  agreement  for  transfer ^  of  property 
in  any  ship  or  vessel,  made,  or  intended  to  be  made,  after  the  Ist  of 
January,  1795,  shall  be  valid  or  effectual  for  any  purpose  whatsoever, 
either  in  law  or  in  equity,  unless  such  transfer,  or  contract  or  agreetnent 
for  transfer^  of  property  in  such  ship  or  vesseU  shall  be  made  by  bill 
of  sale,  or  instrument  in  writing,  containing  such  recital  as  prescribed 
by  the  said  recited  act."  By  the  6  6.  4,  c.  105, — which  recites  that 
<«  whereas  the  laws  of  the  customs  have  become  intricate  by  reason  of. 
the  great  number  of  the  acts  relating  thereto  which  have  been  passed 
through  a  long  series  of  years ;  and  whereas  it  is  therefore  highly 
expedient  for  the  interests  of  commerce  and  the  aid  of  justice,  and 
also  for  affording  convenience  and  facility  to  all  persons  who  may  be 
subject  to  the  operation  of  those  laws,  or  who  may  be  authorized  to 
act  in  the  execution  thereof,  that  all  the  statutes  now  in  force  relating; 
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to  the  customs  should  be  repealed,  and  that  the  purposes  for  whieh 
they  have  from  time  to  time  been  made  should  be  secured  by  new 
enactments,  exhibiting  more  perspicuously  and  ccmpendioiisly  the 
various  provisions  contained  in  them," — the  84  6.  8,  c.  68,  is  repealed, 
together  with  all  the  acts  relating  to  the  customs.  [Jbrvis,  G.  J. — 
The  customs  acts  and  the  ship's  registry  acts  are  always  enacted 
together  as  one  code.]  The  recital  above  mentioned  shows  that  there 
*9f)m  ^^^  ^^  intention  on  the  part  of  the  legislature  to  make  any  ^sub* 

^  stantial  alteration  in  the  enactments,  but  merely  to  re-enact  the 
former  provisions  <<more  perspicuously  and  compendiously."  Then, 
the  6  6.  4,  c.  110,  s.  1,  recites  the  recital  of  the  6  6.  4,  c.  105,  and 
further  recites,  that,  <«  whereas  by  the  said  act  all  the  laws  relating  to 
the  registering  of  British  vessels  will  be  repealed,  and  it  is  expedient 
to  make  regulations  for  the  registering  of  such  ships  and  vessels,  after 
such  repeal  shall  have  effect ;"  and,  after  making  various  provisions  for 
the  registering  of  British  vessels,  it  enacts  in  s.  81,  <<  that,  when  and 
so  often  as  the  property  in  any  ship  or  vessel,  or  any  part  thereof, 
belonging  to  any  of  His  Majesty's  subjects,  ahall,  after  registry 
thereof,  be  sold  to  nny  other  or  others  of  His  Majesty's  subjects,  the 
same  shall  be  transferred  by  bill  of  sale,  or  other  instrument  in 
writing,  containing  a  recital  of  the  certificate  of  registry  of  such  ship 
or  vessel,  or  the  principal  contents  thereof,  otherwise  such  transfer 
shall  not  be  valid  or  effectual  for  any  purpose  whatever,  either  in  law 
or  in  equity."  And  this  provision  is  re-enacted  in  terms  in  the  8  &  4 
W.  4,  c.  55,  s.  81,  and  8  &  9  Vict.  c.  89,  s.  84.  The  legislature  do  not 
profess  to  alter  the  law.  The  policy  of  all  the  acts  is  identical ;  their 
object  was,  the  protection  of  the  public,  not  the  rights  of  the  parties 
merely.  Lord  Eldon,  in  Maestaer  v.  Gillespie,  11  Yes.  625,  speaking 
of  Hibbard  v.  Rolleston,  8  Bro.  C.  C.  571,  says  that  the  ground  of  the 
judgment  there  was  «« that  the  policy  of  the  act  of  parliament  26  6. 
8,  c.  60,  was,  to  make  the  instrument  so  defective  void  to  all  intents 
and  purposes ;  and  the  object  of  that  policy  could  not  be  attained,  if 
such  a  thing  as  an  equitable  title  to  the  ship  could  subsist ;  as  parties 
might  rest  upon  their  equitable  title,  without  desiring  the  legal  title. 
The  object  being,  that  there  should  be  a  public  registry,  accessible,  of 
the  ownership  of  all  vessels  navigating  to  and  from  the  British  domi* 
*9(\il  ^^^^^y  ^^^  legislature  had  declared  that  this  object  should  *be 

^  secured  by  a  bill  of  sale  that  should  be  such  in  form  and  contents 
as  to  manifest  all  the  circumstances  necessary  to  secure  the  knowledge 
who  were  the  owners  from  time  to  time ;  by  which  the  history  of  the 
ship  from  the  moment  she  was  built  might  be  pursued."  And  in  the 
same  case.  Sir  W.  Grant,  M.  R.,  says, — p.  642 :  <<  It  is  to  be  con- 
sidered that  this  act  (84  G.  8,  c.  68)  was  framed,  not  for  the  purpose 
of  ascertaining  the  rights  of  parties  against  each  other,  or  protecting 
tbem  from  fraud,  but  with  the  view  to  a  great  purpose  of  publij 
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policy;  and  the  act  in  all  its  provisions  compels  them  to  observe 
regulations,  not  in  any  degree  requisite  for  their  own  private  interestSi 
in  order  to  accomplish  the  ends  of  the  act."     Again,  Lord  Eldon 
says,  in  Ex  parte  Yallop,  15  Yes.  60,  66, — <«  These  two  acts  of  par- 
liament,— 26  G.  8,  c.  60,  and  84  G.  8,  c.  68, — were  drawn  upon  this 
policy,  that  it  is  for  the  public  interest  to  secure  evidence  of  the  title 
to  a  ship,  from  her  origin  to  the  moment  in  which  yon  look  back  to  her 
history ;  how  far  throughout  her  existence  she  has  been  British-built 
and  British-owned.     They  go  so  far  as  to  declare,  that,  notwithstanding 
any  transfer,  any  sale,  or  any  eontractj  if  the  purpose  is  not  executed 
in  the  mode  and  form  prescribed  by  the  act,  it  shall  be  void  to  all 
intents  and  purposes.     The  consequence,  established  by  positive  and 
repeated  decisions,  is,  that,  upon  a  contract  for  the  purchase  of  a 
ship,  which  it  may  be  supposed  might  have  been  executed  without 
pablic  mischief,  though,  by  force  of  that  contract,  and  by  operation 
of  law,  the  purchaser  would  be  the  owner  in  equity  from  the  moment  of 
the  purchase,  and  the  vendor  from  that  moment  would  be  divested  of 
all  interest,  yet  it  is  decided  that  these  acts  are  so  imperative,  that,  if 
they  rest  upon  the  contract,  it  cannot  be  said  of  a  ship,  as  of  an  estate, 
that,  by  operation  of  law,  and  by  force  of  the  contract,  the  ownership  is 
changed."     The  policy  of  the  acts  is  similarly  stated  by  Lord  Kenyon 
*in  Rollestonr.  Smith,  4  T.  R.  161.     The  reasoning  of  Lord  r^o/^c 
Justice  Knight  Bruce,  in  Hughes  v.  Morris,  is  perfectly  conclu-  ^ 
sive.     »« The  question  before  us,"  he  says,  «( turns  upon  the  construe* 
tion  of  the  84th  section  of  the  8  &  9  Vict.  c.  89,  assisted  more  or  less 
by  the  residue  of  the  act.     It  is  a  sectieii  differing,  in  phraseology  at 
least,  from  the  law  upon  the  same  portion  of  the  subject  as  it  had  at 
some  time  before  existed ;  a  difference  which  has  been  plausibly  con- 
tended to  have  a  bearing  upon  the  construction,  and  certainly  is  not  to 
he  disregarded  entirely.    It  is  clear  that  the  legislature  considered  itself 
as  providing  for  that  which  was  a  matter  of  public  policy,  of  general 
interest,  when  it  thus  provided.     Now,  this  is  the  case  of  a  part  of  a 
vessel  belonging  to  some  or  one  of  the  Queen's  subjects,  and  registered, 
that  has  been  sold  to  another  of  the  Queen's  subjects,  in  this  sense  that 
it  has  been  contracted  to  be  sold  by  an  agreement  in  writing ;  one  of 
the  provisions  of  the  agreement  being,  that  the  purchaser  shall  be  at 
the  risk  of  the  vessel  and  stores  from  the  time  of  the  knocking  down 
of  the  hammer,  which  is  a  time  either  simultaneous  in  effect  with  the 
signature  of  the  contract,  or  previous  to  it.     The  contract  does  not,  to 
any  extent,  or  in  any  manner,  either  accurate  or  inaccurate,  recite  the 
certificate  of  registry.    It  is  said  that  this  is  of  no  importance,  because 
the  contract  is  not  a  bill  of  sale ;  and  that,  although  it  is  an  instru- 
ment in  writing,  yet  it  does  not  affect  a  transfer.     The  distinction  ap- 
pears to  be  immaterial  with  regard  to  the  equitable  principles  which 
are  here  called  into  action.    What  the  legislature  had  in  view,  was,  not 
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merely,  as  I  apprehend,  the  passing  or  not  passing  of  what  we  call  the 
legal  estate,  but  substantially  this, — that,  whenever  property  in  a  tcb- 
sel  should  be  changed,  it  should  be  changed  in  a  particular  way.    Koir, 
whether  there  is  a  sale,  or  a  contract  for  a  sale,  can  make  no  differ- 
ence.    A  contract  for  a  sale  is,  in  the  view  of  a  court  of  equity, 
*9f^fi1  *^  8&1g»  whether  an  actual  transfer  is  made,  is  of  no  conse- 
^  quence,  if  a  transfer  is  agreed  to  be  made,  because  that  which  ia 
agreed  to  be  done  is,  in  the  view  of  a  court  of  equity,  for  many  pur- 
poses, held  to  be  done.     If  the  argument  were  to  prevail,  that  what 
this  act  directs  with  respect  to  a  sale  or  transfer,  does  not  extend  to  a 
contract  for  sale,  or  a  contract  to  transfer,  we  should,  in  effect,  as  it 
seems  to  me,  be  repealing  so  much  of  the  statute ;  because  the  legal 
title  might  remain  unchanged  upon  the  registry,  and  the  equitable  inte- 
rest might  be  continually  the  subject  of  transmission  from  person  to 
person  in  a  manner  utterly  contravening  the  provisions  of  the  act  of 
parliament.     A  court  of  equity  is  bound  to  follow  the  law,  where  the 
public  interest  is  concerned."     The  subject  came  again  under  discus- 
sion, before  Lord  St.  Leonards,  in  M'Calmont  v.  Rankin,  2  De  6ex, 
M*N.  &  6.  403,  where  his  lordship  held  that  the  provisions  of  the  ship*s 
registry  acts  apply  equally  to  contracts  as  to  sales ;  and,  in  the  course 
of  a  very  luminous  judgment,  he  says:  <<I  apprehend  the  true  construc- 
tion of  the  statutes  of  the  3  &  4  W.  4,  c.  55,  and  8  &  9  Vict.  c.  89,  to 
be,  that  no  contract  can  be  valid  unless  it  complies  with  the  conditions 
prescribed  in  those  acts.     The  legislature,  as  it  appears  to  me,  did  not 
by  the  recent  acts  abolish  or  repeal  the  law  as  regards  the  regulation 
of  contracts,  but  it  continued  in  a  general  form  the  same  regulations  as 
to  contracts  which  had  theretofore  been  imposed ;  and  I  think  those 
general  terms  are  sufficient,  so  as  to  require  that  every  contract  shall 
be  registered  in  compliance  with  the  acts.*'     In  Camden  v.  Anderson, 
6  T.  1^  709,  two  partners  purchased  a  ship  under  -a  bill  of  sale,  con- 
formable to  the  26  6.  3,  c.  60 ;  afterwards,  they  took  in  two  other 
partners,  but  there  was  no  transfer  of  the  ship  to  them  jointly  with  the 
others:  and  it  was  held  that  the  four  partners  had  not  an  insurable 
*QB71  ^'^^^^^^^  ^^  ^^®  freight  of  the  ship.     And  *see  Rolleston  r.  Hib- 
•    J  bert,  3  T.  R.  406.     In  Biddell  v.  Leeder,  1  B.  &  C.  327  (E.  C. 
L.  R.  vol.  8),  2  D.  &  R.  499  (E.  C.  L.  R.  vol.  16),  where  it  was  held 
that  an  executory  agreement  to  transfer  a  share  of  a  vessel,  was  void 
by  the  34  6.  3,  c.  68,  s.  14,  unless  it  contained  a  recital  of  the  certifi- 
cate of  registry,  Holroyd,  J.,  says:  "The  object  of  the  register  acts 
is  said  to  be,  the  disclosure  of  persons  beneficially  interested  in  ships. 
Such  a  construction  must  therefore  be  put  upon  those  acts  as  will  carry 
that  intention  into  effect.     But,  if  we  were  to  decide  that  this  agree- 
ment is  not  within  the  34  6.  3,  c.  68,  s.  14,  we  should  both  take  it  out 
of  the  words,  and  defeat  the  object  of  the  enactment.     The  26  G.  3, 
c.  60,  s.  10,  requires,  before  a  registry  b  made  of  any  ship,  that  aa 
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oath  should  be  taken,  disclosing  all  the  persons  beneficially  interested 
therein ;  and  the  subsequent  provisions  relating  to  the  endorsements  on 
the  certificate,  and  the  recitals  in  every  transfer,  have  the  same  object 
in  vieir.  Here,  the  bargain  was  for  a  present  price,  to  be  immediately 
secured,  with  legal  interest ;  an  agreement  was  made  on  the  one  part 
to  sell,  on  the  other  to  buy,  and  the  benefit  on  each  side  was  to  arise 
immediately ;  that  makes  the  instrument  operate  as  a  present  sale." 
[Maule,  J. — "So  doubt,  this  was  a  present  sale,  if  operative  at  all.] 
If  a  sale,  it  is  by  the  express  words  of  the  statute  void  for  all  pur« 
poses. 

[A  question  arose  as  to  whether  a  contract  for  the  sale  of  a  ship  was 
a  contract  for  the  sale  of  a  chattel,  within  the  17th  section  of  the  29 
Car.  2,  c.  3.  This  point  was  discussed  at  considerable  length  ;  and  the 
following  cases  were  referred  to, — Saunderson  v.  Jackson,  2  Bos.  &  P. 
238,  Carrington  v.  Roots,  2  M.  &  W.  248,t  Scott  v.  The  Eastern  Coun- 
ties Railway  Company,  12  M.  &  W.  83,t  and  Morton  v.  Tibbett,  15 
Q.  B.  428  (£.  C.  L.  R.  vol.  69) :  the  court,  however,  pronounced  no 
opinion  upon  it.] 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  *be  made  r«o/«o 
absolute.  I  must  confess  it  is  with  considerable  reluctance  and  ^ 
hesitation  that  I  arrive  at  a  conclusion  at  variance  with  the  opinion 
expressed  by  the  learned  author  of  Abbott  on  Shipping,  as  to  the  effect 
of  the  31st  section  of  the  6  0.  4,  c.  110.  But,  upon  consideration,  it 
seems  to  me  that  the  view  of  the  ship's  registry  acts  taken  by  Lord 
Justice  Knight  Bruce,  in  the  case  of  Hughes  v.  Morris,  is  the  correct 
one.  And  I  am  the  rather  disposed  to  decide  the  case  upon  that  point, 
bteanse  it  is  the  point  reserved,  and  the  real  question  which  the  parties 
went  down  to  try,  than  to  enter  into  the  question  upon  the  17th  sec- 
tion of  the  statute  of  frauds,  which  possibly  might  bring  us  into  con- 
tact with  the  case  of  Morton  v.  Tibbett,  15  Q.  B.  428  (E.  C.  L.  R.  vol. 
69).  Looking  to  the  course  of  legislation  before  the  passing  of  the  34 
G.  3,  c.  68,  there  is  no  doubt  that  that  statute  intended  to  enact,  and 
expressly  did  enact,  that  no  contract  whatever  for  the  sale  or  transfer 
of  a  ship  should  be  valid,  unless  by  bill  of  sale,  or  other  instrument  in 
writing,  containing  a  recital  of  the  certificate  of  registry,  or  the  prin- 
cipal contents  thereof.  There  is  also  no  doubt,  as  Mr.  Clarke  has  urged 
with  much  force,  that  the  legislature,  by  the  6  6.  4,  c.  110,  did  not 
intend  to  annul  the  previous  acts,  but  profess  to  exhibit  more  perspicu- 
ously and  compendiously  the  various  provisions  contained  in  them. 
Looking  to  the  policy  of  the  statutes,  to  the  subject-matter  of  legisla- 
tion, to  the  nature  of  the  vessels,  to  the  interests  of  the  parties, — to 
the  rights  and  privileges  meant  to  be  given  to  British  owners  of  British 
vessels,  and  to  the  notice  which  it  was  thought  essential  that  parties 
dealing  with  the  owners  should  have, — I  think,  that,  unless  we  hold 
that  the  34th  section  of  the  8  &  9  Vict.  c.  89, — the  words  of  which  are 
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the  same  as  those  of  the  6  6.  4,  c.  110,  s.  81,  and  8  ft  4  W.  4,  c.  55, 

8.  31, — does  in  fact  re-enact  the  former  provisions  as  to  the  sale  and 
*9Ml  ^^^^^^^^  ^^  ships,  and  ineludes  all  contracts  for  that  purpose,  we 
^  ^shall  he  allowing  all  the  inconveniences  which  it  was  the  inten- 
tion of  the  legislature  to  obviate.  That  section  enacts,  <<  that,  when 
and  so  often  as  the  property  in  any  ship  or  vessel,  or  any  part  thereof, 
belonging  to  any  of  Her  Maje8ty*s  subjects,  shall,  after  registry  there- 
of, be  sold  to  any  other  or  others  of  Her  Majesty's  subjects,  the  same 
shall  be  transferred  by  bill  of  sale,  or  other  instrument  in  writing,  con- 
taining a  recital  of  the  certificate  of  registry  of  such  ship  or  vessel,  or 
the  principal  contents  thereof,  otherwise  such  transfer  shall  not  be 
Talid  or  effectual  for  any  purpose  whatever,  either  in  law  or  equity." 
It  follows  from  these  words, — without  even  speculating  upon  the  inten- 
tion of  the  act, — that,  where  there  is  a  sale,  it  must  be  followed  by  a 
transfer,  and  that  the  transfer  is  to  contain  certain  things,  viz.,  a  reci- 
tal of  the  certificate  of  registry,  or  the  principal  contents  thereof.  If 
it  does  not  contain  that,  the  transfer  is  to  be  void.  'Therefore,  as  Lord 
Justice  Knight  Bruce  says,  in  Hughes  v.  Morris,  there  can  be  no  sale 
except  by  a  transfer  in  writing  containing  the  recital  required  by  the 
act ;  and  the  statute  applies  as  well  to  a  contract  for  sale  as  to  an  ab> 
solute  sale  of  the  ship.  Upon  that  short  ground,  I  am  of  opinion  that 
the  contract  in  this  case  cannot  be  made  the  subject  of  an  action,  and 
that  the  rule  to  enter  a  verdict  for  the  defendant  upon  the  issue  on  not 
guilty,  must  be  made  absolute. 

Maule,  J. — I  am  of  the  same  opinion.  The  passage  cited  from  the 
latest  edition  of  Abbott  on  Shipping,  which  appeared  during  the  life- 
time of  the  author  of  that  treatise,  is  of  a  nature  to  raise  a  doubt  as  to 
the  true  construction  of  the  34th  section  of  the  8  &  9  Vict.  c.  89.  But, 
when  the  matter  is  fully  looked  into,  the  appearance  of  that  passage 
may  be  accounted  for  by  the  fact  that  there  was  some  variation  be- 
*''>70l  ^^^^^  ^^®  language  of  *the  31st  section  of  the  6  G.  4,  c.  110, 
^  then  but  recently  passed,  and  that  of  the  14th  section  of  the 
84  G.  8,  c.  68,  such  as  might  have  suggested  the  construction  there 
adopted  ;  and  probably  the  noble  and.  learned  author,  if  he  did  revise 
that  edition,  did  no  more  than  allow  the  remark  to  pass  as  something 
not  manifestly  and  flagrantly  founded  in  error  and  mistake,  though  it 
is  more  than  probable  that  his  judicial  duties  at  that  time  afforded  him 
but  little  leisure  for  an  accurate  and  careful  revision  of  the  work. 
When  we  come  to  look  at  the  course  and  history  of  the  legislation  on 
the  subject,  and  at  the  language  of  the  enactment  itself,  I  do  not  think 
there  is  room  for  any  doubt  about  it»  The  8  &  9  Yict.  c.  89,  s.  84, 
recites  the  3  &  4  W.  4,  c.  55,  and  re-enacts  the  81st  section  of  that  act 
in  its  very  words.  So,  the  3  &  4  W.  4,  c.  55,  recites  the  6  G.  4,  c. 
110,  and  re-enacts  in  terms  the  81st  section  thereof.  The  6  G.  4,  c. 
110,  s.  1,  in  its  preamble,  recites,  « that  it  is  highly  expedient  that  all 
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the  Statutes  now  ia  force  relating  to  the  Gustoms  sboold  be  repealed, 
and  that  the  parposes  for  which  they  have  from  time  to  time  been  made 
should  be  secured  by  new  enactments  exhibiting  more  perspicuously 
and  compendiously  the  various  provisions  contained  in  them."     Then, 
the  Slst  section  enacts,  "  that,  when  and  so  often  as  the  property  in 
any  ship  or  vessel,  or  any  part  thereof,  belonging  to  any  of  Her  Ma- 
jesty *8  subjects,  shall,  after  registry  thereof,  be  sold  to  any  other  or 
others  of  her  Majesty's  subjects,  the  same  shall  be  transferred  by  bill 
of  sale,  or  other  instrument  in  writing,  containing  a  recital  of  the  cer- 
tificate of  registry  of  such  ship  or  vessel,  or  the  principal  contents 
thereof,  otherwise  such  transfer  shall  not  be  valid  or  effectual  for  any 
parpose  whatever,  either  in  law  or  equity."    Now,  before  the  passing 
of  this  act,  there  had  been  a  statute  of  34  0.  3,  c.  68,  in  force,  the  14th 
section  of  which  ^contained  words  expressly  including  executory  ri^afji 
contracts^  and  providing  that  they  should  be  void  to  all  intents  '- 
and  purposes,  unless  made  in  the  prescribed  form.     Such  language  aa 
that  might  naturally  lead  to  a  doubt,  or  an  opinion,  that,  whatever  else 
besides  the  transfer  of  the  property  in  a  ship  might  be  contemplated 
by  the  contract,  the  want  of  a  recital  of  the  certificate  of  registry  would 
render  the  whole  contract  void,  even  for  a  collateral  purpose,  such  aa 
the  mortgage  of  the  ship,  or  a  covenant  to  pay  money.     This  difiiculty 
18  avoided  by  the  subsequent  and  the  existing  acts.     The  provision  now 
in  force  has  all  the  effect  of  the  34  0.  8,  c.  68,  s.  14,  as  to  avoiding 
executory  agreements  for  the  transfer  of  a  ship ;  and  we  may  engraft 
the  exception  I  have  mentioned,  as  regards  their  validity  for  collateral 
parposes,  without  limiting  that  effect  so  far  as  the  present  action  is 
concerned:  and,  although  the  former  statutes  were  not  interpreted  os 
invalidating  every  stipulation  of  a  collateral  nature  contained  in  an  in- 
strument invalid  as  a  transfer  of  a  ship,  yet  the  literal  meaning  of  the 
words  of  the  34  G.  3,  c.  68,  s.  14,  which  were  omitted  from  the  8u\^se- 
qaent  acts,  might  have  that  effect.     This,  therefore,  affords  some  reason 
for  their  omission,  without  going  so  far  as  to  say  that  the  legislature, 
by  omitting  them,  meant  to  render  executory  contracts  for  the  sale  of 
a  ship  valid.     But,  after  all,  the  true  way  to  deal  with  the  language 
of  the  8  &  9  Vict.  c.  89,  s.  34,  is,  to  read  it  as  if  tliQ  older  statutes  had 
never  passed.     Then,  if  we  look  at  the  words  themselves,  they  seem  to 
involve  two  provisions, — the  one,  that,  when  the  property  in  any  ship 
ihall  be  sold,  it  shall  be  transferred  by  bill  of  sale  or  other  instrument 
in  writing,  otherwise  such  transfer  shall  be  void, — the  other,  that  such 
bill  of  sale,  or  other  instrument,  shall  contain  a  recital  of  the  certificate 
of  registry  of  the  ship,  or  the  principal  contents  thereof,  ^other-  r^^oTO 
vise  such  bill  of  sale,  &c.,  shall  be  void.   I  think  that  is  the  true  ^ 
vray  of  dealing  with  the  section.     The  words  are  plainly  capable  of  that 
pense :  and,  even  supposing  they  are  capable  of  another  sense,  whidi 
vottld  permit  executory  contracts,  not  transferring  the  property  imme* 
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diately,  without  observing  the  formalities  prescribed,  that  wonld  be 
letting  in  a  very  large   portion  of  the  mischief  which  the  registry 
acts  were  intended  to  avoid.     It  is  not  to  be  conceived  that  the  legis- 
lature intended  to  make  so  material  an  alteration,  by  a  statute  which 
does  not  profess  at  all  to  vary  the  substance  of  the  law  as  it  stood  be 
fore,  as  to  executory  contracts  for  the  sale  of  ships.     So  to  construe 
the  statute,  would  be  to  suppose  that  the  framers  of  it  intended  to  ex- 
clude from   its  operation  executory  contracts,  not  by  express  words, 
but  by  inference  to  be  drawn  from  words  that  are  capable  of  a  different 
construction.     If  even  it  required  some  little  violence  of  construction, 
I  think  it  would   be  the  duty  of  those  who   have   to  interpret  the 
act,  to  adopt  that  interpretation  which  will  obviate  the  inconvenience 
which  it  was  the  manifest  intention  of  the  statute  to  remove.     Look- 
ing, therefore,  at  the  policy  of  the  act,  as  well  as  at  its  words,  I  think 
it  is  obvious  that  an  executory  contract  for  the  sale  of  a  ship,  is  void  in 
80  far  as  it  relates  to  or  operates  on  the  sale  or  transfer  of  the  ship. 
Such  a  contract  is  not  to  be  enforced  by  action  like  this,  any  more  than 
by  a  bill  for  a  specific  performance.     The  'passage  cited  from  Abbott 
on  Shipping  was  enough  to  justify  the  doubt  expressed  by  Lord  Gran- 
worth  in  Hughes  t*.  Morris :  but  I  entirely  agree  with  the  construction 
which  the  Lord  Justice  Knight  Bruce  puts  upon  the  act,  that  what  it 
directs  respecting  a  sale  or  transfer  of  the  ship,  extends  also  to  a  con- 
tract for  the  sale  or  transfer ;  and  that,  unless  those  directions  are 
complied  with,  there  can  be  neither  an  action  for  a  breach  of  the  con- 

*27^1  ^^*^*'  ^^^  ^  ^*''  *^^  enforce  its  specific  performance.  For  these 
^  reasons,  I  think  this  rule  should  be  made  absolute. 
Gresswbll,  J. — I  am  of  the  same  opinion.  A  parol  contract  for 
the  sale  of  a  ship  is  void :  and  I  think  so,  whether  we  take  the  words 
of  the  8  &  9  Vict.  c.  89,  s.  84,  alone,  or  in  connexion  with  the  26  6.  3, 
c.  ,60,  s.  17,  and  34  G.  3,  c.  68,  s.  14.  The  26  G.  3,  c.  60,  s.  17, 
enacts  <<  that,  when  and  so  often  as  the  property  in  any  ship  or  vessel 
belonging  to  any  of  His  IVfajesty's  subjects  shall  be  transferred  to  any 
other  or  others  of  His  Majesty's  subjects,  in  whole  or  in  part,  the 
certificate  of  the  registry  of  such  ship  or  vessel  shall  be  truly  and 
accurately  recited,  in  words  at  length,  in  the  bill  or  other  instrument 
of  sale  thereof;  and  that  otherwise  such  bill  of  sale  shall  be  utterly 
null  and  void  to  all  intents  and  purposes."  The  14th  section  of  the 
84  G.  3,  c.  68,  recites  that  section,  and  further  recites  that  «<  doubts 
have  arisen  whether  by  the  said  provision  every  transfer  of  property 
m  any  ship  or  vessel  is  required  to  be  made  by  some  bill,  or  other 
instrument  in  writing,  and  whether  contracts  or  agreements  for  the 
transfer  of  such  property  may  not  be  made  without  any  instrument  in 
writing."  It  is  to  be  observed  that  this  last-mentioned  act  does  not 
recite  that  contracts  or  agreements  for  transfer  were  not  included  in 
the  former  provision,  or 'that  there  had  been  any  deeiiion  to  that  effect, 
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or  that  there  could  be  an  executory  contract  for  the  Bale  or  transfer 
of  a  ship :  but,  to  remove  doubts,  it  enacts  « that  no  transfer,  contract^ 
or  agreement  for  transfer,  of  property  in  any  ship  or  vessel,  made,  or 
intended  to  be  made,  after  the  1st  of  January,  1795,  shall  be  valid  or 
effectual  for  any  purpose  whatsoever,  either  in  law  or  in  equity,  unless 
such  transfer,  or  contract  or  agreement  for  transfer,  of  property  in 
Buch  ship  or  vessel,  shall  be  *made  by  bill  of  sale,  or  instrument  r^o7 j. 
in  writing,  containing  such  recital  as  prescribed  by  the  said  ^ 
recited  act."    And  in  Biddell  v.  Leeder,  which  arose  on  the  84  G.  3, 
c.  68,  8.  14,  the  Court  of  King's  Bench  held  the  contract  altogether 
void,  and  repudiated  an  attempt  on  the  part  of  the  plaintiff's  counsel 
to  bring  the  case  within  the  principle  of  Kerrison  v.  Cole,  8  East,  281. 
Then  came  the  6  0.  4,  c.  110,  s.  81,  the  words  of  which  are  at  least 
as  strong  as  those  of  the  26  G.  8,  c.  60,  s.  17.     The  language  of  the 
preamble  to  the  6  G.  4,  c.  105,  would  lead  to  the  inference  that  the 
legislature,  in  passing  the  6  G.  4,  c.  110,  did  not  mean  to  make  any 
alteration  in  the  existing  laws  regulating  the  registry  of  British  ships. 
Bat  it  is  suggested  that  they  intended,  on  the  authority  of  Biddell  v. 
Leeder  and  Mortimer  v.  Fleeming,  to  make  good  executory  contracts 
for  the  sale  of  ships.     If  such  had  been  their  intention,  one  would 
naturally  have  expected  that  they  would  have  done  it  in  a  more  direct 
manner  than  by  remitting  it  to  the  doubts  raised  on  the  former  acts. 
Looking  to  the  course  of  legislation  on  the  subject,  I  think  the  only 
legitimate  conclusion  is,  that  the  6  G.  4,  c.  110,  s.  31,  intended  to 
declare  void  all  such  contracts  as  were  declared  void  by  the  34  G.  3, 
c.  68,  8.  14.     Taking  the  words  of  the  81st  section  (which  are  sub- 
stantially the  same  as  those  of  the  existing  act)  themselves,  I  cannot 
arrive  at  any  other  result.     They  clearly  mean  that  no  contract  of  sale 
shall  be  valid,  unless  the  change  of  property  is  effected  by  a  transfer 
in  the  prescribed  form.     I  am  quite  prepared  to  adept  the  reasoning 
of  the  Lord  Justice  Knight  Bruce,  in  Hughes  v,  Morris.     I  think 
there  is  much  more  ground  for  holding  his  conclusion  right,  than  for 
adopting  the  suggestion  so  lightly  thrown  out  in  the  5th  edition  of 
Abbott  on  Shipping.     Upon  these  grounds,  I  concur  with  my  Lord  and 
mj  Brother  Maule  in  thinking  that  this  rule  should  be  made  absolute. 
^Williams,  J. — I  am  of  the  same  opinion.     I  entirely  agree  rutonn 
in  the  construction  put  by  Lord  Justice  Knight  Bruce  upon  thia  ^  "  ' 
statute,  in  the  case  of  Hughes  v.  Morris.     And,  although  it  is  true 
that  that  case  is  open  to  the  observation  that  the  decision  does  not 
neee^arily  involve  the  present  point, — for,  assuming  that  a  contract 
like  this  could  not  be  enforced  by  bill  for  specific  performance  in  equity, 
it  does  not  necessarily  follow  that  an  action  will  not  lie  for  the  breach 
of  it;  and  Lord  Cranworth  expressly  declined  to  decide  that  point  (as 
also  did  Lord  St.  Leonards  in  M*Calmont  r.  Rankin,  2  De  Gex,  M'N. 
&  6.  408),  and  it  was  not  necessary  for  the  decision  o£  the  case, — ^yel 
VOL.  xin. — 28 
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assuming  the  view  there  taken  of  the  statute  to  be  the  correct  one,  I 
think  we  should  be  virtually  dissenting  from  it,  if  we  were  to  adopt  the 
construction  contended  for  on  the  part  of  the  plaintiff  in  this  case.  Nor 
do  I  think  we  would  be  justified  in  doing  so,  by  the  difference  of  lan- 
guage used  in  the  present  statute,  from  that  of  the  34  G.  3,  c.  68,  s.  14. 

Bule  absolate. 


^-^^  ♦In  the  Matter  of  the  Arbitration  between  WILLIAM  LAING 
^'^J  and  EDWARD  TODD.    Jan.  81. 

An  sward  directing  payment  of  a  ram  of  money  to  a  rtranjj^r,  U  not  good,  unless  it  ippevi 
on  the  face  of  the  award  that  eiieh  payment  is  for  the  benefit  of  a  psrty  to  the  rabmtssion. 

The  oovrl  will  not  make  an  order  ander  the  I  A  2  Vict,  c  110,  for  payment  of  money  direeted  t» 
be  paid  by  an  award,  except  in  a  case  where  an  attachment  would  have  been  granted. 

A  dispute  between  A.  and  B.,  iro  sbipownem,  as  to  a  collision,  was  by  agreement  referred,  fix 
agreement  providing  that  **  all  snob  disputes  and  differences,  claims,  demands,  and  dana^ 
in  respect  thereof,  should  be  referred  to  the  arbitrators ;"  and  that  "  all  the  costs  and  chsrfti 
in  and  about  the  snbmiMioa,  Uie  reference,  and  award,  thould  be  in  the  discretion  of  tlis 
arbitrators."  The  arbitrators  ordered  *'  that  all  disputes  between  the  parties  touehiBg  tlie 
matters  in  difference,  should  cease  and  determine  f  and  they  further  ordered  that  A.  shosld 
pay,  **  for  the  damages  and  costs  incurred  by  B.  in  eonsequence  of  the  collision,  72^  6«.  ;**  and 
they  further  ordered  that  ''the  arbitrators'  charges  and  expenses  attending  the  refereocc^ 
amounting  to  622.  14«.  lOcf.,  should  be  borne  in  equal  proportions  by  A.  and  B. ;  and  that  the 
said  sums  of  72^.  6t.  and  tUL  Us.  lOd,  making  together  135/.  0«.  10(f.,  should  be  paid,  withia 
ten  days  from  the  execution  of  the  award,  to  C. :" — The  court  refused  to  make  a  rule,  under 
the  1  A  2  Vict  c.  110,  s.  18,  ordering  A.  to  pay  the  722.  St.  to  B., — there  being  nothing  on  ii« 
'ace  of  tke  awtrd  to  show  how  the  payment  to  C.  was  to  enure  as  a  payment  for  the  benefit  of 
B. :  dtbottgh  there  was  an  affidavit  stating  that  C.  was  agent  for  B.'s  vessel,  and  acted  si 
bis  Agent  in  the  matter  of  the  arbitration,  and  that  the  money  was  directed  to  be  paid  to  hia 
as  such  agent 

SemhUt  that  the  award  did  not  sufficiently  dispose  of  "  the  oasts  and  ehaiges  in  and  about  the 
submission,  reference,  and  award." 

Bt  articles  of  agreement  made  the  20th  of  June,  1851,  between 
William  Laing,  of  Leith,  one  of  the  ownera  of  the  steamship  Britannia, 
of  the  one  part,  and  Edward  Todd  of  North  Shields,  owner  of  the  ship 
Ann  and  Elizabeth,  of  the  other  part,  reciting  that  «» divers  disputes 
and  differences  have  arisen  between  the  said  parties  hereto,  touching  & 
collision  which  took  place  between  their  respective  vessels,  on  or  about 
the  22d  of  December  last,  in  the  river  Tyne ;  each  of  the  said  parties 
blaming  the  other,  and  claiming  compensation  for  the  damage  sustained 
by  their  said  vessels," — ^in  order  to  put  an  end  to  such  disputes  and 
differences,  and  to  ascertain,  settle,  and  adjust  all  accounts,  claims, 
demands,  and  damages  in  respect  thereof,  it  was  agreed  as  follows : — 
^  That  all  such  disputes  and  differences,  claims,  demands,  and  damages 
as  aforesaid,  and  all  other  controversies  and  differences  now  existing 
between  us,  the  said  parties  hereto,  shall  forthwith  be  referred  to  the 
^0771  arbitration  and  determination  of  John  Bayne,  of  ^Newcastle, 
^  shipowner,  and  William  Bichmond,  of  North  Shields,  shipowner, 
•1^  sudi  third  person  as  they  the  said  John  Bayne  and  William  Bich 
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mond  shall  by  a  memorandutt  in  writing  under  their  hands,  endorsed 
or  sabscribed  on  these  presents,  appoint,  or  of  any  two  of  them ;  so  as 
the  said  arbitrators,  or  an;  two  of  them,  make  their  award  in  writing 
concerning  the  matters  aforesaid,  and  all  claims  and  demands  relating 
thereto,  u^der  their  hands,  on  or  before  the  1st  of  November  next,  or 
on  or  before  such  farther  day  or  days  as  the  said  arbitrators,  or  any 
two  of  them^  shall,  by  writing  on  these  presents,  from  time  to  time 
appoint :  and  that  this  submission,  and  the  award  to  be  made  there- 
upon, shall  be  made  a  rule  of  Her  Majesty's  Court  of  Common  Pleas 
at  Westminster:  and  that  the  said  arbitrators,  or  any  two  of  them, 
may  proceed  ex  parte,  in  case  of  the  non-attendance  of  either  of  the 
said  parties,  or  of  the  non-production  of  any  document,  books  of  account, 
or  other  written  evidence,  after  such  attendance  or  production  has  been 
required  by  notice  in  writing,  under  the  hands  of  the  said  arbitrators 
or  any  two  of  them,  delivered  to  the  said  parties  respectively,  or  either 
of  them,  two  clear  days  before  the  time  appointed  for  such  attendance 
or  production:  and  that  all  the  costs  and  charges  in  and  about  this 
submission,  the  reference,  and  attendance  of  witnesses  thereupon,  and 
the  award  of  the  said  arbitra^rs,  or  any  two  of  them,  shall  be  in  the 
discretion  of  the  said  arbitrators,  or  any  two  of  them,  and  shall  be  paid 
and  satisfied  pursuant  to  their  award :  and  it  is  also  agreed  that  the 
said  arbitrators,  or  any  two  of  them,  shall  have  full  power  to  examine 
the  parties  and  their  witnesses,  on  oath  to  be  administered  by  any  one 
of  the  said  arbitrators." 

The  arbitrators  named  in  the  above  submission  duly  appointed  <(  John 
Wright,  of  North  Shields,  shipowner,  the  third  person,  to  whom, 
together  with  themselves,  ^all  the  within  named  matters  in  r«Q'*fi 
difference  should  be  referred/'  '- 

Two  of  the  arbitrators,  vis.  William  Richmond  and  John  Wright,  on 
the  31st  of  January,  1852, — the  time  for  making  it  having  been  duly 
oilarged, — made  an  award,  as  follows : — «<  We  order  and  award,  that 
all  disputes  whatsoever  depending  between  the  said  William  Laing  and 
Edward  Todd,  touching  the  matters  in  difference,  shali  cease  and  deter- 
mine:  And  we  do  further  order  and  award,  that  the  said  William  Laing, 
his  heirs,  executors,  or  administrators,  shall  and  do  pay,  or  cause  to  be 
paid,  for  the  damages  and  costs  incurred  by  the  said  Edward  Todd  in 
eonsequence  of  the  collision  hereinbefore  mentioned  between  the  said 
Teasels  Britannia  and  Ann  and  Elisabeth,  the  sum  of  722.  6«. :  And  we 
do  farther  order  and  award,  that  the  remaining  portion,  constituting 
the  aforesaid  arbitrators'  charges  and  expenses  attending  the  said 
n&renee,  amounting  to  622.  14§.  lOd,^  shall  be  borne  in  equal  proper- 
tioas,  share  and  ediare  alike,  by  the  said  William  Laing  and  Edward 
Todd,  their  heirs,  exeeutors,  or  administrators:  And  we  do  hereby 
farther  award,  that  the  said  sums  of  722.  6t.,  and  621.  14s.  10<i,  mak- 
ing together  the  sum  of  185(.  0$.  lOcL^  shall  be  paid,  within  ten  days 
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from  the  execution  hereof,  to  Matthew  Poppelwellj  of  North  Shiddt 
aforesaid  J  surveyor" 

The  agreement  of  submission  having  been  made  a  rule  of  court,  and 
one  Lowrey  having  been  duly  appointed  the  attorney  of  Edward  Todd 
and  Matthew  Poppelwellj  to  demand  and  receive  the  72/.  6s.  so  awarded 
as  above  mentioned,  and  also  the  attorney  of  the  arbitrators,  to  demand 
and  receive  the  62{.  14s,  lOd.  for  the  expenses  of  the  reference;  and 
Laing  having  been  personally  served  with  true  copies  of  the  rule,  award, 
and  powers  of  attorney  respectively ;  and  the  72L  6«.,  and  812.  Is.  5cl. 
(being  a  moiety  of  the  expenses  of  the  reference),  having  been  dalj 
*o7Q-i  d^oaanded  of  him  by  *Lowrey,  as  such  attorney,  and  those  suma 
-^  remaining  unpaid, 

J.  Addison  J  on  a  former  day  in  this  term,  moved  for  a  rule  calling 
upon  Laing  to  show  cause  why  he  should  not  forthwith  pay  to  Todd,  or 
to  Lowrey,  his  attorney,  the  sum  of  721.  6«.,  pursuant  to  the  award 
and  rule,  with  costs.    He  moved  upon  an  affidavit  of  Lowrey  and  others 
showing  that  the  money  had  been  duly  demanded,  and  had  not  been 
paid ;  and  also  upon  an  affidavit  of  Matthew  Poppelwell,  stating  that 
he,  the  deponent,  was  the  agent  of  Todd,  the  owner  of  the  Ann  and 
Elizabeth,  and  that,  as  such  agent,  he  was  acting  for  and  on  behalf  of 
Todd  in  the  matter  of  this  arbitration ;  that  he,  the  deponent,  was  the 
same  Matthew  Poppelwell  named  in  the  award  as  the  party  to  whom 
Laing  was  ordered  to  pay,  or  cause  to  be  paid,  the  72/.  6«.  for  the 
damages  and  costs  incurred  by  Todd  in  consequence  of  the  collision 
between  the  Britannia  and  the  Ann  and  Elizabeth ;  that  he,  the  depo- 
nent, took  up  the  award  on  the  part  of  Todd ;  and  that  the  said  snm 
of  72/.  6s.  was,  as  he,  the  deponent,  verily  believed,  so  directed  as 
aforesaid  to  be  paid  to  him,  the  deponent,  as  the  agent  of  and  on  be- 
half of  Todd,  and  for  the  sole  use  and  benefit  of  Todd,  and  for  no  other 
use  whatever.    [Gresswell,  J. — The  difficulty  is,  that  the  award  directs 
the  money  to  be  paid  to  Poppelwell,  it  not  appearing  on  the  face  of  the 
award  that  Poppelwell  is  Todd*s  agent.]     The  result  of  the  authorities 
is,  that  an  award  of  a  sum  of  money  to  be  paid  to  a  third  person,  is 
good,  where  it  appears  (as  it  does  here  by  affidavit)  that  it  is  for  the 
benefit  of  one  of  the  parties  to  the  reference :  Com.  Dig.  Arlntramenty 
(E.  7) ;  Bird  v.  Bird,  1  Salk.  74 ;  Adcock  v.  Wood,  6  Exch.  815  ;t 
Wood  V.  Adcock,  7  Exch.  468.t     [Jervis,  C.  J. — If  an  action  were 
brought  upon  the  award,  Todd  would  be  plaintiff;  and  the  breach  would 
*<>801  ^^'  non-payment  *of  the  money  awarded  to  PoppelweU.     If  we 
^  were  to  make  an  order  under  the  statute  1  &  2  Vict.  c.  110,  s. 
18,  Todd  would  have  a  judgment  against  Laing,  without  any  award 
directing  payment  to  him ;  and,  on  the  other  hand,  an  order  to  pay 
Poppelwell  would  be  an  order  to  pay  a  stranger.]    The  rule  may  go  in 
the  alternative.    [Jervis,  C.  J. — ^And,  suppose  no  cause  is  shown,  how 
is  it  to  be  made  absolute  ?]    TheUi  as  to  the  moiety  of  the  expenses  of 
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the  reference, — [Jervis,  C.  J. — There  is  a  still  greater  difficulty  as  to 
that.    The  arbitrators  cannot  have  a  judgment  for  their  costs.     That 
would  be  pushing  to  a  very  alarming  extent  a  practice  which  this  court 
has  intimated  an  opinion  has  already  been  carried  too  far.](a) 
The  rule  was  granted,  calling  on  Laing  to  pay  the  72Z.  6«.  to  Todd. 
Hugh  Hill  now  showed  cause. — This  award  being  bad  upon  the  face 
of  it,  the  court  will  not  enforce  it  in  this  way.    It  orders  Laing  to  pay 
a  sam  of  money  to  a  stranger,— -one  who  does  not  appear,  either  by 
the  agreement  of  reference,  or  by  the  award,  to  be  in  any  way  con- 
nected with  either  of  the  parties.     The  arbitrators  have  also  exceeded 
their  authority,  in  awarding  as  to  Todd's  costs ;  or  they  have  fallen 
short  of  their  duty,  in  omitting  to  decide  anything  as  to  Laing*8  costs. 
The  award  is  altogether  bad.     In  Robinson  v.  Henderson,  6  M.  &  S. 
276,  the  award  found  that  the  sum  of  2502.  was  due  from  the  defend- 
ants to  the  plaintiffs,  and  that,  out  of  the  said  sum,  the  defendants 
ehould  pay  to  the  arbitrators  942.,  being  the  expenses  of  preparing  the 
agreement  of  reference  and  their  award,  and  for  their  charges,  trouble, 
ami  attendance  on  the  reference  and  arbitration,  and  certain  costs, 
which  they  awarded  to  be  paid  to  the  solicitors  of  the  plaintiffs  in 
respect  of  certain  ^actions  mentioned  in  the  agreement  of  refer-  r^cf)^^ 
ence,  leaving  the  sum  of  136/.,  which  they  awarded  to  be  paid  ^ 
to  the  plaintiffs :  and  it  was  held,  that  the  award  was  void  for  uncer- 
tainty, in  directing  a  sum  in  gross  to  be  paid  to  the  arbitrators  for  the 
objects  above  mentioned,  without  specifying  the  particular  sum  to  bo 
appropriated  to  each  object.     Here,  the  award  directs  a  sum  in  gross 
to  be  paid  to  a  stranger, — one  who  is  no  otherwise  shown  to  be  identified 
with  Todd,  the  party  in  whose  favour  the  award  is  made,  than  by  the 
statement  in  his  affidavit,  that  he  was  the  agent  for  the  ship,  and  that 
he  believew  the  money  was  ordered  to  be  paid  to  him  as  the  agent  of 
Todd. 

Addison,  in  support  of  his  rule. — ^The  fair  interpretation  of  the 
award,  «^  for  the  damages  and  costs  incurred  by  Todd  in  consequence 
of  the  collision,"  is,  that  costs  here  mean  the  costs  incurred  in  repair- 
ing the  ship.  The  arbitrators  never  intended  to  award  to  either  party 
any  costs  of  the  reference :  it  does  not  appear  that  any  costs  were  in- 
curred, except  those  incurred  by  the  arbitrators  themselves.  [Jervis, 
C.  J.,  referred  to  Richardson  v.  Worsley,  5  Exch.  BlS.f  There,  an 
agreement  of  reference  contained  a  stipulation  «'  that  the  costs  of  the 
agreement,  and  of  the  reference  and  award,  should  be  in  the  discretion 
of  the  arbitrator,  and  be  defrayed  as  he  should  direct  :*'  the  arbitrator 
awarded  that  the  defendant  should  pay  a  certain  sum  to  the  phiintifi', 
but  made  no  mention  of  costs ;  and  it  was  therefore  held  bad.]  In  that 
case,  it  did  not  appear  what  the  sum  was  awarded  for.  As  to  the  ob- 
jection that  the  722.  6«.  is  directed  to  be  paid  to  Poppelwell, — there 

(o)  Sf  Creiwick  «.  HarriiOD,  10  C.  B.  441  (E.  C.  L.  R.  vol.  70j. 
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are  many  authorities  to  show  that  an  award  to  pay  money  to  a  stranger, 
is  good,  where  it  appears  to  be  for  the  benefit  of  the  parties ;  or,  unleu 
it  appears  on  the  face  of  the  award  that  it  could  not  be  for  their  bene- 

*2821  ^^'     ^^  *®*'^  ^*  ®'''^*  ^  ^^^^'  '^»~^^^®^  ^^  Com.  Dig.  Arbi- 
-^  trament  (E.  7)<^the  award  was,  <<  that  the  plaintiff  and  defend- 
ant should  pay  such  a  sum  yearly  to  A.,  for  the  use  of  Mrs.  Bird,  their 
mother."    Upon  exception  taken,  that  this  was  to  award  a  thing  to  be 
done  to  a  third  person,  who  was  a  stranger  to  the  submission,  and  con- 
sequently a  matter  out  of  the  power  of  the  arbitrator,  Holt,  C.  J.,  was 
of  opinion  that  «<  a  general  award  of  money  to  a  stranger  was  good; 
for,  it  shall  be  intended  the  submittants  were  bound  as  trustees,  or 
were  liable  to  pay  the  sum ;  and  the  payment  thattbe  intended  far  their 
benefit^  unleee  the  eontrary  appear,"{a)     That  dictum  is  recognised  and 
acted  upon  in  Adcock  v.  Wood,  6  Exoh.  615,t  which  was  afterwards 
affirmed,  on  error,  in  Wood  v.  Adcock,  7  Exch.  468,t  where  Patteson, 
J.,  in  giving  judgment,  says:     «^ There  is  a  distinction  between •» 
award  which  directs  a  thing  to  be  done  bg  a  stranger,  and  one  which 
directs  a  thing  to  be  done  to  a  stranger;  and  the  rule  is,  that  an  award 
directing  a  party  to  pay  money  to  a  stranger,  b  not  good,  unless  it  be 
for  the  benefit  of  one  of  the  parties  to  the  submission ;  and  the  onus 
of  showing  that  is  thrown  on  the  party  seeking  to  enforce  the  award. 
Now,  in  this  case,  it  is  plain,  from  the  language  of  the  award  itself, 
that  the  payment  is  intended  for  the  benefit  of  the  plaintiff,  becaass 
the  money  is  directed  to  be  paid  over  to  him  immediately  on  receipt  of 
it.     If  Sharpe,  the  arbitrator,  to  whotn  the  money  is  directed  to  be 
paid,  had  been  the  authorized  agent  of  the  plaintiff,  no  doubt  the  award 
would  have  been  good.     The  plaintiff  adopts  the  agency  by  this  action ; 
*9M1  ^^^^  ^^  states  in  his  declaration,  that  the  ^defendant  has  not  paid 
^  the  money  either  to  Sharpe  or  to  himself;  thereby  treating  the 
payment  to  Sharpe  as  an  act  that  would  discharge  the  defendant." 
[Gresswell,  J. — In  that  case,  it  appeared  on  the  face  of  the  award, 
that  the  payment  to  Sharpe  was  for  the  benefit  of  the  plaintiff.     How 
does  that   appear   here?]     From   Poppelweirs  affidavit,  and  TodJ*8 
adoption  of  the  agency  of  Poppelwell,  by  this  motion.     In  Snook  r. 
Hellyer,  2  Ghitt.  R.  43,  it  was  held,  that  directing  paymant  to  a  third 
person,  for  the  use  of  the  party,  is  good,  even  though  the  person  t(v 
receive  the  money  do  hot  appear  to  be  invested  with  any  express  autho- 
rity by  the  party  for  whom  the  money  was  to  be  paid.    [Jkrvis,  C. 
J. — There,  it  appeared  on  the  award  that  the  money  was  to  be  paid  to 
the  third  person  for  the  benent  of  the  plaintiff.]     If  necessary,  the 
court  will  reject  that  part  of  the  award  which  directs  the  payment  to 

(o)  **  Po welly  J.,  eontrjl. — Tt  nnat  appear  to  be  for  their  beuefil,  and  it  dinti  not  6c  §o  imu»dti 
unUu  it  dma  appenr:  but,  in  tihe  prineipAl  cue*  be  held  that  it  shoald  be  intended  to  be  for 
their  benefit,  or,  rather,  that  it  appeared  to  bt  ao,  becaaie  the  pajmeDt  was  to  be  for  the  lue  of 
the  mother/' 
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Poppelwell.    [Jebyis,  C.  J. — ^No.    That  is  the  whole  substance  of  the 
award.] 

Jbrvis,  0.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
It  is  toe  late  now  to  express  an  opinion  as  to  whether  the  18th  section 
of  the  1  &  2  Vict.  c.  110,  was  intended  to  apply  to  moneys  directed  to 
be  paid  under  awards,  there  having  now  been  a  long  course  of  practice 
so  applying  it.  But  an  application  under  the  statute  cannot  be  put 
higher  than  a  motion  for  an  attachment  for  non-performance  of  the 
award ;  and  the  courts  have  repeatedly  held  that  they  will  not  make 
an  order,  where  the  circumstances  would  not  justify  them  in  granting 
an  attachment.  The  case  must  be  clear  and  plain.  Here  I  think  it 
is  much  too  doubtful.  It  is  not  quite  certain  upon  the  face  of  the 
award,  whether  the  award  of  722.  6s.  to  be  paid  by  Laing  « for  the 
damages  and  eoit9  incurred  by  Todd  in  consequence  of  the  collision," 
means,  as  Mr.  AddUon  contends,  the  damages  and  expenses  consequent 
npon  the  collision,  or  whether  *it  applies  to  the  expenses  incurred  r^e^oA 
by  Todd  upon  the  reference.  The  latter  would  seem  to  be  the  *- 
fair  and  natural  construction ;  and,  if  so,  Mr.  SUV 9  objection  must 
prevail.  At  all  events,  it  is  extremely  doubtful.  I  also  doubt  whether 
we  can  make  an  order  directing  Laing  to  pay  a  sum  of  money  to  Todd, 
when  the  award  directs  it  to  be  paid  to  Poppelwell,  and  there  is  nothing 
on  the  face  of  the  award  to  show  that  the  payment  is  for  the  benefit 
of  Todd.  I  think  this  is  not  a  fit  case  for  a  proceeding  under  the 
statute. 

Cbrsswxll,  J. — I  am  entirely  of  the  same  opinion.  This  is  far  too 
doubtful  a  case  to  warrant  us  in  granting  a  rule  under  the  statute, 
which  would  have  the  immediate  effect  of  a  judgment,  upon  which  an 
execution  might  issue  against  Laing  at  the  suit  of  Todd,  because  he 
has  neglected  to  pay  a  sum  directed  by  an  award  to  be  paid  to  Popple- 
well,  who,  for  anything  that  appears  on  the  face  of  the  award,  is  a 
perfect  stranger.     It  clearly  cannot  be  done. 

Williams,  J. — I  am  of  the  same  opinion.  Laing  could  not  be  said 
to  have  been  guilty  of  a  eontempt,  by  not  paying  Todd  the  money  he 
was  ordered  to  pay  to  Poppelwell.  That  being  so,  we  have  no  autho- 
rity to  gra»t  this  rale.  Rule  discharged,  with  costs. 
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STEVENSON  and  Another  v.  NEWNHAM.    Jan.  28. 

1.  A  eouut  in  caae  for  distraining  for  more  rent  than  wee  due,  ia  bad  thongh  it  alleg ea  it  to  bate 
been  done  maliciomMljff — for,  an  act  whieh  doei  not  amount  to  a  legal  injury,  cannot  be  aetioa- 
able  becaoae  it  ia  done  with  a  bad  intent 

i,  A.  obtained  certain  goods  by  purcbaae  from  the  aberiiT  under  a  writ  of  fi.  fa.  at  his  own  soit^ 
founded  on  a  warrant  of  attorney  for  600^.  given  to  him  by  one  8.  The  writ  was  pat  iato 
the  sheriif'a  handa  on  the  25th  of  May,  1839,  and  a  bill  of  sale  given  to  the  plaintiff  by  the 
sheriff  on  the  2l8t  of  June,  for  600(.  On  the  29th  of  May,  another  writ  against  &  was  pat 
into  the  sheriff's  hands,  at  the  suit  of  one  M.,  for  622.  A.  paid  M.'8  debt ;  and  the  ossifa- 
ment  to  him  was  under  both  writa. 

A.  took  possession  of  the  goods ;  and  on  the  6th  of  Oeiober,  1849,  B.  aeised  and  sold  then  aia 
distress  for  rent  due  to  him  from  S. 

B.y  on  the  &th  of  October,  1849,  filed  a  declaration  of  insolvency,  «id  thereby  committed  an  set 
of  bankruptcy ;  and,  on  the  8th, — the  atatute  7  A  8  Vict  o.  96,  being  then  in  force, — a  fiat  was 
awarded  againat  him,  founded  on  that  act  of  bankruptcy,  under  which  fiat  assignees  wva 
appointed. 

In  an  action  by  A.  against  B.  for  an  irregular  and  excesaive  distreaa  of  the  goods  so  obtained 
by  him,  the  defenoe  aet  up  by  B.  was,  that  A.  had  procured  the  goods  by  way  of  frandolent 
preference,  and  that  S.  caused  them  to  be  taken  in  execution  with  intent  to  defeat  or  delay  hii 
creditors,  being  then  indebted  to  some  in  a  sum  sufficient  to  constitute  a  good  petitioninc- 
ereditor's  debt :  and  it  was  proved,  that,  on  the  14th  of  Joiie,  1851  (which  was  after  the  eoo- 
mencement  of  this  action),  the  assignees  under  the  fiat  gave  notice  to  A.  that  they  meant  to 
treat  the  warrant  of  attorney.  Judgment,  and  execution,  as  void,  and  should  claim  the  goodi 
against  B.,  as  being  wrongfully  taken  under  a  distress ;  and  that  they  also  gave  notice  to  B. 
that  they  had  brought  an  action  against  A.  to  try  the  validity  of  the  warrant  of  attorney,  and 
had  recovered  230/.,  the  value  of  the  goods  seised  under  A.'s  writ;  and  requiring  B.  to  pay  to 
A.  the  value  of  the  goods  distrained,  and  claiming  from  B.  the  damages  for  the  illegal  distnoi^ 
the  subject  of  this  action  : — 

Held,  upon  a  bill  of  exceptions,  that,  as  the  abjudication  of  bankruptcy  proceeded  on  the  bask- 
rupt's  oum  afplieation,  the  assignees  could  not  treat  the  alleged  fraudulent  preference,  or 
taking  in  execuUon,  as  an  acl  of  baHkruptejf ;  but  that  they  were  entitled  to  treat  it  as  a 
fraudulent  preference,  or  an  execution  procured  by  the  bankrupt  in  contemplation  of  bank- 
ruptcy, under  the  old  law,  prior  tq  the  6  O.  4,  c.  16, — and  consequently  voidable,  upon  the 
established  principle,  that  fraud  only  gives  a  right  to  avoid  a  eontnot  or  purchase,  that  ths 
property  vests  until  avoided,  and  that  all  mesne  dispositions  to  persons  not  parties  to,  cr  at 
least  not  cognisant  of,  the  fraud,  are  valid. 

S.  Held  also, — Erie,  J.,  dissentiente, — that,  inasmuch  as  the  subsequent  interference  of  the  aseignsei 
bad  no  relation  back  to  the  original  delivery  of  the  goods  to  A.,  so  aa  to  avoid  the  transaetioa 
ab  initio,  A.  had  an  undoubted  right  of  action  against  B.  for  the  illegal  distress. 

4.  Whether  a  fraudulent  preference  can  be  impeached  (as  am  aet  of  baukmptcy)^  under  a  fist  on  a 
bankrupt's  own  petition,  if  there  was  at  the  time  of  sneh  fraudulent  preference  a  suflieieot 
debt  to  constitute  a  petitioning-creditor's  debt,— ^ acere. 

This  was  an  action  upon  the  case.  The  declaration  contained  fire 
counts.  The  first  count  stated  that  the  defendants  below  wrongfully 
and  maliciouilff  seized  certain  goods  and  chattels  of  the  plaintiff  below 

*^R(il  ^^  ^^^  ^^^  *^  distress  for  more  rent  than  was  really  due.  The 
-^  second  count  was  for  an  excessive  distress  ;  the  third,  for  selling 
before  the  expiration  of  five  days ;  the  fourth,  for  selling  for  less  than 
the  goods  were  reasonably  worth ;  and  the  fifth  was  a  count  in  trover. 

The  defendants  below  pleaded  not  guilty  ^^by  statute/'  and  (to  the 
count  in  trover)  not  possessed. 

The  cause  was  originally  tried  before  Wilde,  C.  J.,  on  which  occasion 
the  verdict  was  entered  for  the  defendants,  but  a  new  trial  was  awarded. 
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on  the  ground  of  ini8direction.(a)  The  cause  again  came  on  for  trial^ 
before  JerTis,  C.  J.,  at  the  sittings  at  Westminster  after  Trinity 
Term,  1851. 

It  was  proved,  that,  before  the  commencement  of  the  suit,  viz.  on 

the  24th  of  Maj,  1849,  one  S.  W.  Saunders  was  justly  indebted  to  one 

E.  M.  Marshall  in  the  sum  of  621.  6«.  and  upwards,  and  was  also  on 

that  day  justly  indebted  to  the  plaintiff  (below)  in  a  sum  of  600Z.  and 

upwards ;  and,  being  so  indebted  to  the  plaintiff,  gave  him  on  the  8th 

of  February,  1849,  a  warrant  of  attorney  for  securing  the  payment  of 

flach  last-mentioned  debt,  and  authorizing  the  plaintiff  to  sign  judgment 

and  issue  execution  thereon  for  such  his  said  last-mentioned  debt ;  and 

that,  on  the  13th  of  January,  1849,  an  action  was  commenced  by 

Marshall  against  Saunders,  in  this  court,  to  recover  hrs  debt  of  62Z.  6«., 

and  judgment  was  duly  signed  therein,  and  a  fi.  fa.  issued  to  the  sheriff 

of  Surrey  to  levy  the  amount,  and  was  duly  lodged  with  him  on  the 

29th  of  May,  1849 ;  and  that  judgment  was  also  duly  signed  on  the 

said  warrant  of  attorney,  and  a  fi.  fa.  thereupon  duly  issued  on  the 

25th  of  May,  1849,  requiring  the  sheriff  to  levy  6002.  and  3Z.  10«.,  and 

15i.  for  writ,  besides,  &c.,  and  that  such  last-mentioned  writ  was  also 

lodged  with  the  sheriff  of  Surrey  on  the  day  *last  aforesaid :  r^no<rr 

That,  after  the  said  writs  had  been  so  respectively  lodged  with  *- 

the  sheriff,  to  wit,  on  the  25tb  of  May,  1849,  he,  the  sheriff,  seized 

and  took   certain   goods   and   chattels,  being,  amongst   others,  the 

goods   and   chattels  in   the  declaration   mentioned,  of,  and  then  in 

the  possession  of,  Saunders,  and  of  which  he,  Saunders,  was  then  so 

possessed   as  of  his  own  property,  and  then,  to  wit,  on  the  21st 

of  June,  1849,  by  bill  of  sale,  under  the  hand  and  seal  of  the  sheriff, 

expressed  to  be  made  in  consideration  of  the  said  600Z.  of  lawful 

money  of  Great  Britain  paid  by  the  said  W.  Newnham,  did,  as  far  as 

he  lawfully  might,  for  the  purpose  of  satisfying  the  said  execution, 

bargain  and  sell  unto  the  said  W.  Newnham,  the  plaintiff  below,  the 

goods  and  chattels  in  the  schedule  or  inventory  under  the  bill  of  sale 

written,  particularly  mentioned  and  expressed,  which  said  goods  and 

chattels  had  then  been  so  as  aforesaid  seized  and  taken  in  execution  by 

the  said  sheriff,  as  such  goods  and  chattels  of  Saunders,  by  virtue  of 

the  two  writs,  and  which  goods  were  at  the  time  of  the  making  of  the 

said  bill  of  sale  valued  and  appraised  at  6952.,  to  have  and  to  hold  the 

said  goods  and  chattels,  and  every  part  and  parcel  thereof,  unto  the 

Baid  W.  Newnham,  the  now  plaintiff,  his  executors,  administrators,  and 

tssigns,  as  his  and  their  own  proper  goods  and  chattels,  and  every  part 

tnd  parcel  thereof,  to  his  and  their  own  proper  use  and  uses  for  ever. 

Evidence  was  also  given,  that,  at  the  time  of  the  execution  of  the 
bill  of  sale,  the  said  W.  Newnham  paid  to  the  sheriff  the  sum  due  to 

(a)  See  Newnham  v.  Bteyeiuon,  10  C.  B.  713  (B.  C.  L.  R.  toL  70). 
VOL.  XTIL— 24  Q  2 
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Marshall  under  the  fi.  fa.  issued  at  his  auit ;  which  sum  was  aoeordingij 
paid  over  bj  the  sheriff  to  Marshall. 

It  was  also  proved,  that,  on  the  5th  of  October,  1849,  the  distress  and 
seizure  of  the  plaintiff's  goods  and  chattels  complained  of  in  the 
declaration,  had  been  made  by  the  defendants :  and  the  defendants  also 
MQCTi  g&^o  evidence  ^tending  to  prove  that  Saunders,  being  a  trader 
-^  within  and  subject  to  the  statutes  in  force  concerning  bankrupts, 
and  being  still  indebted,  as  such  trader,  in  a  sum  sufficient  to  constitote 
a  petitioning-credi tor's  debt,  that  is  to  say,  in  the  sum  of  100/.,  and  to 
divers  other  persons  subjects  of  this  realm,  in  divers  sums  of  money, 
the  said  W.  Newnham  obtained  and  procured  the  said  goods  and 
chattels  from  Saunders  as  and  by  way  of  a  fraudulent  preference  of 
the  said  W.  Newnham  over  the  other  creditors  of  Saunders,  in  con- 
templation of  the  bankruptcy  of  Saunders ;  and  that  Sannders  pro- 
cured the  said  goods  and  chattels  to  be  taken  in  execution  with  the 
intent  of  defeating  and  delaying  his,  Saunders',  creditors.  And  the 
counsel  for  the  defendants  below  contended  that  the  defendants  would 
be  entitled  to  a  verdict,  should  the  judge  be  of  opinion  that  Newnham, 
the  plaintiff  below,  obtained  and  procured  the  said  goods  and  chattels 
as  and  by  way  of  a  fraudulent  prrferenoe  as  above,  or  if  Saunders  had 
procured  the  said  goods  and  chattels  to  be  taken  in  execution,  with 
intent  to  defeat  or  delay  his  creditors. 

The  only  evidence  besides  that  above  set  forth,  to  show  that  Saunders 
liad  ever  committed  an  act  of  bankruptcy,  was,  evidence  that,  on  the 
6th  of  October,  1849,  he,  Saunders,  being  a  trader  subject  to  the 
bankrupt  laws,  filed  a  declaration  of  insolvency  in  manner  and  form 
prescribed  by  the  statute  in  that  case  made  and  provided  relating  to 
bankrupts. 

It  was  also  proved,  that  Saunders,  en  the  5th  of  October,  1849, 
petitioned  the  Lord  Chancellor,  and  that  a  fiat  in  bankruptcy  was 
thereupon  awarded  against  him  on  the  8th  of  October,  1849,  under 
which  fiat  Saunders  was  duly  adjudged  and  declared  a  bankrupt, 
and  was  then  a  bankrupt,  according  to  the  laws  then  in  force  concern- 
ing bankrupts ;  that,  after  the  commencement  of  this  suit,  vis.  on  the 
*ORQi  ^^^^  ^^  April,  1850,  J.  G.  Graham  and  J.  *Cottrell  were  duly 
^  ^  appointed  assignees  of  the  estate  and  effects  of  Saunders  undar 
"Such  bankruptcy;  that,  on  the  14th  of  June,  1851,  Graham  and 
Cottrell,  as  snc^  assignees,  served  on  Newnham  a  notice  in  writing 
laving  reference  to  the  said  bankruptcy^  goods,  and  chattels,  as 
follows : — 

«'Sir, — Re  Slanders,  a  bankrupt.  We,  Uie  assignees  appointed 
tinder  this  estate,  give  ye«  notice  that  we  elect  to  treat,  and  do  treat, 
n  certain  warrant  of  attorney  bearing  date  on  or  about  the  16th  of 
February,  1849,  given  to  you  by  the  above  bankrupt,  as  void  as  against 
ns  as  such  assignees,  as  also  the  judgment  and  execution  signed  and 
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issued  thereon :  and  we  further  give  jou  notice  that  we  shall  claim 
against  Messrs.  Stevenson  and  Wood  any  goods  which  they  have 
▼rongfiilly  or  improperly  taken  nnder  a  certain  distress  made  on  the 
premises,  situate,  &c.,  on  or  about  the  5th  of  October,  1849,  and  the 
vtlae  of  which  goods  was  not  included  in  the  damages  given  by  the 
jory  in  the  action  against  you  at  our  suit,  tried  on  or  about  the  22d 
of  February,  1851." 

It  was  also  proved  on  the  trial,  that  Grraham  and  Cottrell,  as  such 
assiguees,  served  on  the  defendants  a  notice  having  reference  to  the 
said  bankruptcy,  goods,  and  chattels,  as  follows : — 

«  Re  Saunders,  a  bankrupt.  We,  the  assignees  under  this  estate, 
hereby  give  you  notice,  that,  on  or  about  the  16th  of  April,  1850,  we 
Iroaght  an  action  against  Mr.  W.  Newnham,  for  the  purpose  of  trying 
whether  a  certain  warrant  of  attorney  bearing  date  on  or  about  the 
16th  of  February,  1849,  was  void  as  against  us,  as  such  assignees ; 
which  cause  was  tried  on  the  22d  of  February,  1851,  when  the  jury 
foand  that  the  said  warrant  of  attorney  was  so  void,  and  assessed  the 
damages  in  such  action  at  2302.,  being  the  value,  with  certain  deduc- 
tions, of  certain  goods  which  the  said  W.  Newnham  ^obtained  r^cQQA 
under  a  writ  of  execution  issued  in  pursuance  of  such  warrant  ^ 
of  attorney,  less  the  value  of  certain  of  such  goods  which  were  distrained 
by  you  on  or  about  the  5th  of  October,  1849,  and  which  the  said  W« 
Newnham  also  claims  to  be  entitled  to  under  the  said  writ  of  execution. 
And  we  farther  give  you  notice  not  to  pay  over  the  value  of  the  said 
goods  so  distrained  by  you  as  aforesaid,  or  any  part  thereof,  to  the 
said  W.  Newnham,  or  to  any  other  person  than  to  us :  and  we  hereby 
daim  of  you  all  the  said  goods  so  distrained  by  you  as  aforesaid,  or 
such  part  thereof  as  have  been  improperly  or  illegally  taken,  distrained, 
or  sold  by  you  under  the  said  distress,  or  any  damage  which  we  have 
sustained,  as  such  assignees,  by  reason  thereof:  and  we  hereby  give 
you  notice  that  we  shall  hold  you  responsible  for  any  of  the  goods  you 
may  hand  over  to  Mr.  Newnham.  Dated,  this  24th  of  February, 
1851." 

The  Lord  Chief  Justice,  in  summing  up,  told  the  jury,  that  the 
prim&  facie  case  of  the  plaintiff  was  not  answered  by  proof  as  above 
set  forth ;  and  that,  under  the  circumstances  of  the  case,  and  on  the 
facts  proved,  the  defendants  could  not  set  up  the  title  which  the 
assignees  of  Saunders  might  have  to  the  said  goods  and  chattels, 
whether  they  claimed  the  same  upon  the  ground  that  Newnham 
obtained  the  said  goods  and  chattels  from  Saunders  as  and  by  way  of 
fraudulent  preference  of  Newnham,  in  contemplation  of  the  bankruptcy 
of  Saunders,  or  upon  the  ground  that  Saunders  procured  the  said  goods 
and  chattels  in  the  declaration  mentioned,  as  above  mentioned,  to  bo 
taken  in  execution,  with  the  intent  of  defeating  and  delaying  his 
treditors. 
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The  counsel  for  the  defendants  below  excepted  to  this  ruling  of  the 
Lord  Chief  Justice :  and  a  verdict  was  found  for  the  plaintiff  below, 
with  2892.  12«.  damages,  on  the  issues  joined  on  the  first  four  counts. 
•0Q11  '^^^  exceptions  came  on  for  argument  in  the  ^Exchequer 
^  Chamber  in  the  last  Michaelmas  Vacation,  before  Parke,  B., 
Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Piatt,  B.,  Martin,  B.,  and 
Crompton,  J. 

ffugh  HtU  (with  whom  was  Prentice)^  for  the  plaintiffs  in  error. — 
The  judgment  for  entire  damages  is  clearly  erroneous,  the  first  count 
being  bad.  It  was  expressly  decided  by  the  Exchequer  Chamber,  in 
Tancred  v.  Leyland,  16  Q.  B.  669  (E.  C.  L.  B.  vol.  71),— overruling 
Taylor  v.  Henniker,  12  Ad.  k  E.  488  (E.  C.  L.  R.  vol.  40),  4  P.  4  D. 
242,  and  adopting  the  opinions  expressed  by  Lord  Tenterden  in  Avenell 
i;.  Croker,  M.  &  M.  172  (E.  C.  L.  B.  vol.  22),  and  by  Parke,  B.,  in 
Wilkinson  v.  Terry,  1  M.  &  Rob.  377, — that  the  mere  taking  or  selling 
on  a  claim  of  more  than  was  due,  was  not^  actionable.  The  only  pos- 
sible distinction  between  Tancred  v.  Leyland  and  the  present  case,  is, 
that  the  word  «<  maliciously*'  is  inserted  in  the  count  here,  and  was  not 
in  that  case :  it  u>a»^  however,  in  Taylor  v.  Henniker.  It  is  well  estab- 
lished in  point  of  law,  that  the  insertion  of  the  word  <« maliciously"  in 
a  declaration,  where  the  act  complained  of  is  not  unlawful  per  se,  will 
not  make  good  a  count  which  would  be  bad  without  it:  see  Cotterell  v. 
Jones,  11  C.  B.  713  (E,  C.  L.  R.  vol.  78)^  [Parke,  B.— There  must 
be  a  venire  de  novo.  This  point,  however,  will  arise  on  the  bill  of  ex- 
ceptions.    It  will  be  better,  therefore,  to  argue  both  points.] 

The  ruling  of  the  Lord  Chief  Justice  was  wrong  in  point  of  law. 
Assuming  the  decision  of  the  Court  of  Common  Pleas  to  have  been 
correct,  on  the  motion  for  a  new  trial  in  this  case, — Newnham  v.  Ste- 
venson, 10  C.  B.  713  (E.  C.  L.  R.  vol.  70),— the  facts  before  the  court 
npon  this  occasion  were  altogether  different.  There  was  no  proof  on 
that  occasion  that  the  assignees  had  interfered  with,  or  demanded  the 
goods  of  the  plaintiff.  Wilde,  C.  J.,  in  summing  up  the  case,  told  the 
jury,  that,  "  if  the  warrant  of  attorney  was  given  voluntarily  on  the 
♦9001  P^*"^  ^^  *Saunders,  for  the  purpose  of  securing  the  plaintiff  in  the 
"-*  event  of  a  bankruptcy,  whilst  the  rest  of  the  creditors  would  be 
unsecured,  it  was  a  fraudulent  transaction,  and  void ;  and  that,  in  such 
case,  the  bill  of  sale  would  confer  no  property  upon  the  plaintiff,  who 
would  not  be  the  owner  of  the  goods,  and  could  not  maintain  the  action.*' 
But  the  court,  in  giving  judgment,  say :  «« By  a  transfer  which  is  a 
fraudulent  preference,  tho  property  vests  in  the  transferree,  subject  to 
be  divested  by  the  assignees,  at  their  election ;  and  the  title  of  the 
transferree  is  perfect,  except  so  far  as  it  is  avoided  by  the  assigneea. 
The  assignees  in  this  case  were  not  proved  to  have  done  anything  to 
affect  the  plaintiff's  title.  They  had  not  demanded  the  goods  of  the 
plaintiff:  they  had  not  even  ratified  the  defendants*  act:  and  the  com- 
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mencement  of  an  action  of  trover, — ^which  may  be  abandoned  at  any 
time,  and  which  assumes  that  the  goods  came  into  the  possession  of  the 
defendants  lawfallj, — cannot,  without  more,  be  taken  to  be  an  election 
on  the  part  of  the  assignees  to  avoid  the  transfer.   We  need  not,  there* 
fore,  consider  the  questions  which  might  have  arisen,  had  the  assignees 
interfered.     Until  they  do  interfere,  the  plaintiff,  without  doubt,  is  not 
only  in  possession,  but  is  the  owner  of  the  goods,  and  the  defendants, 
mere  wrong-doers,  cannot  set  up  the  title  of  the  assignees."     On  the 
present  occasion,  there  was  evidence,  not  only  that  the  warrant  of 
attorney  was  a  fraudulent  preference,  but  also  that  Saunders  procured 
his  goods  to  be  taken  in  execution,  with  intent  to  defeat  and  delay  his 
creditors.     There  was,  therefore,  no  necessity  for  any  act  to  be  done 
by  the  assignees,  to  avoid  the  transaction.    The  procurement  being  aft 
act  of  bankruptcy,  the  title  of  the  assignees  related  back  to  that  act 
of  bankruptcy ;  and,  if  the  defendants  were  wrong-doers  in  seizing  the 
goods,  that  vested  a  cause  of  action  in  the  assignees :  Hancock  v,  Caf- 
fyn,  1  M.  A  *Scott,  621  (E.*  C.  L.  R.  vol.  28),-  8  Bingh.  858  (E.  ^^ggg 
C.  L.  R.  vol.  21).    [Martin,  B. — I  very  much  doubt  whether  ^ 
the  doctrine  of  relation  applies,  where  a  man  is  made  a  bankrupt  upon 
his  own  petition.]    If  election  be  necessary,  there  was  a  sufiBcient  elec- 
tion.   [Parks,  B. — That  was  long  after  the  injury  to  the  goods  by  the 
improper  distress.     You  must  contend  that  this  in  itself  was  an  act  of 
bankruptcy,  and  that  the  property  was  at  once  transferred  to  the  as- 
signees.    You  must  also  contend  that  the  election  of  the  assignees  has 
relation  back  to  the  time  of  the  fraudulent  preference.     Are  the  goods 
theirs  by   relation,  before  they  actually  claim  ?]     Here,  the  party  is 
charged  as  a  wrong-doer.     When  the  assignees  elect  to  treat  the  trans- 
action as  void,  they  are  entitled  to  claim,  not  as  against  the  party 
only,  but  as  against  those  who  have  done  damage  to  the  goods.     And 
there  is  no  reason  why  all  the  usual  incidents  should  not  attach  to  a 
fiat  on  the  bankrupt's  own  petition.'    No  doubt,  an  innocent  purchaser 
from  the  fraudulent  possessor  may  acquire  a  good  title  to  the  goods, 
though  the  transaction  would  be  voidable  as  between  the  original  par- 
ties:  White  V.  Garden,  10  C.  B.  919:    but,  suppose  he  parts  with 
the  goods  to  a  man  who  takes  them  with  full  knowledge  of  all  the  facts  ? 
According  to  the  principles  laid  down  in  Leake  v.  Loveday,  4  M.  &  G. 
972  (E.  C.  L.  R.  vol.  43),  5  Scott  N.  R.  908,  and  Hardman  v.  Willcock, 
9  Bingh.  882,  n.  (E.  C.  L.  R.  vol.  28),  the  defendants  had  a  clear  right, 
as  against  the  plaintiff  in  this  action,  to  set  up  the  title  of  the  assignees. 
The  defendants  were  liable  to  be  sued  by  the  assignees ;  and  it  was 
competent  to  them  to  set  up  that  defence.     [Martin,  B. — How  could 
the  assignees  maintain  an  action  here  ?]     Where  a  party  takes  goods 
by  way  of  fraudulent  preference,  or  where  they  are  taken  in  execution 
by  the  procurement  of  the  bankrupt,  and  the  goods  are  diminished  in 
value  or  converted,  if  the  assignees  elect  to  annul  the  transfer,  the 
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>i<^Qd1  P^^^y  ^  liable  to  an  action  at  the  suit  of  the  ^signees ;  and, 
^  if  they  do  anything  to  manifest  their  election,  he  may  set  it  up 
in  answer  to  an  action  by  one  claiming  adversely  to  them.  In  Ex  parte 
Norton,  1  De  6ex,  B.  G.  604,  528,  Sir  J.  Knight  Brace  says :  '« It 
b^ng  admitted,  or  being  upon  the  materials  before  me  proper,  I  think, 
to  be  believed,  that,  at  the  time  of  the  earliest  act  alleged  to  have  been 
a  fraudulent  preference,  the  bankrupts  were  traders,  and  had  at  least 
one  creditor,  now  remaining  wholly  unsatisfied,  whose  debt  was  sdE* 
dent  to  support  a  petitioning-creditor'a  fiat  at  any  time  daring  the 
interval  between  that  act  and  the  present  fiat,  this  question  oaght,  ss 
I  conceive,  to  be  answered  in  favour  of  the  present  fiat,  that  is,  in 
£ftvoar  of  the  competency  of  impeaching,  under  it,  the  fraadulent  pre- 
ferences, if  there  were  any."  [Parkb,  B. — ^Void,  as  a  fraudulent  pre- 
ference,— ^not  an  act  of  bankruptcy.']  The  claim  of  the  assignees 
relates  back  to  the  time  when  the  fraudulent  preference  takes  place. 
In  Hall  t;.  Wallace,  7  M.  &  W.  853,t  it  was  held,  that,  where  a  trader 
commits  an  act  of  bankruptcy,  by  procuring  his  goods  to  be  taken  in 
execution,  with  intent  to  defeat  or  delay  creditors,  the  execution, 
although  levied  bon&  fide  by  the  judgment-creditor,  is  not  protected  by 
the  2  &  3  Vict.  c.  29.  In  Ex  parte  Philpott,  1  De  Gex,  B.  C.  346,  a 
trust-deed  which  could  not  have  been  impeached  under  a  fiat  sued  out 
by  any  creditor,  was  held  incapable  of  being  impeached  under  the  bank- 
rupt's own  fiat.  Tope  v.  Hockin,  7  B.  &  C.  101  (E.  C.  L.  R.  vol.  14), 
9  D.  &  B.  881  (E.  C.  L.  B.  vol.  22),  was  there  relied  on :  but  the  chief 
judge  (Sir  J.  Enight  Bruce)  said :  <«  It  is  not  necessary  to  say,  and  I 
abstain  from  giving  any  opinion,  how  the  case  would  have  been  decided, 
if,  when  the  fiat  issued,  there  had  been  a  creditor,  or  any  number  of 
creditors,  capable  of  suing  out  a  fiat  grounded  on  the  execution  of  the 
trust-deed  as  an  act  of  bankruptcy.  Here,  there  was  no  creditor,  nor 
any  number  of  creditors,  who  could  have  sued  out  such  a  fiat ;  and  I 
^one-i  inust  hold  '^'that  the  deed  id  valid  as  against  the  fiat,  although 
^  sued  out  by  the  bankrupt  himself."  [Parke,  B. — I  am  quite  at 
a  loss  to  see  how  it  can  make  any  difierence,  whether  there  were  or 
were  not  a  sufficient  petitioning-creditor's  debt  at  the  time  of  the  fraa- 
dulent preference.  Grompton,  J.,  referred  to  Nixon  v,  Jenkins,  2  E. 
Blac.  135:  there,  a  trader  on  the  eve  of  bankruptcy,  made  a  coUusira 
sale  of  goods  to  A. ;  and  it  was  held  that  the  assignees  could  not  main- 
tain trover  for  them,  without  proving  a  demand  and  refusal.] 

Pashley  (with  whom  was  Qray)^  for  the  defendant  in  error. — ^It  if 
clear  that  the  plaintiff  (below)  was  in  possession  of  the  goods  at  the 
time  the  act  complained  of  was  committed.  [Parke,  B. — That,  if 
admitted,  will  remove  all  shadow  of  doubt.  Hill  admitted  that  the  fact 
was  so.]  The  dates  are  material.  The  writ  was  put  into  the  sheriff*! 
bands  on  the  25th  of  May,  1849.  On  the  21st  of  June,  the  sheriff 
executed  a  bill  of  sale  to  the  plaintiff,  who  put  a  man  in  possession  on 
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the  11th  of  September.  The  distrese  was  put  in  on  the  5th  of  Octo« 
ber ;  and  the  declaration  of  insolvency  filed  on  the  same  day.  On  the 
8th,  the  fiat  issued,  on  the  petition  of  Saunders.  The  claim  by  the 
assignees  was  made  on  the  14th  of  June,  1851.  [Parkb,  B. — The  only 
pomt,  as  it  appears  to  me,  is,  whether  the  claim  of  the  assignees  has 
relation  back,  so  as  to  divest  the  plain tiflf's  right  to  complain  of  ao 
iojury  done  to  the  goods.]  There  clearly  is  no  authority  for  any  such 
relation.  The  two  cases  of  Hardman  v.  Willcock  and  Leake  v.  Love« 
day  are  satisfactorily  disposed  of  by  the  judgment  of  Jervis,  C.  J.,  on 
the  former  occasion.  It  would  be  a  very  dangerous  doctrine  to  hold, 
that  the  assignees  may,  at  any  distance  of  time,  at  their  option,  come 
in  and  disaffirm  the  transaction  on  the  ground  of  fraudulent  preference. 
The  plaintiff  has  sustained  a  wrong,  for  which  he  is  entitled  to  redress : 
sre  the  assignees  to  *be  allowed,  after  he  has  recovered  damages,  r^f)Qi> 
and  after  execution  executed,  to  disaffirm  the  contract,  and  bring  ^ 
another  action?  [Erlb,  J.— Suppose  the  plaintiff  recovers  damages 
here,— coald  the  assignees  demand  the  proceeds  from  him  ?  or,  would 
you  allow  him  to  keep  his  damages,  and  give  the  assignees  a  right  of 
action  also  ?  Some  of  my  learned  Brothers  seem  to  think  he  might 
keep  his  damages.]  That  does  not  decide  this  case.  The  measure  of 
damages,  at  all  events,  would  be  different.  [Parks,  B.^-The  only 
question  is,  whether  the  claim  of  the  assignees  has  any  retrospective 
effect,  so  as  to  vest  the  property  in  the  assignees.] 

[An  ineffectual  attempt  was  then  made  to  distinguish  this  case  froni 
Tsncred  p,  Leyland.] 

Parks,  B. — There  must  be  a  venire  de  novo  in  this  case,  the  first 
count  being  clearly  bad,  and  the  damages  assessed  generally.  It  is  im- 
possible to  distinguish  this  case  from  Tancred  v.  Leyland.  We  are  all 
satisfied  that  the  decision  of  the  Court  of  Common  Pleas  on  the  former 
occasiob  was  correct,  upon  the  facts  then  submitted  to  it.  This  is  the 
case  of  a  fraudulent  preference ;  and  the  assignees  have  a  right  to  set 
aside  the  fraudulent  transaction,  and  to  claim  the  goods.  We  desire 
time  to  consider  whether  the  assignees  must  interpose  before  the  rights 
of  third  parties  come  into  existence,  or  whether  they  may  disaffirm  the 
transaction  at  any  time.  Most  of  us  are  disposed  to  think  that  the 
effect  of  the  fraudulent  preference  is,  to  put  them  in  the  same  situa- 
tion  as  any  other  fraud, — to  enable  them  to  take  the  property  as  they 
find  it ;  not  to  recover  damages* 

Eillf  in  reply,  referred  to  Butler  and  Baker's  case,  8  Co.  Rep.  25  b, 
Henvil's  case,  13  Go.  Rep.  19,  and  White  v.  Garden,  10  C.  B.  919  (E. 
C.  L.  B.  ToL  70.)  Our,  adv.  vulL 

^Parkb,  B.,  after  stating  the  pleadings,  now  delivered  the  i-^qqj 
judgment  of  the  court.  ^ 

In  this  case,  we  have  already  intimated  oar  opinion  that  there  must 
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be  a  venire  de  novo,  the  damages  od  the  first  four  counts  having  been 
assessed  generally,  and  the  first  count  being  bad. 

This  count  can  only  be  distinguished  from  that  nrhich  was  held  bad 
by  the  Court  of  Exchequer  Chamber  in  the  case  of  Tancred  v.  Ley- 
land,  16  Q.  B.  669  (£.  C.  L.  B.  vol.  71),  by  the  immaterial  circumstance 
that  it  contains  an  averment  that  the  distress  for  the  rent  was  «« mali- 
ciously" made, — an  act  which  does  not  amount  to  a  legal  injury,  cannot 
be  actionable  because  it  is  done  with  a  bad  intent. 

But,  though  it  would  be  sufficient  for  us  to  decide  this  point,  we  think 
it  right,  in  order  to  save  the  expense  of  another  trial,  and  the  further 
discussion  of  the  important  question  in  this  case  upon  another  bill  of 
exceptions,  to  give  our  opinion  upon  the  principal  point  which  was 
argued  before  us.     That  opinion  is  in  favour  of  the  defendant  in  error. 

The  material  facts  are  these : — The  plaintiff,  who  brings  this  action 
for  an  excessive  and  also  for  an  irregular  distress  upon  his  goods,  made 
on  the  5th  of  October,  1889,  obtained  them  by  a  purchase  from  the 
sheriff  under  a  writ  of  fi.  fa.  at  his  own  suit,  founded  on  a  warrant  of 
attorney  for  600{.  given  by  one  Saunders  to  him.  The  writ  was  put 
into  the  sheriff's  hands  on  the  25th  of  May,  1849,  and  a  bill  of  sale 
given  to  the  plaintiff  by  the  sheriff  on  the  21st  of  June,  for  6002.  On 
the  29th  of  May,  another  writ  against  Saunders  was  put  into  the  she- 
riff's hands,  at  the  suit  of  one  Marshall,  for  62{. ;  and  the  plaintiff 
paid  him  off:  and  the  assignment  to  the  plaintiff  was  under  both  writs. 
In  the  view,  however,  which  we  take  of  the  question,  that  circumstance 
need  not  be  considered.     The  plaintiff  took  possession  of  the  goods ; 

»9QA1  ^^^'  ^^  ^^^  ^^^  ^^  October,  1849,  the  distress  of  *  those  goods, 
"^  -^  of  which  the  plaintiff  complains,  for  rent  due  from  Saunders  and 
another  to  the  defendants,  took  place :  and,  on  the  same  5th  of  Octo- 
ber, Saunders  filed  a  declaration  of  insolvency,  and  thereby  committed 
an  act  of  bankruptcy ;  and,  on  the  8th  of  October,  1849,  a  fiat  was 
awarded,  founded  on  that  act  of  bankruptcy,  under  which  assignees 
were  appointed. 

Evidence  was  given  to  show  that  the  plaintiff  obtained  and  procured 
the  goods  by  way  of  fraudulent  preference,  and  that  Saunders  caused 
the  goods  to  be  taken  in  execution,  with  intent  to  defeat  or  delay  bis 
creditors,  being  then  indebted  to  some  in  a  sufficient  amount  to  consti- 
tute a  good  petitioning-creditor's  debt ;  and,  on  the  14th  of  June,  1851, 
—being  after  the  commencement  of  this  suit, — the  assignees  appointed 
under  the  fiat,  gave  notice  to  the  plaintiff  that  they  meant  to  treat  the 
warrant  of  attorney,  judgment,  and  execution,  as  void,  and  should  claim 
the  goods  against  the  defendants,  as  being  wrongfully  taken  under  a 
distress.  They  also  gave  a  notice  to  the  defendant,  stating  that  they 
had  brought  an  action  against  the  plaintiff  to  try  the  validity  of  the 
warrant  of  attorney,  and  recovered  230{.,  being  the  value,  with  certain 
deductions^  of  the  goods  seized  under  the  plaintiff's  writ  of  executioOi 
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and  requiring  the  defendants  not  to  pay  the  value  of  the  goods  dis- 
trained bj  them  to  the  plaintiff,  and  claiming  from  them  the  damages 
for  the  illegal  distress,  the  subject  of  this  action. 

The  Lord  Chief  Justice,  in  summing  up  the  evidence  given  in  the  said 
cause  to  the  jury,  gave  his  opinion,  that  the  prim&  facie  case  of  the' 
plaintiff  was  not  answered  by  proof  as  above  set  forth ;  and  that,  under 
the  circumstances  of  the  case,  and  on  the  facts  proved,  the  defendants 
could  not  set  up  the  title  which  the  assignees  of  the  said  bankrupt 
might  have  to  the  said  goods,  whether  they  claimed  the  same  upon  the 
ground  that  the  plaintiff  obtained  the  said  goods  and  chattels  from  the 
bankrupt  *by  way  of  fraudulent  preference  of  the  plaintiff,  in  r^Qqg 
contemplation  of  the  bankruptcy  of  the  said  bankrupt,  or  upon  *- 
the  ground  that  the  said  bankrupt  procured  the  said  goods  to  be  taken 
m  execution,  with  the  intent  of  defeating  and  delaying  his  said  cre- 
ditors. 

This  summing  up  was  according  to  the  decision  of  the  Court  of 

Common  Pleas  on  a  motion  for  a  new  trial  in  this  case,  as  reported  in 

10  C.  B.  713  (E.  C.  L.  R.  70), — the  additional  matter  given  in  evidence 

on  the  second  trial,  not  making  any  difference,  in  the  opinion  of  the 

Chief  Justice. 

We  think  that  this  summing  up  was  perfectly  correct. 

The  first  question  in  this  case,  is,  whether  the  receipt  of  the  goods 

by  the  plaintiff  under  the  circumstances  stated,  would  have  been  a  mere 

fraudulent  prefereneey  to  be  treated  simply  as  such  in  this  action,  or  as 

an  act  of  bankruptcy.     The  fraudulent  delivery  of  goods,  or  the  causing 

them  to  be  taken  in  execution  with  intent  to  defeat  or  delay  creditors, 

is  an  act  of  bankruptcy :  and  if,  in  this  case,  the  assignees  under  this 

fiat  could  have  resorted  to  such  an  act  of  bankruptcy,  we  should  have 

thought  their  title  would  have  related  back  to  the  delivery  of  the 

goods,  or  the  fraudulent  execution  itself,  as  an  act  of  bankruptcy ;  and 

the  property  in  the  goods  would  thereby  have  been  vested  in   the 

assignees  from  that  moment ;  and  so  the  plaintiff  would  not  have  been 

enticled  to  sue  for  the  sale  of,  or  damage  to,  these  goods,  though  he 

mi;Tht  still,  perhaps,  have  been  able  to  sue  for  a  part  of  his  alleged^ 

cause  of  action, — the  loss  of  the  temporary  possession  of  the  excess 

more  than  ought  to  have  been  taken  as  a  distress.     And,  if  the  fiat  had 

been  issued  on  the  petition  of  any  of  those  creditors  to  whom  the 

bankrupt  was  indebted  at  the  time  of  the  transfer  of  the  goods  to  the 

plaintiff,  in  a  sufiicient  sum  to  make  them  good  petitioning-creditors, 

the  assignees  under  that  fiat  would  have  had  a  title  to  the  goods,  by 

that  very  transfer. 

*But,  on  the  8th  of  October,  1849,  when  the  fiat  issued,  the  r^^oAA 
old  bankrupt  law,  the  7  &  8  Vict.  c.  96,  was  in  force.     The  new  ^ 
statute,  12  k  18  Yict.  c.  106,  did  not  come  into  operation  until  the  11th 
of  October,  1849 ;  and,  ander  the  former  statute,  s.  14,  the  Lord 
VOL.  xiu. — 25  B 
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Chancellor  can  grant  a  fiat  on  the  petition  of  a  trader  himself,  onlj 
when  he  has  filed  a  declaration  of  insolvency,  which  is  made  an  act 
of  bankruptcy  by  the  6  6.  4,  c.  16,  s.  6. 

A  very  important  question  in  the  case  arises  upon  the  construction 
of  that  clause.  It  provides  «<  that  the  Lord  Chancellor  shall  hare 
power,  upon  petition  made  to  him  in  writing  by  any  trader  who  shall 
have  filed  a  declaration  of  insolvency  in  manner  and  form  prescribed 
by  the  statute  in  that  case  made  and  provided  relating  to  bankrupts, 
and  upon  payment,  &c.,  to  issue  a  fiat  in  bankruptcy  against  such 
trader,  and  to  authorize  the  prosecution  thereof  in  the  court  of  bank- 
ruptcy in  London,  or  in  any  district  court  of  bankruptcy ;  and  that  it 
shall  and  may  be  lawful  for  such  court  so  authorized  as  aforesaid,  upon 
the  application  of  such  trader,  and  upon  proof  of  the  trading,  and  of 
the  filing  of  such  declaration,  or  upon  the  application  of  any  creditor 
or  creditors  of  such  trader,  to  such  amount  as  by  the  said  statute 
required  for  a  petitioning-creditor's  debt,  and  upon  proof  of  the  matters 
requisite  to  support  a  fiat  issued  upon  the  petition  of  a  creditor,  to 
make  the  adjudication  of  bankruptcy  under  such  fiat ;  and  all  further 
proceedings  under  such  fiat  shall  be  thenceforth  prosecuted  and  carried 
on  in  like  manner  as  if  such  fiat  had  been  issued  and  adjudicated  upon 
on  the  petition  of  a  creditor  of  the  bankrupt." 

It  may  be  collected  from  the  bill  of  exceptions  in  this  case,  that  the 
adjudication  of  bankruptcy  proceeded  on  the  bankrupt's  own  applica- 
tion, not  on  that  of  creditors  to  the  amount  sufficient  to  constitute  a 
petitioning-creditor*s  debt,  who  might  have  obtained  that  adjudication. 
*^(\M  *^^  seems  to  us,  that,  in  such  a  casi&,  the  act  of  bankruptcy  on 
^  which  the  petition  is  to  proceed,  is,  the  declaration  of  insolvency ; 
and  that  there  can  be  no  relation  back  further  than  to  that  act.  It 
might,  perhaps,  have  been  otherwise,  if  the  adjudication  had  taken 
place  on  the  application  of  creditors,  though  the  fiat  had  issued  on  the 
petition  of  the  bankrupt ;  for,  then,  as  in  the  case  of  an  ordinary  com- 
mission or  fiat,  there  may  perhaps  be  a  relation  back  to  any  act  of 
bankruptcy  which  can  be  proved  subsequent  to  the  petitioning-creditor's 
debt.  The  provision  at  the  close  of  the  section,  that  the  proceedings 
may  be  prosecuted  and  carried  on  in  like  manner  as  if  the  fiat  had  been 
issued  and  adjudicated  upon  on  the  petition  of  a  creditor^  was  merely 
added  for  the  purpose  of  providing  that  all  the  meetings,  examinations, 
&e.,  should  take  place  in  the  same  way.  as  under  ordinary  fiats  or 
commissions ;  this  section  being  the  first  by  which  a  fiat  can  issue  on 
the  bankrupt's  own  petition. 

It  would  appear  from  the  report  of  a  case  in  1  De  Gex's  Bankruptcy 
Cases,  528, — Ex  parte  Norton, — that  Lord  Justice  Knight  Bruce,  then 
Vice-Chancellor,  expressed  an  inclination  of  opinion  that  fraudulent 
preferences  might  be  impeached  under  a  fiat  on  a  bankrupt's  own  peti- 
lion,  if  there  was  a  suficient  creditor's  debt  at  the  time  of  such  frauda* 
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lent  preference.  They  certainly  might  be  so  impeached,  even  without 
the  circumstance  of  there  being  such  a  creditor,  as  voidable ;  but 
whether  as  acts  of  bankruptcy,  is  a  different  question.  And  the  cautious 
manner  in  which  the  Vice-Chancellor  expressed  himself  shows  that  he 
had  formed  no  decided  opinion  upon  the  question. 

Whether  it  would  be  otherwise  under  the  recent  statute,  12  &  18  Vict. 
c.  10(),  we  need  not  inquire.  From  the  sections  98  and  101,  it  would 
rather  seem  not,  to  most  of  us.(a)  Under  the  statute  7  &  8  Vict.  c. 
96,  8.  Ml,  we  think  that  the  declaration  of  insolvency, — at  all  r^^qno 
events,  where  the  adjudication'  proceeds  upon  the  bankrupt's  ^' 
application, — is  the  only  act  of  bankruptcy  to 'which  there  can  be  a 
relation. 

Oar  opinion  being  such  upon  this  somewhat  doubtful  point,  it  follows 
that  the  assignees  under  the  fiat  in  this  case  could  not  treat  the  alleged 
fraudulent  preference,  or  taking  in  execution,  as  an  act  of  bankruptcy  ; 
but  they  were  entitled  to  treat  it  as  a  fraudulent  preference,  or  an 
execution  procured  by  the  bankrupt  in  contemplation  of  bankruptcy, 
under  the  old  law,  prior  to  the  6  G.  4,  c.  16. 

Such  acts,  when  voluntary,  and  in  contemplation  of  bankruptcy, 
cannot  be  valid  against  the  assignees,  if  they  choose  to  avoid  them ; 
but  they  are  not  absolutely  void.  They  are  on  the  same  footing  as  the 
obtaining  goods  by  one  person  from  another  person  by  fraud  or  deceit, 
though,  in  the  case  of  fraudulent  preferences,  they  may  be  avoided, 
where  the  party  obtaining  them  may  be  perfectly  innocent. 

The  right  in  the  assignees  to  avoid  3uch  transactions,  is  founded  on 
the  policy  of  the  bankrupt  law,  which  favours  the  equal  division  of  the 
bankrupt's  property.  But  we  entirely  agree  with  the  learned  Chief 
Justice  and  the  Court  of  Common  Pleas,  that  the  effect  of  this,  as  of 
ordinary  frauds,  is  not  absolutely  to  avoid  the  contract  or  transfer 
▼hich  has  been  caused  by  that  fraud,  but  to  render  it  voidable,  at  the 
option  of  the  party  defrauded.  The  fraud  only  gives  a  right  to  rescind. 
In  the  first  instance,  the  property  passes  in  the  subject-matter.  An 
innocent  purchaser  from  the  fraudulent  possessor  may  acquire  an  inde- 
feasible title  to  it,  though  it  is  voidable  between  the  original  parties. 
This  was  decided  in  the  recent  case  of  White  r.  Garden,  10  C.  B.  919 
(£.  C.  L.  R.  vol.  70),  and  had  been  so  before,  in  Parker  v.  Patrick,  5 
T.  R.  176,  in  1  Sumner's  Reports  of  Mr.  Justice  Story's  *Deci-  t^iqqq 
sions,  309,  and  by  Lord  Kenyon,  in  Wright  tr.  Lames,  4  Esp.  N.  ^ 
P.  C.  82 :  and  see  Load  t^.  Green,  5  M.  k  W.  219,  221,t  and  Campbell 
f.  Fleming,  1  Ad.  k  E.  40  (£.  C.  L.  R.  vol.  28),  8  N.  &  M.  843.  It 
nust  be  considered,  therefore,  as  established,  that  fraud  only  gives  a 
right  to  avoid  a  contract  or  purchase ;  that  the  property  rests  until 
avoided ;  and  that  all  mesne  dispositions  to  persons  not  parties  to,  or 
ftt  least  not  cognisant  of,  the  fraud,  are  valid. 
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The  property  having  passed,  the  person  in  possession  is,  until  the 
party  defrauded  interferes,  entitled  to  sue  for  all  injuries  to  his  pro- 
perty ;  and  the  plaintiff  in  this  case  has  an  undoubted  right  of  action, 
unless  the  subsequent  interference  of  the  assignees  has  relation  back  to 
the  original  delivery,  and  avoids  the  transaction  ab  initio,  so  that  they 
would  have  a  right  to  bring  an  action  against  a  third  person  for  the 
same  unlawful  distress  for  which  the  plaintiff  has  recovered. 

In  the  ensuing  part  of  this  opinion,  Mr.  Justice  Erie  does  not  concur, 
I  must,  therefore,  be  considered  as  speaking  the  opinion  of  the  other 
judges  who  heard  the  argument. 

We  cannot  find  any  Authority  for  the  position  that  there  is  a  relation 
back :  and  we  are  at  a  loss  to  discover  any  principle  upon  which  it  can 
rest.  On  the  other  hand,  we  have  the  authority  of  the  decision  of 
Nixon  V.  Jenkins,  2  H.  Blac.  185,  where  the  court  held  that  the 
assignees  could  not  recover  in  trover  goods  fraudulently  sold  by  the 
bankrupt  in  order  to  cheat  his  creditors,  without  a  demand  and  refusal. 
They  held  that  the  parties,  when  the  sale  was  made,  were  competent 
to  contract.  There  was  no  unlawful  taking  of  the  goods,  though  the 
transaction  was  liable  to  be  impeached  by  the  assignees :  they  might 
either  afiirm  or  disafiSrm  the  contract ;  and,  if  they  thought  proper  to 
disaffirm  it,  they  ought  to  have  demanded  the  goods ;  and  then  a  refusal 
i^Qf^i-y  ^^  deliver  them  would  have  been  evidence  of  a  ^conversion.  It 
^  may  be  inferred  that  the  mere  bringing  the  action  of  trover  was 
not  considered  as  having  any  relation  back. 

In  this  case,  the  goods,  at  the  time  of  the  seizure  by  the  defendants, 
were  the  plaintiff's  property ;  and  nothing  has  occurred  to  divest  that 
property,  and  make  the  goods  at  that  time  the  property  of  the  assignees ; 
and  therefore  the  issue  of  not  guilty,  involving  the  plaintiff's  title  at 
that  time,  ought  to  be  found  for  the  plaintiff. 

Whether  the  assignees  could  not  sue  the  plaintiff  for  this  fraud,  as 
the  party  defrauded  could  the  party  guilty  of  the  deceit,  is  another 
question,  with  which  we  need  not  trouble  ourselves  in  this  inquiry. 

The  judgment  of  the  court  below  must  be  reversed,  and  there  most 
be  a  Venire  de  novo. 


WHITE  and  Another  v.  BINSTEAD  and  JOHN  WILLIAM 

PREBBLE.    Jan.  29. 

The  itatute  8  Ann.  e.  14,  a.  1,  which  prohihita  the  taking  in  execution  of  goods  without  tttiify* 
ing  the  landlord'!  claim  for  rent,  does  not  apply  unleis  the  goodf  are  aetoallj  removed. 

Under  a  S.  fa.  agaioit  A.,  the  sheriff  seised  the  goods  of  B.  B.  claiming  them,  the  sherijf  obtiii»e4 
an  order  under  the  interpleader  act,  and  C,  the  landlord,  claimed  25/.  for  a  quarter's  renU  Th« 
goods  were  sold  under  the  order,  and  the  amoant,  after  deducting  the  25/.,  was  paid  by  th« 
sheriff  into  eoart  Go  the  trial  of  the  issue,  B.  established  his  claim : — Held,  that,  asdcr  ibt 
eiroumstancesy  the  sheriff  was  not  justified  in  paying  the  rent 

A  WRIT  of  fi.  fa.  in  this  action  issued  against  the  defendants  on  the 
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SOth  of  June,  1852,  directing  the  sheriflb  of  London  to  levy  upon  the 
goods  and  chattels  of  the  defendants  2202.  12s.y  besides,  &c.  Tlie 
sheriffs,  on  the  29th  of  July,  seized  under  the  writ  certain  goods  as  the 
property  of  John  William  Prebble,  which  were  claimed  by  his  father, 
Thomas  Prebble.  On  the  8d  of  August,  an  order  was  made  by  Erie, 
J.,  upon  an  interpleader  summons,  by  which  the  sheriffs  were  directed 
to  sell  the  goods,  and  pay  the  proceeds  into  court.  The  landlord  of 
the  premises  where  the  goods  were  seized,  claimed  25^,  for  a  quarter  s 
rent  due  at  the  time  of  the  ^seizure.  The  sheriffs  sold  the  goods,  r^^onr 
under  the  interpleader  order,  for  69Z.  18«.  6(2.,  and,  after  paying  ^ 
the  252.  for  rent,  and  the  expenses  of  seizure  and  sale,  paid  the  balance, 
amounting  to  322.  15$.  lOd.,  into  court. 

The  issue  directed  by  the  order  was  tried  on  the  11th  of  November, 
1852,  when  a  verdict  was  found  for  the  claimant. 

A  summons  was  afterwards  taken  out  on  behalf  of  the  claimant,  to 
have  the  money  paid  out  to  him ;  and  an  order  was  made  by  Cress- 
well,  J.y  on  the  20th  of  November,  that  the  822.  15«.  lOd.  so  paid  into 
court  by  the  sheriffs,  should  be  paid  out  to  Thomas  Prebble  ;  that  the 
sheriffs  should  pay  him  the  252.  deducted  for  the  quarter*s  rent ;  and 
that  the  plaintiffs  in  the  cause  should  pay  him  his  costs  of  and  occa- 
sioned  bj  the  interpleader  order,  and  of  the  trial  of  the  feigned  issue. 
WattaUy  on  behalf  of  the  sheriffs,  in  Michaelmas  Term  last,  obtained 
a  rule  calling  upon  Thomas  Prebble  to  show  cause  why  so  much  of  Mr. 
Justice  Cresswell's  order  as  directed  the  sheriffs  to  pay  him  the  252., 
should  not  be  rescinded.  He  referred  to  Forster  r.  Cookson,  1  Q.  B. 
419  (£.  C.  L.  R.  vol.  41),  1  Gale  &  D.  58,  and  submitted,  that,  under 
the  statute  8  Ann.  c.  14,  s.  1,  the  sheriffs  were  bound  to  pay  the  rent 
before  the  removal  of  the  goods. 

Byle9^  Serjt.,  now  showed  cause. — There  is  no  pretence  for  this  rule. 
The  goods  do  not  appear  ever  to  have  been  removed  from  the  premises. 
The  question  turns  upon  the  8  Ann.  c.  14,  s.  1,  which  enacts  ^^  thnt  no 
goods  or  chattels  whatsoever  lying  or  being  in  or  upon  any  messunge, 
lands,  or  tenements  which  are  or  shall  be  leased  for  life  or  lives,  term 
of  years,  at  will,  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of 
any  execution  on  any  pretence  whatsoever,  unless  the  party  at  whose 
suit  the  said  execution  is  sued  out.  shall,  before  *the  removal  of  r^^onr 
such  goods  from  off  the  said  premises  by  virtue  of  such  execution  '- 
or  extent,  pay  to  the  landlord  of  the  said  premises,  or  his  bailiff,  all 
luch  sum  or  sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said 
premises  at  the  time  of  the  taking  such  goods  or  chattels  by  virtue  of 
such  execution  ;  provided  the  &aid  arrears  of  rent  do  not  amount  to 
more  than  one  year's  rent :  and,  in  case  the  said  arrears  shall  exceed 
one  year's  rent,  then  the  said  party  at  whose  suit  such  execution  is 
sued  out,  paying  the  said  landlord,  or  his  bailiff,  one  year*s  rent,  may 
proceed  to  execute  bis  judgment  as  he  might  have  done  before  the 
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making  of  this  act ;  and  the  Bheriff  or  other  officer  is  hereby  empowered 
and  required  to  levey  and  pay  to  the  plaintiff,  as  well  the  money  so 
paid  for  rent,  as  the  execution-money."  The  sheriff  having  an  execu- 
tion against  John  William  Prebble,  seizes  the  goods  of  Thomas  Prebble: 
the  latter  makes  a  claim,  and  the  sheriff  applies  to  a  judge  under  the 
interpleader  act :  an  issue  is  directed,  and  in  the  result  the  goods  tom 
out  to  be  the  claimant's  goods.  In  the  mean  time,  while  it  is  uncertain 
what  will  be  the  result  of  the  issue,  the  sheriff,  without  any  distress, 
pays  the  rent  out  of  the  proceeds  of  the  goods.  It  now  turns  out  that 
he  has  paid  the  rent  with  another  man's  goods.  [JsRVis,  C.  J. — ^We 
inquired,  when  the  rule  was  moved,  whether  the  goods  had  been 
removed;  and  we  were  told  that  that  was  to  be  inferred  from  the 
affidavits.  If  the  sheriff  removes  the  goods,  in  prejudice  of  the  land- 
lord's claim,  then  he  ought  to  pay  the  rent:  if  the  goods  are  not 
removed,  the  landlord  is  not  injured.]  The  case  cited  on  moving 
Forster  v.  Cookson,  is  nothing  to  the  purpose.  The  sheriff  had  no 
authority  to  pay  the  rent,  even  if  the  goods  were  removed.  But  a  bill 
of  sale  is  not  equivalent  to  a  removal.  That  was  distinctly  laid  down 
in  Smallman  v.  Pollard,  6  M.  &  G.  1001  (E.  C.  L.  R.  vol.  46),  T  Scott 
K.  R.  911, 1  D.  &  L.  901,  which  explains  West  v.  Hedges,  Barnes,  211. 
*  Wateony  in  support  of  his  rule. — It  was  the  sheriff's  duty  to 
pay  the  rent.  [Jervis,  G.  J. — Suppose  the  interpleader  act 
had  not  passed ;  and  suppose  the  sheriff,  under  an  execution  against 
A.,  enters  A.'s  house,  and  seizes  goods  which  B.  asserts  to  be  his,  and, 
upon  an  action  brought  against  the  sheriff  by  B.,  it  turns  out  that  the 
goods  are  B.'s  goods ;  is  B.  to  recover  the  value  of  the  goods  minus  the 
rent  which  the  sheriff  has  thought  fit  to  pay  ?]  The  sheriff's  act  de- 
priving the  landlord  of  his  right  to  distrain,  the  law  applies  the  remedy. 
Forster  v.  Gookson  is  in  point :  there,  in  case  against  the  sheriff,  under 
the  statute  8  Ann.  c.  14,  s.  1,  for  taking  <«  by  virtue  of  a  fi.  fa.  against 
8.,"  goods  which  were  on  premises  demised  by  the  plaintiff  to  I.,  and 
for  which  premises  a  quarter's  rent  was  due,  and  removing  the  goods 
after  notice,  without  paying  the  rent, — the  defendant  pleaded  that  he 
did  not  take,  modo  et  formfi.  It  appeared  that  the  goods  taken  were 
not  the  property  of  S. ;  and  the  sheriff  accounted  for  them  to  the 
owner :  and  it  was  held,  that,  on  this  issue,  the  plaintiff  was  neverthe- 
less entitled  to  the  verdict.  [Jervis,  G.  J. — That  does  not  touch  this 
case  at  all.  Williams,  J. — How  can  the  sheriff  be  said  to  sell  under 
the  fi.  fa.,  where  he  sells  the  claimant's  goods  ?]  The  execution  and 
the  judge's  order  combined  gave  him  power  to  sell.  The  sheriff  has 
acted  bon&  fide ;  and  the  court  is  at  liberty  to  make  such  rule  as  it  may 
deem  just  under  the  circumstances.  The  sale  is  equivalent  to  a  removal: 
Cocker  v.  Musgrove,  9  Q.  B.  284  (£.  G.  L.  R.  vol.  58);  Wintle  v.  Free- 
man,  11  Ad.  &  E.  589  (E.  G.  L.  R.  vol.  89),  1  Gale  &  D.  98.  [Wil- 
UAMS,  J. — The  point  decided  in  Gocker  v.  Musgrovey  was,  that  the 
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sheriff  was  not  bound  to  move  until  one  of  the  execution-creditors  paid 
the  rent.]  The  dicta  there  bear  out  the  proposition  contended  for  here. 
[Jervis,  C.  J. — The  court  confirm  Smallman  v.  Pollard.] 

^Jervis,  G.  J. — I  am  of  opinion  that  this  rule  must  be  dis-  rn^^M 
charged.  The  sheriffs,  having  seized  goods,  obtained  an  order  ^ 
under  the  interpleader  act,  directing  an  issue  to  be  tried  between  the 
claimant  and  the  execution-creditor.  Until  that  issue  was  determined, 
it  was  uncertain  whether  execution  was  executed  or  not ;  for,  if  it  turned 
cot  that  the  sherifi  had  seised  the  goods  of  a  third  person,  there  was  no 
execution  to  justify  them  in  selling  them,  or  to  entitle  the  landlord  to 
the  rent.  After  the  interpleader  order,  the  landlord  made  his  claim  for 
rent.  It  is  unnecessary  to  say  how  the  matter  .would  have  stood,  if  the 
sheriffs  had  obeyed  the  interpleader  order,  and  brought  all  the  money 
into  court.  They  have  not  done  so,  but  have  taken  upon  themselves 
to  pay  252.  to  the  landlord ;  and  now  they  complain  of  my  Brother 
Cressweirs  order,  which  merely  seeks  to  place  the  parties  in  the  same 
position  aa  they  would  have  been  in  if  the  sheriffs  had  done  their  duty. 
It  seems  to  me  that  the  order  was  perfectly  right.  The  right  of  the 
clainiant  ia  not  at  all  affected  by  the  interpleader  act,  even  if  that  act 
does  interfere  with  the  rights  of  landlords  under  the  statute  of  Anne, 
which  however  I  think  it  does  not.  If  there  had  been  no  interpleader, 
the  case  would  have  been  perfectly  plain.  Where  the  sheriff  seizes  the 
goods  of  A.  under  an  execution  against  B.,  it  may  be  that  the  sheriff 
ia  estopped  from  saying,  in  an  action  upon  the  statute,  that  he  did  not 
seize  them  under  the  writ.  But,  if  A.  brings  an  action  for  the  wrong- 
ful taking  of  his  goods,  he  is  entitled  to  their  full  value ;  and  it  is  not 
competent  to  the  sheriff  to  say,  as  to  part  of  it,  <«I  have  paid  rent,*' 
and  thus  deprive  the  party  of  the  real  value  of  his  goods.  The  other 
point  also  affords  an  answer  to  the  rule.  The  goods  not  having  been 
removed^  the  statute  does  not  apply :  it  only  attaches  where  the  land- 
lord is  by  the  act  of  the  sheriff  deprived  of  the  power  of  distraining 
for  the  *rent  due.  Upon  both  grounds,  therefore,  I  think  the  r*QQQ 
rale  ought  to  be  discharged.  \ 


Williams,  J. — I  am  of  the  same  opinion.  It  is  enough  to  say  that 
the  order  of  my  Brother  Erie  remains  entire,  and  that  the  order  of  my 
Brother  Cresawell  does  no  more  than  carry  the  former  order  into  effect. 

Crxsswxll,  J.|  and  Taltoubd,  J.,  concurring, 

Rule  discharged. 
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In  the  Matter  of  a  Plaint  in  the  County  Court  of  Yorkshire,  holden  at 
Leeds,  between  JAMES  TATLOR,  Plaintift;  and  JOHN  ADDT- 
MAN, Defendant.     Jan.  21. 

The  oounty  oourU  hare  Juritdietion,  voder  the  9  A  10  Yiet  e.  06,  and  13  k  14  Viet  c  61,  k 

action!  of  dttinue, 

A  PLAIHT  was  levied  between  the  above  parties,  on  the  9th  of  Decern 
ber,  1852,  in  the  county  court  of  Yorkshire,  holden  at  Leeds,  the  par- 
ticulars  of  the  plaintiflTs  demand  in  which,  aa  originally  delivered,  were 
as  follows : — 

<<  Between,  &c.    Detinue. 

<<  This  action  was  brought  to  recover  one  petty-cash  book,  one  receipt- 
book,  one  collecting-book,  one  account-book,  and  the  several  other 
books,  accounts,  and  documents,  of  the  value  of  502.,  the  property  of 
the  said  plaintiff,  and  which  you,  the  said  defendant,  unlawfully  detain 
from  him :  And  take  notice  that  you  are  required  to  produce,  upon 
the  trial  of  the  said  action,  all  the  said  books,  accounts,  and  documents, 
and  all  other  books,  letters,  accounts,  papers,  and  writings  in  your  pos- 
session or  power  relating  to  the  matters  in  question  in  this  case." 
^Q^  01  *Upon  the  hearing  of  the  cause,  before  the  judge  of  the  county 
^  court  and  a  jury  summoned  at  the  instance  of  the  defendant,  on 
the  22d  of  December  last,  it  was  contended,  on  the  part  of  the  defend- 
ant, that,  this  being  an  action  of  «« detinue,"  the  county  court  had  no 
jurisdiction.  Whereupon  the  judge  amended  the  particulars  of  demand, 
by  striking  out  the  words  in  italics,  and  substituting  the  following 
words, — <«  refuse  to  give  up  to  the  plaintiff,  and  have  converted  to  your 
own  use,  whereby  the  plaintiff  has  sustained  damages  to  the  amount  of 
502." — ^And  at  the  close  of  the  case,  the  jury  having  found  for  the 
plaintiff,  an  order  was  made  in  the  following  form  : — 

<<  In  the  county  court  of  Yorkshire,  holden  at  Leeds. 

«« Between,  &c. 

'^Upon  hearing  this  cause  at  a  court  holden  at  the  County  Court 
House  in  Leeds,  in  the  county  of  York,  on  the  22d  day  of  December, 
1852,  it  is  adjudged,  that  the  plaintiff  do  recover  against  the  defendant 
the  sum  of  50{.  for  his  debt,  and  7{.  9f.  2d.  for  costs  of  suit,  amount- 
ing together  to  the  sum  of  57{.  9f .  2d.  And  it  is  ordered  that  the 
defendant  do  pay  the  same  to  the  clerk  of  the  court,  at  his  oGBce  at  the 
County  Court  House  in  Leeds  aforesaid,  on  or  before  the  28d  day  of 
December,  1852." 

Endorsed  upon  this  order  was  the  following  memorandum, — «'Execu- 
tion  to  be  suspended,  on  the  books  being  given  up,  and  the  costs  paid, 
on  the  28d  of  December  instant." 

On  the  80th,  an  order  was  made  by  Martin,  B.,  that  a  writ  of  pro- 
hibition should  issue,  to  prohibit  the  county  court  from  further  proceed- 
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ings  in  the  said  plaint,  and  from  carrying  into  execation  or  otherwise 
giving  effect  to  the  judgment  therein,  on  the  ground  that  the  countj 
eourt  had  no  jurisdiction :  and,  on  the  Ist  of  January,  instant,  a  writ 
of  prohibition  issued  accordingly. 

*Tbe  order  was  obtained  ex  parte,  upon  an  affidavit  which  r^n^^ 
stated,  amongst  other  things,  that,  at  the  hearing  of  the  plaint,  ^ 
the  coansel  for  the  defendant  objected  to  the  jurisdiction  of  the  countj 
eoort  to  try  the  said  action,  the  same  being  an  action  of  detinue  ;  that 
the  judge  of  the  county  court  thereupon  stated  that  he  had  the  power 
to,  and  should,  alter  or  amend  the  summons  and  particulars  to  any 
other  form  of  action  which  he  might  think  proper ;  that  the  defendant's 
counsel  objected  to  the  summons  and  particulars  being  in  any  manner 
altered  or  amended,  as  the  county  court  had  not  any  jurisdiction  in  the 
action  whatever,  and  therefore  could  not  alter  or  amend ;  that  the 
judge,  however,  determined  to,  and  did,  amend  the  summons  (a)  and 
particulars,  as  above  stated ;  that  the  judge  then  directed  the  case  to 
be  proceeded  with,  and  the  same  was  proceeded  with,  notwithstanding 
the  objection ;  that  the  judge,  in  summing  up  the  case,  directed  the 
jury  to  find  for  the  damages,  without  in  any  manner  finding  the  value 
of  the  several  books  claimed ;  that  the  defendant's  counsel  thereupon 
objected  to  the  judge's  direction  in  that  behalf,  but  the  judge  notwith- 
standing did  direct,  that,  if  the  jury  found  for  the  plaintiff,  they  were 
merely  to  fix  the  amount  of  damages,  and  not  refer  to  the  books  being 
delivered  up  ;  that  the  jury  thereupon  consulted,  and,  during  such  con- 
sultation, the  judge  stated  to  them  that  he  (the  judge)  had  power  to 
stay  execution,  and  that  he  should  order  execution  to  be  stayed,  if  the 
books  were  given  up ;  that  thereupon  the  jury  returned  a  verdict  for 
the  plaintiff,  damages  502.,  accompanied  with  a  request,  that,  if  the 
books  were  given  up,  the  damages  should  not  be  claimed ;  that  the  jury 
were  not  required  to  find  the  respective  values  of  the  books  and  r^^QiQ 
^papers  mentioned  in  the  particulars  of  demand,  and  did  not  in  ^ 
fact  find  the  value  of  the  same,  or  of  any  of  them. 

Kemplatff  for  the  plaintiff,  now  moved  that  the  order  of  Martin,  B., 
should  be  rescinded,  and  the  writ  of  prohibition  issued  in  pursuance 
thereof,  quashed,  with  costs. — Detinue  is,  it  is  submitted,  within  the 
jurisdiction  of  the  county  courts,  as  established  by  the  9  &  10  Vict.  c. 
95,  and  extended  by  the  13  k  14  Vict.  c.  61.  The  old  county  courts 
unquestionably  had  jurisdiction  in  actions  of  detinue,  by  juiticietf  to  an 
unlimited  amount, — Com.  Dig.  County^  (C.  5),  citing  4  Inst.  266,  F.  N. 
B.  85  F ;  and,  by  plaint,  under  40s., — Com.  Dig.  Countif,  (C.  8),  citing 
2  Inst.  312,  4  Inst.  266 ;  except  in  detinue  for  charters  relating  to  the 
title  to  land.  By  the  9  &  10  Vict.  c.  95,  s.  3,  the  old  jurisdiction  is 
transferred  to  the  newly-created  courts.     That  section  enacts  «« that 

(a)  This  is  %  nuUke :  the  rammonv,  which  was  merelji  "  to  aniwer  to  a  olaim  ibe  particulMf 
vbsrfof  art  hereto  Annexed/'  wm  not  altered. 
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ererj  court  to  be  holden  under  this  act,  shall  have  all  the  jurisdictioii 
and  powers  of  the  county  court,  for  the  recovery  of  debts  and  de- 
mands, as  altered  by  this  act,  throughout  the  whole  district  for  which 
it  is  holden,  and  there  shall  be  a  judge  for  each  district  to  be  created 
under  this  act,  and  the  county  court  may  be  holden  simultaneously  in 
all  or  any  of  such  districts ;  and  every  court  holden  under  this  act  shall 
be  a  court  of  record."  [Jervis,  C.  J. — What  sense  do  you  give  to  the 
words  «<as  altered  by  this  act?"]  As  altered  as  to  the  districts.  The 
58th  section,  which  defines  the  jurisdiction  of  the  court,  enacts  «« that 
all  pleas  of  personal  actions,  where  the  debt  or  damage  claimed  is  Bot 
more  than  202.,  whether  on  balance  of  account  or  otherwise,  may  be 
holden  in  the  county  court,  without  writ ;  and  all  such  actions  brought 
in  the  said  court,  shall  be  heard  and  determined  in  a  summary  way,  in 
a  court  constituted  under  this  act,  and  according  to  the  provisions  of 
i^Qi  q-i  this  act :"  and  then  comes  a  ^limitation  which  in  no  degree  afiecta 

^  this  question, — «« provided  always,  that  the  court  shall  not  have 
cognisance  of  any  action  of  ejectment,  or  in  which  the  title  to  any  cor- 
poreal or  incorporeal  hereditaments,  or  to  any  toll,  fair,  market,  or 
franchise,  shall  be  in  question,  or  in  which  the  validity  of  any  devise, 
bequest,  or  limitation  under  any  will  or  settlement,  may  be  disputed, 
or  for  any  malicious  prosecution,  or  for  any  libel  or  slander,  or  for 
criminal  conversation,  or  for  seduction  or  breach  of  promise  of  mar- 
riage." It  will  be  said  that  the  judge  of  the  county  court  has  no  power 
■to  compel  the  delivery  of  the  thing  detained.  That,  however,  is  not 
an  insuperable  difiSculty,  inasmuch  as  the  judgment  in  detinue  is  not 
necessarily  limited  to  the  re*delivery  of  the  chattel.  In  Williams  v. 
Archer,  5  G.  B.  318  (E.  C.  L.  R.  vol.  57),  in  detinue  for  railw&y  scrip, 
irhich  had  been  delivered  up  to  the  plaintiff  after  action  brought,  under 
a  judge's  order,  it  was  held  that  the  verdict  and  judgment  were  pro- 
perly confined  to  an  assessment  of  damages  for  the  detention,-— by 
analogy  to  the  case  of  the  re-delivery  of  charters  being  rendered  im- 
possible by  reason  of  their  having  been  burnt.  In  delivering  the  judg- 
ment of  the  court  of  error  there,  Parke,  B.,  says  :  «(In  Rolle's  Abridg- 
ment, Detinue^  (E),  it  is  said,  that,  in  detinue  of  charters,  if  the  issue 
be  upon  the  detinet,  if  it  be  found  that  the  defendant  has  burned  the 
charters,  the  judgment  shall  not  be  to  recover  the  charters,  for,  it 
appears  that  he  {the  plaintiff)  cannot  have  them :  but  he  shall  recover 
the  value  of  the  land  in  damages.  A  reference  is,  however,  made  to 
a  contrary  decision  in  the  Year  Book,  T.  17  E.  3,  fo.  45,  pi.  1.  la 
that  case,  the  jury  found  that  the  charters  were  burned  by  the  defend- 
ant. Shardelow,  J.^  said  that  the  issue  was  only  on  the  detinue,  which 
detinue  was  found,  and  the  judgment,  it  was  agreed  by  the  court,  should 
be,  to  recover  the  charters,  and  damages  to  10  marks,  and  that  the 
♦^idl  <^^f<^^^^^^  should  be  distrained  to  ^return  them.     By  analogy  to 

^  this  case,  the  judgment  given  for  the  plaintiff  on  this  record  would 
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be  wrong.    But  the  case  does  not  appear  to  be  law ;  for  Brooke,  in  his 
Abriilgraent,  Detintte  de  Bien$^  pi.  25,  sajs  thit  Newton  and  Paston 
(both  justices  of  C.  B.)  in  21  H.  6,  86,  say  that  if,  in  detinue  of  char- 
ters, the  charters  are  barnt,  the  plaintiff  shall  recover  all  in  damages. 
The  like  is  laid  down  in  M.  3  H.  6,  fo.  19,  pi.  31 ;  and  Brooke,  and 
also  Rolle,  in  their  Abridgments,  eridentlj  adopt  that  position  as  goc^d 
law.    If  that  be  so, — and  it  seems  to  us  that  it  is, — we  may,  on  the 
authority  of  that  case,  hold  that  the  jury  may  find  the  facts  specially 
whereby  a  re-delivery  of  the  goods  to  the  plaintiff  has  become  tmpos- 
Bible,  and  so  confine  themselves  to  an  assessment  of  damages.     If  the 
jury  can  do  so  where  the  dettruietion  of  the  chattel  takes  place,  and  so  it 
cannot  be  recovered  in  specie,  they  may  do  so  also  where  its  previous 
re-delivery  renders  the  recovery  of  the  chattel  useless."     So,  in  Jones 
V.  Dowle,  9  M.  &  W.  19,t  where  the*  defendants  parted  with  the  pos- 
session of  the  chattel  to  a  stranger,  the  plaintiff  had  a  verdict  with 
damages  to  the  value.     In  Phillips  v.  Jones,  12  Q.  B.  859,  867  (E.  C. 
L  R.  vol.  64),  Parke,  B.,  says :  **  Upon  referring  to  the  precedents,  it 
appears  that  the  plaintiff  in  detinue  has  a  right  to  recover  the  goods  in 
specie,  and,  in  case  of  non-delivery,  the  value,  and  the  option  of  giving 
up  the  goods,  or  paying  the  value,  is  in  the  defendant,  who,  by  refusing 
to  deliver  the  former,  rehders  himself  liable  to  pay  the  latter.     It  was 
BO  laid  by  Frowike,  C.  J.,  Keilw.  Rep.  64  b.     He  says  « that  the  judg- 
ment is,  that  the  plaintiff  shall  recover  the  goods  or  the  value ;  then 
fihall  issue  a  writ  to  the  sheriff  to  distrain  the  defendant  to  deliver  the 
goods,  and,  if  he  will  not,  then  the  value  as  it  is  taxed  by  the  inquisi- 
tion.   And  80  it  is  in  the  election  of  the  defendant  to  deliver  to  the 
plaintiff  the  goods  or  the  value.'     And  the  same  law  is  laid  down  in 
Paler  v,  *Hardyman,  Telv.  71."     [Maule,  J. — Here,  the  goods  r^qic 
are  not  destroyed.     Your  argument  is,  that  you  are  entitled  to  ^ 
put  detinue  on  the  same  footing  as  trover,  because  there  are  certain 
exceptional  cases  in  which  the  judgment  in  detinue  may  be  for  damages 
only  ?    Jervis,  C.  J. — The  argument  against  you  will  be,  that,  in  order 
to  bring  the  case  within  the  statute,  it  must  be  such  an  action  of  de- 
tinue as  must  be  for  damages  only.     Mauls,  J. — I  do  not  see  why  tbo 
county  court  should  not  have  jurisdiction  in  detinue,  unless  there  is 
some  express  provision  to  prevent  it.     I  think  the  question  )i\'ill  turn 
upon  the  6th  and  11th  sections  of  the  13  &  14  Vict.  c.  61.     Jbrvib, 
C.  J. — Rather,  upon  the  Ist  section,  as  explained  by  those  two.     Sec- 
tion 2  also  may  be  useful :  it  provides  that  the  extension  act  and  the 
former  act  shall  be  read  and  construed  as  one  act :  if  so,  the  58th  sec- 
tion of  the  9  &  10  Vict.  c.  95,  may  be  read  as  if  it  contained  the  word 
"demand,*'  as  well  as  «<debt  or  damage.'*]     The  1st  section  of  the  13 
4  14  Vict.  c.  61,— reciting  the  9  4  10  Vict.  c.  95,  and  12  i  13  Vict, 
c.  101, — enacts,  ««tbat  the  jurisdiction  of  the  several  courts  holden  or 
to  be  holden  under  the  said  act  of  9  &  10  Vict.  c.  95,  shall  cxtond  to 
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the  recovery  of  any  debt,  damage,  or  demand^  not  exceeding  the  sum 
of  50/.,  and  to  all  actions  in  respect  thereof  (save  and  except  the  sere- 
ral  actions  specified  in  the  proviso  in  s.  58,  of  the  same  act) ;  and  that 
the  several  powers  and  provisions  of  the  said  several  acts  of  the  10th 
and  13th  years  of  Her  Majesty,  and  all  rules,  orders,  and  regulations 
¥rhich  have  been  or  may  be  made  in  pursuance  of  the  said  acts,  or  either 
of  them,  shall  extend  to  all  debts,  damages,  and  demandi  which  maj 
be  sued  for  in  the  said  courts,  or  any  of  them,  not  exceeding  the  sum 
of  50/.,  and  to  all  proceedings  and  judgments  for  the  recovery  of  the 
same,  or  otherwise  in  relation  thereto  respectively,  as  fully,  to  all  in- 
*^^(V}  ^^^^  ^^^  purposes,  as  the  same  '^'respectively  are  now  or  maj 
-^  be  applicable  to  debts,  damages,  and  demands  within  the  pre- 
sent jurisdiction  of  the  said  courts."  The  6th  section,  which  regulates 
the  fees  to  be  taken  by  barristers  and  attorneys  in  the  county  courts, 
speaks  of  «« the  debt,  damage,  or  demand  claimed  in  any  plaint  in  coTe- 
nant,  debt,  detinue,  or  assumpsit  :*'  and  s.  11  classes  ^^ detinue**  amongst 
those  actions  of  contract  wherein,  if  the  plaintiff,  suing  in  a  superior 
court,  recovers  less  than  20{.,  he  shall  lose  his  costs.  [Williams,  J.^ 
Has  not  the  defendant  a  right  to  have  the  judgment  in  the  alternatiTe, 
so  as  to  enable  him  to  exercise  the  option  to  restore  the  chattel,  where 
it  exists  in  specie  ?]  Phillips  v.  Jones  certainly  shows  that  he  has. 
[Maulb,  J. — The  power  to  give  damages  for  the  detention,  is  merely 
incident  to  the  judgment.]  In  Henry  v.  Earl,  8  M.  &  W.  228,t  there 
was  a  plea  to  the  damages:  and,  in  Grossfield  v.  Such,  8  Exch.  159,t 
it  was  held,  that,  if  in  detinue  for  goods,  all  or  any  are  delivered  up 
after  action  brought,  the  plaintiff  cannot  have  judgment  to  recover  the 
goods  so  delivered  to  him,  or  their  value ;  but  he  may  have  judgment 
to  recover  damages  for  their  detention,  if  he  has  sustained  any  damage; 
and  may  have  judgment  to  recover  the  residue  of  the  goods,  or  their 
Value,  and  damages  for  their  detention. 

Assuming  that  the  action  of  detinue  is  not  within  the  jurisdiction  of 
the  county  court,  there  is  no  ground  for  prohibition  here,  the  judgment 
being  in  trover,  in  which  the  court  clearly  had  jurisdiction ;  and  the 
court  will  not  inquire  whether  the  defendant  was  properly  served  with 
a  plaint  in  trover ;  that  being  mere  matter  of  practice.  [Maule,  J.*— 
Has  the  judge  of  the  county  court  power  to  amend  a  proceeding  which 
is  not  within  his  jurisdiction  ?]  His  doing  so  may  be  irregular. 
[Maule,  J. — If  he  has  no  jurisdiction,  he  can  neither  amend  nor  ad- 

*fil71  J^"**"'  °^^  ^^  anything  else:  it  is  coram  *non  judice.]  The 
-^  conduct  of  the  defendant  here  amounted  to  consent.  [Maule, 
J. — Consent  will  not  give  jurisdiction.  Jervis,  G.  J. — Assume  that 
the  case  is  one  in  which  the  county  court  has  jurisdiction, — suppose  the 
plaint  is  in  debt,  and  the  judge  alters  it  to  trespass  f^  He  clearly 
might  do  so.  In  Cannon,  app.,  Johnson,  resp.,  21  Law  Journ.  N.  S., 
Q.  B.  164,  the  plaintiff's  particular  in  a  plaint  in  the  county  court 


13  COMMON  BENCH.    (4  J.  SCOTT.)  »17 

alleged  that  the  defendant  had  deepened  the  bed  of  a  river,  and  thereby 
T&ried  the  level,  whereby  the  plaintiff  had  been  deprived  of  his  accus- 
tomed bead  of  water  at  his  mill.     It  appeared  in  evidence  that  the 
defendant  had  formerly  deepened  the  bed  of  the  stream,  for  which  the 
plaintiff  recovered  damages  in  an  action ;    that  the  defendant  then 
erected  on  his  own  land  a  dam,  which,  while  it  remained,  kept  up  the 
head  of  water  as  of  old ;  that  the  defendant  afterwards  removed  the 
dam,  on  which  the  water  fell,  and  the  plaintiff  brought  the  present 
action.    The  county  court  judge,  thinking  the  particulars  were  not  full 
enoagh  to  meet  the  evidence  as  to  the  loss  of  the  water,  directed  an 
amendment,  under  the  104th  rule  of  the  county  court  rules,  and  in- 
serted the  words  "and  unlawfully  lowered  the  dam,'*  before  the  word 
<i  whereby,"  in  the  particulars.    It  was  objected  that  the  judge,  by  rule 
104,  could  only  amend  in  case  of  a  variance  between  the  allegations  and 
proof,  that  there  was  no  variance  here,  and  that  consequently  the 
amendment  was  improper.     The  court  of  appeal,  though  they  deemed 
the  amendment  unnecessary,  held  that  the  judge,  who  considered  that 
there  Tas  a  variance,  had,  under  the  circumstances,  authority  to  make 
the  amendment,  at  his  discretion.     Walsh  v.  lonides,  1  Ellis  &  B.  888 
(E.  C.  L.  R.  vol.  72),  shows  clearly  that  prohibition  will  not  lie  in  a 
case  like  this.    There,  a  plaint  was  levied  in  the  county  court  of  Livef* 
pool,  by  leave  of  the  judge  (under  the  9  &  10  Vict.  c.  95,  s.  60),  against 
a  defendant  not  resident  *within  the  jurisdiction.     The  particu-  r^^qio 
lars  were,  for  not  delivering  a  cargo  of  corn  bought  by  the  ^ 
plaintiff  of  the  defendant,  by  a  contract  in  writing.     On  a  rule  for  a 
prohibition,  it  appeared  by  the  afBdavits,  that  the  plaintiff,  at  Liverpool, 
within  the  jurisdiction,  made  a  contract  with  a  broker  who  professed  to 
act  for  the  defendant,  in  these  terms, — «  Sold  the  cargo  of  corn  per 
Thane  of  Fife,  now  at  Queenstown,  at  27«.  per  quarter,  including  cost, 
freight,  and  insurance  to  a  safe  port  in  the  United  Kingdom.    Payment, 
cash,  in  exchange  for  shipping  documents  and  policy  of  insurance." 
Queenstown  was  out  of  the  jurisdiction ;  and  so  was  the  ship.     The 
plaintiff  requested  that  the  ship  should  be  sent  to  Drogheda,  a  port  also 
out  of  the  jurisdiction.     The  defendant  sold  the  cargo  to  another  per- 
son, delivered  him  the  shipping  documents,  and  caused  the  cargo  to  be 
delivered  to  him.     It  was  held,  that  the  non-delivery  of  the  cargo  was 
a  breach  of  the  contract,  and  a  cause  of  action,  but  out  of  the  jurisdic- 
tion of  the  county  court ;  und  that  the  rule  must  be  absolute  to  prohibit 
proceeding  in  the  plaint  for  that     But  it  was  further  held,  that  the 
non-delivery  of  the  ehipping  doeumente  was  also  a  breach  of  the  con- 
tract, and  a  cause  of  action  within  the  jurisdiction,  and  that  the  rule 
most  be  modified  so  as  to  allow  the  plaintiff  to  proceed  for  that,  if  the 
judge  in  hie  dieeretion  thought  Jit  to  amend  the  partieulare.     [Jekvis, 
C.  J. — In  that  case,  the  county  court  had  jurisdiction  over  the  general 
fubject-matter  of  the  inquiry.     It  turned  out  that  there  had  been  no 
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breach  of  contract  committed  within  the  jurisdiction  of  the  local  court, 
in  the  respect  mentioned  in  the  particulars.]  There  was  no  caase  of 
action,  until  the  breach  took  place  in  Ireland. 

a.  Sail  showed  cause  in  the  first  instance. — The  question  now  pre- 
sented for  the  consideration  of  the  court,  has  never  yet  been  decided; 
0o^q-y  but  in  two  cases, — ♦Wickham  v,  Lee,  12  Q.  B.  621  (E.  C.  L.  R. 
^  vol.  64),  and  Hand  v.  Daniels,  1  L.  M.  ^  P.  421, — ^grave  doubts 
have  been  expressed  whether  detinue  is  within  the  jurisdiction  of  the 
county  courts  established  under  the  9  &  10  Vict.  c.  95.     It  is  scarcely 
contended  that  the  9  &  10  Vict.  c.  95  comprehended  detinue :  but  re- 
liance is  placed  upon  some  expressions  in  the  6th  and  11th  sections  of 
the  13  &  14  Vict.  c.  61.     [Maule,  J. — Is  there  any  debt  or  damage 
here  claimed  more  than  20L  ?]     No  debt  is  claimed  at  all.     The  actioa 
is  brought  to  recover  the  chattel  or  the  value,  and  damages  for  the 
detention.     The  value  must  be  stated  in  the  particulars.     The  case  of 
Phillips  V.  Jones,  12  Q.  B.  859  (E.  C.  L.  R.  vol.  64),  shows  that  the 
value  must  be  found  by  the  jury.     [Jervis,  G.  J. — Does  that  case  de- 
cide that  the  defendant  has  an  unqualified  option  to  deliver  up  the 
chattel  or  to  pay  the  value  assessed  ?  or  is  it,  that  he  shall  not  pay  the 
sum  assessed  as  the  value,  if  he  delivers  up  the  chattel  ?]     The  sheriff, 
it  is  submitted,  has  the  right  to  take  the  chattel  if  he  can  get  it.    De 
Grey,  C.  J.,  says  in  Pawly  v.  Holly,  2  W.  Blac.  853, — "  The  nature 
of  this  action  requires  that  the  verdict  and  judgment  be  such  that  a 
specific  remedy  may  be  had  for  recovery  of  the  goods  detained,  or  & 
satisfaction  in  value  for  each  several  parcel  in  case  they  be  not  delivered. 
This  is  as  well  done  by  severing  the  values  in  the  verdict  as  in  the 
declaration,  which  is  of  no  use ;  as,  in  case  of  a  judgment  upon  verdict, 
the  jury  must  assess  the  damages,  according  to  their  evidence,  and,  ia 
case  of  judgment  by  default,  a  writ  of  inquiry  must  be  awarded,  for 
the  same  purpose."     And  in  Anderson  v.  Passman,  7  C.  &  P.  193  (E. 
C.  L.  R.  vol.  32),  it  was  held  that  it  is  the  duty  of  the  plaintiff  in  de- 
tinue to  prove  the  value  of  the  several  articles  be  sues  for.     [Grbss- 
W£LL,  J. — If  the  defendant  has  the  option,  the  sheriff  cannot  take  the 
chattel,  unless  the  defendant  refuses  the  other  alternative.     Jervis, 
C.  J. — The  case  in  Keilway,  64  b,  shows  that  the  defendant  has  that 
option.]     By  putting  a  small  value  on  the  chattel,  a  plaintiff  might, 
*<l9ni  ^^  detinue  be  held  to  *be  maintainable  there,  bring  such  an 
-*  action  in  the  county  court,  and  thereby  establish  his  title  to  a 
thing  of  any  value  however  large.     [Jervis,  C.  J. — Would  not  the 
jurisdiction  stop  if  it  appeared  upon  the  hearing  that  the  value  of  the 
article  in  dispute  exceeded  502.,  just  as  in  the  case  of  a  title  to  land 
appearing  at  the  trial  ?]     There  are  many  sections  in  the  9  &  ID  Vict, 
c.  95,  which  are  quite  irreconcileable  with  the  maintenance  of  detinue 
in  the  county  court.     Thus,  the  63d  section,  which  enables  a  plaintiff 
auing  for  an  amount  exceeding  the  sum  limited  by  the  act  to  abandon 
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the  excess  for  the  purpose  of  bringing  the  case  vithin  the  jurisdiction, 
clearly  would  not  apply  to  detinue.     [Jkrvis,  G.  J. — It  may  be  that 
that  section  applies  only  to  cases  where  there  may  be  an  abandonment 
of  part  of  the  demand.     Maulb,  J. — In  detinue  for  three  or  more 
articles,  might  not  the  plaintiff  abandon  all  above  50L  worth  ?]     It  is 
Bobmitted  he  cannot.     The  1st,  8d,  and  58th  sections  of  the  9  &  10 
Vict.  c.  95,  clearly  do  not  contemplate  detinue:  and  the  effect  of  the 
13  k  14  Vict.  c.  61,  merely  was  to  increase  the  amount  to  which  the 
jumdiction  of  the  county  courts  was  to  extend.    [Mauls,  J. — The 
former  act  gave  jurisdiction  in  respect  of  certain  debts  or  demands 
not  exceeding  20/. ;  the  later  one,  in  respect  of  any  debt,  damage,  or 
demand,  not  exceeding  50/.]    The  expressions  found  in  the  6th  and 
11th  sections  of  the  13  &  14  Vict,  o,  61,  cannot  amount  to  an  ex- 
press extension  of  the  jurisdiction  to  a  form  of  action  not  otherwise 
contemplated.     Many  reasons  might  be  suggested  why  detinue  should 
not  be  within   the  inferior  jurisdiction :    for  instance,  the  chattel, 
though  of  less  value  than  502.  to  the  plaintiff,  might  be  worth  lOOOZ, 
to  the  defendant.     [Williahb,  J. — To  determine  the  question  of  juris- 
diction, must  you  not  look  at  the  value  to  the  plaintiff?    Jervis,  G. 
J.— The  real  test  is,  the  actual  value,  which  must  be  determined  by 
the  judge,  or  the  jury,  if  there  be  one.]    The  91st  section  of  the  9  k 
10  Vict.  c.  95,  which  defines  the  *amount  of  fees  to  be  allowed  r^noi 
for  professional  assistance,  and  the  92d  section,  which  enables  ^ 
the  judge  to  make  orders  for  payment  by  instalments,  speak  of  debt  or 
damagee  only;  and  the  94th  section,  upon  which  all  executions  are 
based,  deals  only  with  orders  for  payment  of  money.    So,  the  97th, 
98th,  and  101st  sections  apply  only  to  the  remedies  for  the  recovery 
of  debtSy  damages^  or  eoete.     Throughout  the  act,  there  is  no  machinery 
provided  for  enforcing  a  judgment  in  detinue.     The  18  &  14  Vict.  c. 
61,  leaves  the  matter  as  it  was  before,  except  for  the  expressions  relied 
on  in  sections  6  and  11.    As  to  the  former,  the  probability  is,  that  the 
vord  «<  detinue*'  got  in  by  accident :  or  it  may  be  that  the  county  court 
may  have  jurisdiction  to  try  an  action  of  detinue,  by  agreement  of  the 
parties,  under  s.  17.(a)    [Jebvis,  G.  J. — In  that  case,  what  would  the 

(a)  Which  enacts,  "  thftt,  if  both  parties  thall  agree,  bj  a  memoraadam  signed  by  them  or  bj 
t^«ir  attomejs,  that  the  coanty  court  shall  have  power  to  try  any  of  the  actions  hereinbefore 
rftpeetively  mentioned  in  which  the  sum  sought  to  be  recovered  phall  exceed  tho  som  of  5^  by 
the  said  recited  pet,  or  602.  by  this  act  limited,  in  the  ease  of  such  actions  respectively,  or  any 
action  in  which  the  title  to  land,  whether  of  freehold,  copyhold,  leasehold,  or  other  tenure,  or  to 
so/  tithe,  toll,  market,  fair,  or  other  franchise,  shall  be  in  question,  then  and  in  such  case  the 
mid  coart  shaU  have  jurisdiction  and  power  to  try  such  action  :  Provided  always,  that  the  said 
parties  or  ibeir  attorneys  shall  state  in  their  said  memorandum  of  .agreement,  that  they  knoir 
tocb  cause  of  action  to  be  above  the  said  sums  respectively,  or  that  they  know  such  title  to  come 
ia  ^loestiofl  in  Mch  aetion  ;  and  provided  that  such  memorandum  shall  be  filed  With  the  clerk  of 
the  raid  co«ri  at  the  time  of  filing  the  demand  of  the  plaintiff:  Provided  also,  that  all  local 
sciions  to  be  tried  before  any  county  court  with  the  consent  of  the  parties,  shall  be  brought  and 
tried  in  that  jurisdiction  only  in  which  the  lands,  tenements,  or  hereditaments,  or  some  pari 
theieeiy  an  aiioate  are  (sie)  io  reapeei  whereof  sueh  aotions  shaU  be  brong hii* 
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judgment  be?]    As  the  parties  might  by  their  agreement  proYide. 
Mooi  [J^^^iSy  CI.  J. — The  17th  section  applies  to  the  cases  of  debts, 

''"-^  *damageSy  and  demands  exceeding  the  limited  amounts,  or  to 
actions  which  are  excluded  by  the  proviso  in  the  58th  section  of  the  9 
&  10  Vict.  c.  95.] 

Then,  what  jurisdiction  had  the  judge,  assuming  that  he  had  juris- 
diction in  detinue,  to  alter  the  form  of  action  to  trover  ?  [Williams, 
J. — I  do  not  think  the  judge  by  the  amendment  made  the  action  one 
in  trover.]  The  judgment  is,  ««that  the  plaintiff  do  recover  against  the 
defendant  the  sum  of  501.  far  his  debt^  and  7L  9a.  2d.  for  costs  of  suit." 

Kemplay^  in  reply,  was  not  heard. 

Jervis,  G.  J. — I  am  of  opinion  that  this  rule  to  set  aside  my  Brother 
Martin's  order,  and  to  quash  the  writ  of  prohibition  issued  in  pursuance 
thereof,  must  be  made  absolute.  There  is  no  question,  that,  by  opera- 
tion of  the  2d  section  of  the  18  &  14  Vict.  c.  61,  that  act  and  the 
previous  county  court  acts  of  9  &  10  Vict.  c.  95,  and  12  &  13  Vict,  c 
101,  are  to  be  read  together,  and  that  therefore  it  would  not  be  right 
now  to  construe  the  earliest  of  those  acts  by  itself.  It  is  not  impossible 
that  Mr.  Hall  may  be  correct  in  saying  that  the  word  <«  demands"  in 
the  Ist  section  of  the  18  k  14  Vict.  c.  61,  was  not  intended  to  carry 
the  jurisdiction  of  the  county  court  further,  because  the  preamble  sup- 
poses the  9  &  10  Vict.  c.  95,  to  have  used  the  words  «<  debts,  damages, 
and  demands."  Assuming  that  to  be  so,  we  must  read  the  6th  and 
11th  sections  of  the  18  &  14  Vict.  c.  61,  as  part  of  the  9  &  10  Vict.  c.  95. 
The  11th  section  is  that  which  bears  strongest  upon  this  matter:  it 
says,  in  effect,  that,  if  in  any  action  of  detinue  commenced  after  the 
passing  of  that  act  in  a  superior  court,  the  plaintiff  shall  recover  a  sum 
not  exceeding  202.,  he  shall  have  judgment  to  recover  such  sum  only, 
and  no  costs;  the  consequence  of  which  would  be, — ^supposing 
^Qoo-i  *detinue  not  to  be  maintainable  in  the  county  court, — that,  in 
^  all  cases  where  the  subject-matter  does  not  exceed  the  value  of 
202.,  no  action  at  all  could  be  brought,  except  at  the  peril  of  losing  the 
costs.  It  is  not  right  to  say,  as  Mr.  Hall  suggests,  that  the  bringing 
such  an  action  is  an  abuse  of  the  jurisdiction ;  for,  detinue  is  commonly 
brought  to  recover  a  specific  chattel,  and  not  damages  merely.  The 
same  argument,  at  all  events,  could  not  be  applied  to  the  6ch  section ; 
and  I  have  reason  to  know  that  the  specific  words  in  those  two  sections 
were  introduced  with  a  view  to  make  the  matter  more  clear.  The  long 
discussion  of  this  and  other  cases  where  nice  and  difficult  questions -are 
raised  upon  the  construction  of  words,  rather  than  upon  principles  of 
law,  seems  to  afford  a  strong  argument  against  codification.  When  the 
two  statutes  are  read  together,  I  think  they  clearly  show  that  detinue 
was  contemplated  as  being  within  the  jurisdiction.  The  9  &  10  Vict.  c. 
95,  has  two  sections,  the  8d  and  the  58th,  which  define  the  demands 
that  are  to  be  enforoed  in  the  county  court.     The  8d  section  enacts 
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«that  every  court  to  be  bolden  under  this  act  shall  have  all  the  juris- 
diction and  powers  of  the  county  court  for  the  recovery  of  debts  and 
demands,  as  altered  by  this  act,  throughout  the  whole  district  for  which 
it  is  holden."    Now,  the  old  county  court  had  general  jurisdiction  in 
all  personal  actions,  including  detinue,  to  the  extent  of  40«.,  by  plaint, 
and,  by  justicies  to  any  amount.     Then,  the  58th  section  enacts  <«  that, 
all  pleas  of  personal  actions  where  the  debt  or  damage  claimed  is  not 
more  than  20/.  (now  extended  to  50/.),  whether  on  balance  of  account 
or  otherwise,  may  be  bolden  in  the  county  court,  without  writ."     It 
appears  to  mc  to  be  plain  that  the  act  intended  to  include  detinue  in 
"all  pleas  of  personal  actions,"  where  the  debt  or  damage  does  not 
exceed  the  amount  limited.     The  answer  to  the  argument,  that,  by 
putting  a  value  below  *50/.,  a  plaintiff  might  recover  in  detinue  r^oo± 
a  chattel  worth  100/.  or  1000/.,  is,  that  the  moment  it  appears  ^ 
that  the  value  exceeds  50/.,  the  jurisdiction  of  the  county  court  is  at 
an  end.     It  is  not  the  capricious  value  put  upon  the  thing  by  either 
party,  bat  the  decision  of  the  judge  or  the  jury,  that   ascertains 
whether  the  case  is  within  the  jurisdiction  or  not.     Other  sections  of 
the  9  &  10  Vict.  c.  95,  were  referred  to  as  being  inconsistent  with  thia 
view.     It  is  said  that  the  provision  in  s.  68,  as  to  the  abandonment  of 
the  excess  so  as  to  bring  the  demand  within  the  prescribed  limit,  and 
the  provision  in  s.  82,  for  the  payment  of  money  into  court,  are  inap- 
plicable to  actions  of  detinue:  we  must,  therefore,  either  hold  the 
action  of  detinue  not  to  be  within  the  contemplation  of  the  aet,  or  say 
that  those  two  sections  are  applicable  only  to  cases  to  which  they  are 
capable  of  being  applied.     Then,  it  is  said,  that  the  90th  and  91st  sec- 
tions, which  make  the  amount  of  <«debt  or  damage"  claimed  the  orite- 
rion  of  the  defendant's  right  to  remove  the*  plaint  into  a  superior  court, 
or  of  the  sum  to  be  alkwed  for  costs  in  the  county  court,  clearly  show 
that  detinue  is  not  comprehended.     But,  if  I  am  right  in  the  construe* 
tion  I  put  upon  the  58th  section,  the  same  construction  must  be  put 
upon  those  words  in  the  90th  and  91st  sections.     So,  as  to  the  92d 
section,  which  provides  for  the  payment  of  any  debt  or  damages  0I^ 
costs  by  instalments.     There  is  one  section,  the  94th,  which  is  not 
aosceptible  of  explanation  in  that  way.     Il  enacts,  «« that,  whenever 
the  judge  shall  have  made  an  order  for  the  payment  of  money,  the 
amount  shall  be  recoverable,  in  case  of  default  or  failure  of  payment 
thereof  forthwith,  or  at  the  time  or  times  and  in  the  manner  thereby, 
directed,  by  execution  against  the  goods  and  chattels  of  the  partyi 
against  whom  each  order  shall  be  made."     That,  it  will  be  observed,  is 
applicable  only  where  the  order  is  for  the  payment  of  money,  and  there-^ 
fore,  *it  is  said^  there  is  no  express  provision  for  execution  in  r^qoe 
detinue.     But  that  is  not  so ;  for,  if  the  8d  section  of  the  9  j&  ^ 
10  Viet.  e.  95,  confers  upon  the  new  courts  all  the  jurisdiction  and 
powers  of  the  old  county  court  for  the  recovery  of  debts  and  demands^, 
VOL.  XIII.— 27  8  2 
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it  follows  that  the  judgment  in  detinue,  if  for  the  goods,  must  be  en- 
forced as  it  would  have  been  under  the  old  system.  That  will  give  a 
reasonable  construction  to  all  the  sections. 

As  to  the  second  point, — whether,  under  the  circumstances,  the 
judge  of  the  county  court  had  power  to  amend  the  particulars,  the  an- 
swer is  this, — ^If  he  had  no  authority  to  amend,  it  remains  as  bcfore.(a) 

Maule,  J. — I  entirely  concur  in  what  has  fallen  from  the  Lord  Chief 
Justice.     The  6th  and  11th  sections  of  the  13  &  14  Vict.  c.  61,  are  a 
legislative  exposition  showing  that  that  act  and  the  two  which  preceded 
it  are  to  be  read  together,  and  that,  if  there  are  words  which  will  com- 
prehend detinue,  then  that  form  of  action  is  to  be  comprehended.  That 
there  are  words  which  may  comprehend  detinue,  is,  I  think,  clear 
enough ;  for,  the  58th  section  of  the  9  &  10  Vict.  c.  95,  enacts  «that 
all  pleas  of  personal  actions,  where  the  debt  or  damage  claimed  is  not 
more  than  20^.,  whether  on  balance  of  account  or  otherwise,  may  be 
*^0(\i  l^oldcQ  i^  ^h®  county  court,  without  *writ ;  and  all  such  actions 
^  brought  in  the  said  court  shall  be  heard  and  determined  in  a 
summary  way  in  a  court  constituted  under  this  act,  and  according  to 
the  provisions  of  this  act."     The  13  &  14  Vict.  c.  61,  increases  the 
jurisdiction,  as  to  amount,  to  50/.     Now,  this  action  of  detinue  is  a 
<< personal  action,"  and  no  debt  or  damages  at  all  are  claimed ;  there- 
fore, it  is  not  an  action  in  which  the  debt  or  damages  claimed  exceeds 
60^     If  we  are  to  look  with  extreme  rigour  at  the  words  of  the  act, — 
a  doctrine  which  I  for  one  repudiate, — ^and  not  to  construe  them  accord- 
ing to  the  object  and  intention  of  the  legislature,  we  might  be  con* 
strained  to  hold  detinue  not  to  be  within  the  jurisdiction  of  the  county 
court.     But,  abandoning  that  atrict  verbal  construction,  the  county 
court  clearly  was  intended  to  have  jurisdiction  in  that  form  of  action, 
as  well  as  in  all  other  personal  actions.     Of  that,  I  think  there  can  be 
BO  doubt.     The  82d,  90th,  and  91st  sections  of  the  9  &  10  Vict.  c.  95, 
perhaps  may  present  instances  where  the  machinery  of  the  act  is  not 
applicable  to  detinue ;  but  then  the  13  k  14  Vict.  c.  61,  which  by  way 
of  declaration  imports  detinue  into  the  1st  act,  modifies  and  makes  them 
applicable  thereto.     As  to  the  82d  section,  I  do  not  know  why  a  defend- 
ant in  an  action  of  detinue  should  not  be  permitted  to  pay  into  court 
a  sum  of  money  which  he  says  is  a  full  compensation,  and  succeed  in 
ike  event  of  its  being  found  at  the  trial  that  the  thing  sought  to  be 
recovered  is  not  worth  more  than  the  sum  so  paid  in.     The  same  sort 
of  reasoning  may  be  applied  to  the  90th  and  9lst  sections.     As  to  the 

<«)  TIm  4th  teotion  of  the  9  A  10  Viet  e.  96,  which  wai  not  referred  to  either  at  the  bar  or  by 
fbe  ootMit,  eeeois  to  he  decisive  of  the  queftion.  It  enacti*  "  that,  fur  all  purposes,  except  lho»e 
which  chaU  be  within  the  jurifdiction  of  the  conrte  holden  nnder  this  act,  the  connty  eoniV*  (thai 
ia,  the  «M  ooanty  eoart)  **  »haU  be  holdea  aa  if  this  act  had  not  been  passed ;  and  aii  proore^ 
imgn"  (iadttdiag;  of  coarse,  actions  of  detimM)  **  commenced  in  the  oountj  court  of  any  county 
before  tbe  tme  when  any  court  shall  be  holden  under  this  act  in  such  county,  wutg  he  tvmtinme^ 
€K€CHtcd,  und  etifoitxd  against  all  persona  liable  Iherenato,  Sn  the  soaM  maaaer  aa  if  Ibey  bad  kee« 
laseatMd  sindsr  Ihe  aaihority  of  tkU  aeC* 
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94tli  section,  which  relates  to  executions,  that  does  not  apply  to  a  case 
where  the  order  would  be  that  the  specific  chattel  shall  be  delivered  up, 
or,  if  that  cannot  be  done,  the  value  in  damages.     I  therefore  think, 
either  looking  at  the  precise  words  of  the  58th  section  of  the  9  &  10 
T!ct.  c.  95,  or  at  that  act  and  the  13  &  14  Vict.  c.  61  together, 
*vii  expounding  the  former  act  by  the  light  afforded  by  the  6th  r^no^ 
and  Ilth  sections  of  the  later  one,  the  plain  and  obvious  intention  ^ 
of  the  legislature  was  that  the  county  court  should  have  jurisdiction  in 
detinue.    I  was  much  struck  by  one  argument  urged  by  Mr.  Hall. 
Detinue  is  often  brought  where  the  chattel  sought  to  be  recovered  is 
of  great  value  to  the  plaintiff,  and  of  no  value  whatever  to  anybody 
else.    The  chattels  in  the  present  case  are  of  that  description.     Or  it 
may  be  that  the  chattel  is  of  great  value  to  the  defendant :  and,  if  the 
plaintiff  chooses  to  say  that  the  chattel  is  worth  50L  only,  and  obtains 
judgment,  he  is  entitled  to  have  the  very  chattel  for  which  the  action 
is  brought,  although  the  defendant  may  be  so  related  to  it  that  it  may 
be  worth  lOOOZ.  to  him ;  and  thus  the  county  court  judge  would  have 
decided  a  matter  in  which  the  defendant*8  interest  exceeds  the  value 
of  50L    But  I  think  that  argument  is  well  answered  by  consider- 
ing that  if,  in  the  course  of  the  trial,  the  goods,  if  the  defendant's, 
are  of  greater  value  than  50Z.,  the  jurisdiction  of  the  county  court 
would  cease, — just  as  if,  in  the  course  of  a  cause,  it  turned  out  that 
the  title  to  land  came  in  issue.     That  seems  to  me  to  answer  the  diffi- 
culty.   Upon  the  whole,  for  the  reasons  so  clearly  and  fully  expressed 
bj  the  Lord  Chief  Justice,  I  think  this  rule  must  be  made  absolute. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  8d  section  of  the 
9  &  10  Vict.  c.  95,  confers  upon  the  newly-constituted  courts  all  the 
jurisdiction  and  powers  of  the  old  county  court  for  the  recovery  of 
debts  and  demandiy  as  altered  by  that  act.  Then,  supposing  the  58th 
section  not  to  embrace  the  action  of  detinue,  the  consequence  would 
be,  that  the  jurisdiction  of  the  new  county  courts  in  that  form  of  action 
would  be  limited  to  a  sum  below  40*.  That,  however,  is  now  of  no 
importance,  the  last  act  having  increased  the  jurisdiction  to  502.  r^qoo 
^As  to  how  the  excess  of  jurisdiction  is  to  be  taken  advantage  '- 
of,  if  it  appears  in  the  course  of  the  cause,  the  answer  is,  just  as  in  a 
case  where  the  title  to  land,  or  to  any  toll,  fair,  x>r  market,  comes  in 
question, — so  soon  as  that  appears,  the  jurisdiction  of  the  county  court 
is  ousted.  As  to  the  other  clauses  which  have  been  relied  on,  I  think 
they  are  fully  disposed  of  by  the  observations  of  the  Lord  Chief  Justice 
and  my  Brother  Maule. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Notwithstanding 
Ae  very  ingenious  argument  of  Mr.  ffally  I  think  it  is  impossible  to 
deny  that  detinue  was  intended  by  the  legislature  to  be  within  the  juris- 
diction of  the  county  court.  We  must,  therefore,  look  at  the  language 
of  the  9  fc  10  Yict.  c.  95,  and  see  if  by  a  liberal  construction  we 
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hold  detinue  to  be  incladed,  as  the  13  k  14  Vict.  c.  61,  itself  assumes. 
It  appears  to  me  that  the  words  are  sufficient  to  show  that  the  jurisdic- 
tion does  exist.  We  have  been  much  pressed  with  the  argument  as  to 
the  deficiency  of  machinery  provided  for  carrying  the  judgment  in  an 
action  of  detinue  into  effect.  But  I  think  we  are  bound  rather  to  hold 
that  to  be  an  oversight  on  the  part  of  the  framers  of  the  act,  than  to 
assume  that  there  is  an  entire  absence  of  jurisdiction.  As  to  the 
amount,  if  the  objection  had  been  made  at  the  trial,  that  might  have 
given  rise  to  a  question  which  does  not  arise  now.  As  to  whether  the 
judge  had  power  to  amend  as  he  did,  the  reasons  which  have  been 
urged  to  show  the  absence  of  such  power,  grave  as  I  think  they  are, 
afford  no  ground  for  a  prohibition.     The  rule  must  be  made  absolute. 

Kemplay^  for  the  plaintiff,  asked  for  the  costs  of  the  application, 
^ooq-i      Sail,  contri. — Costs  are  never  given  at  chambers  in  *such 
^  cases :  nor  are  they  given  in  any  case  where  cause  is  shown  in 
the  first  instance.     [Williams,  J. — That  is,  where  the  motion  is  unsuc- 
cessful.] 

Jeryis,  C.  J. — ^Where  a  party  obtains  a  prohibition,  and  it  is  doubtful 
whether  it  is  a  fit  case  for  prohibition,  the  other  side  must  come  to  set 
it  aside ;  and,  if  the  application  is  successful,  I  think  he  should  hare 
costs. 

Maulb,  J. — The  objections  to  the  jurisdiction  are  entirely  fonnal 
and  technical.  The  plaintiff  should,  I  think,  have  the  costs  of  the 
ipotion. 

The  rest  of  the  court  concurring,  Bule  absolute,  with  costs. 


DOE  d.  HENRY  WILTON  and  MART,  his  Wife,  v.  BECK  and 

Others.    Jan.  11. 

V 

In  ejeotmeut  on  a  Joint  demise  by  H.  W.  and  M.  his  wife,  the  proof  was  that  tho  propertj  bsd 
been  devised  to  H.  W.  in  trust  for  the  sole  and  separate  nse  of  M.  The  Jadge  haring  deelis«<i 
to  allow  the  declaration  to  be  amended  bj  striking  ont  the  name  of  the  wife,  on  the  grooo^ 
that  the  proposed  s^iendment  was  not  warranted  by  the  3  A  4  W.  4,  c  42,  s.  23, — ^Held,  thai 
the  amendment  was  properly  refused. 

This  was  an  action  of  ejectment  up<m  a  joint  demise  by  Benry  WUUm 
and  Mary  his  wife. 

At  the  trial  before  Williams,  J.,  at  the  last  assizes  at  Worcester,  the 
lessors  of  the  plaintiff  claimed  in  the  first  instance  to  be  entitled  to  the 
property  in  question,  in  right  of  Mary  Wilton,  as  heiress-at-law  of  a 
Mrs.  Sylvester,  deceased.  But,  it  becoming  necessary  to  put  in  the 
will  of  Mrs.  Sylvester,  it  was  found  that  the  property  had  been  devised 
to  Henry  Wilton,  in  trust  for  the  sole  and  separate  use  of  his  wife.  It 
\s  thereupon  objected  that  there  was  a  fatal  variance ;  and  the  learned 
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judge  *wa8  asked  to  amend  the  declaration  by  striking  out  the  r^qon 
same  of  Mary.  His  lordship,  however,  thought  that  the  statute  ^ 
8  &  4  W.  4,  c.  42,  s.  28,  gave  him  no  power  to  amend,  inasmuch  as  the 
amendment  sought  was  in  a  particular  which  was  material  to  the  merits 
of  the  case ;  and  accordingly  he  declined  to  amend,  and  the  plaintiff 
was  nonsuited. 

Alexander  (with  whom  was  Chay\  pursuant  to  leave  reserved  to  him 

at  the  trial,  moved  for  a  rule  calling  upon  the  defendant  to  show  cause 

whj  the  nonsuit  should  not  be  set  aside,  and  a  verdict  entered  for  the 

lessor  of  the  plaintiff. — The  judge  clearly  had  power  under  the  statute 

to  amend,  and,  under  the  circumstances,  ought  to  have  exercised  that 

power.     The  23d  section  of  the  statute  recites  that  <«  great  expense  is 

often  incurred,  and  delay  or  failure  of  justice  takes  place  at  trials  by 

reason  of  variances  as  to  some  particular  or  particulars,  between  the 

proof  and  the  record  or  setting  forth  on  the  record  or  document  on 

which  the  trial  is  had,  of  contracts,  customs,  prescriptions,  names,  and 

other  matters  or  circumstances  not  material  to  the  merits  of  the  case, 

and  by  the  misstatement  of  which  the  opposite  party  cannot  have  been 

prejudiced,  and  the  same  cannot  in  any  case  be  amended  at  the  trial, 

except  where  the  variance  is  between  any  matter  in  writing  or  in  print 

produced  in  evidence,  and  the  record;  and  that  it  b  expedient  to 

allow  such  amendments  as  hereinafter  mentioned  to  le  made  on  the 

trial  of  the  cause :"  it  then  proceeds  to  enact  that  it  shall  be  lawful 

for  any  court  of  record  holding  plea  in  civil  actions,  and  any  judge 

sitting  at  nisi  prius,  if  such  court  or  judge  shall  see  fit  to  do  so,  to  cause 

the  record,  writ,  or  document  on  which  any  trial  may  be  pending  before 

any  such  court  or  judge,  in  any  ci^vil  action,  &c.,  when  any  variance  shall 

appear  between  the  proof  and  recital  or  setting  forth  on  the  record, 

*writ,  or  document  on  which  the  trial  is  proceeding,  of  any  con-  r^coqi 

tract,  custom,  prescription,  namey  or  other  mattery  in  any  par-  ^ 

ticalar  or  particulars  in  the  judgment  of  such  court  or  judge  not  material 

to  the  merits  of  the  case,  and  by  which  the  opposite  party  cannot  have 

been  prejudiced  in  the  conduct  of  his  action  or  defence,  to  be  forthwith 

amended,  &c.    [J£RVIS,  C.  J. — Can  you  amend  the  demise  ?]    The  day 

of  the  demise  may  be  altered:  Doe  d.  Simpson  t;.  Hall,  6  Scott,  N.  R. 

689,  5  M.  &  G.  795  (E.  C.  L.  R.  vol.  44).(a)     And  in  Doe  d.  Marriott 

V,  Edwards,  1  M.  &  Rob.  819,  in  ejectment  for  a  forfeiture,  the  decla* 

ration  alleged  that  the  premises  were  situate  «<  in  the  parish  of  A.  and 

B,;"  and  the  proof  was,  that  part  of  the  premises  were  situate  in  the 

parish  of  A.,  and  the  residue  in  the  parish  of  B. :  and  Parke,  B., 

allowed  the  variance  to  be  cured  by  an  amendment, — saying,  «« If  the 

error  in  the  description  of  the  houses  is  one  which  cannot  have  misled 

the  parties,  I  think  the  amendment  should  be  allowed."     [Maule,  J., 

(")  And  see  Doe  d.  Baoon  v.  Lsdy  Bridges,  7  Soott,  N.  R.  96S,  6  M.  A  Q.  1034  (E.  C.  L.  R. 
TOL46). 
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referred  to  Doe  d.  Poole  v.  Errington,  1  M.  &  Rob.  848,  where,  in  an 
ejectment  on  a  joint  demise  by  two,  Taunton,  J.,  refased  to  allow  the 
declaration  to  be  amended  by  substituting  several  demises,  observing 
that  «<the  amendment  was  prayed  for  in  a  particular  very  material  to 
the  merits  of  the  case.'*]  All  the  amendment  that  was  asked  for  here 
was,  to  strike  out  the  name  of  Mary  Wilton.  [Maule,  J. — That  wooM 
be  substantially  altering  the  name  of  the  plaintiff.  The  declaration 
states  that  the  legal  estate  is  in  Mary,  and  that  Henry's  title  arises 
only  in  respect  of  his  being  her  husband :  and  at  the  trial  you  show 
that  the  legal  estate  is  in  Henry.]  If  the  devise  had  been  to  Henry 
Wilton  and  wife,  that  would  have  supported  this  demise.  [Maule,  J. 
^ooQ-i  — I  think  my  ^Brother  Williams  was  qiiite  right  in  holding  that 
^''  the  statute  did  not  apply  to  such  an  amendment  as  this.  The 
words  clearly  do  not  comprehend  it.  The  statement  that  Henry  Wil- 
ton and  Mary  his  wife  demised  to  John  Doe,  is  not  a  «« recital  or  set- 
ting forth  on  the  record  of  any  contract,  custom,  prescription,  name, 
or  other  matter,"  within  the  meaning  of  the  statute.  The  act  contem- 
plates things  in  which  people  are  apt  to  make  slips,  but  about  which 
there  can  be  no  doubt  when  the  document  is  produced.  This  is  not 
that  case.  The  names  of  Henry  Wilton  and  of  Mary  Wilton  are  both 
truly  and  properly  set  out.  They  have  thought  fit  to  bring  an  action 
in  their  joint  names,  claiming  a  joint  interest  in  the  property  in  ques- 
tion. They  now  seek  to  alter  that,  and  to  recover  in  a  different  right 
altogether.  It  cannot  be  done.  Jervis,  G.  J. — The  only  way  in  which 
it  can  be  put,  is,  that  John  Doe  is  the  plaintiff:  but  the  answer  to  that 
is,  that  it  would  be  availing  yourself  of  a  technicality.]  To  answer  a 
technical  objection.  Whether  Mary  Wilton  had  the  strict  legal  estate, 
or  merely  the  beneficial  interest,  must  be  quite  immaterial  to  the  mat- 
ter in  hand.  [Maule,  J. — Not  so.  The  proposed  amendment  alters 
the  whole  effect  of  the  thing.]  Only  technically  and  formally.  The 
defendant  could  not  possibly  be  misled. 

Jervis,  C.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  day  of  the  demise,  no  doubt,  may  be  amended,  because  that 
is  a  mistake  4n  the  setting  forth  on  the  record  of  a  matter  not  material 
to  the  merits  of  the  case,  and  therefore  within  the  words  of  the  statute. 
But,  here,  the  amendment  is  not  of  that  mere  formal  character ;  it  ii 
aubstantially  making  a  different  action. 

Maule,  J. — The  statute  clearly  does  not  authorise  an  amendment  of 
this  substantial  kind. 

^nqq-1       *Talfourd,  J. — Tho  plaintiffs  seek  to  recover  upon  a  title  alto- 
-^  getber  different  from  that  in  respect  of  which  the  action  is 
brought.  Rule  refused.(a) 

(«)  See  the  15  A  16  Viot  o.  76,  i.  222.  ^  Wbereu  the  power  of  Mnendment  now  reefed  io  the 
oonrU  and  judges  thereof  it  insufllcieut  to  enable  them  to  prereot  the  failure  of  juetice  by  nwon 
•f  mUtakefl  and  objecttoni  of  form :  Be  it  enacted  aa  follows : — It  shall  be  lawful  for  the  ntpe- 
zior  courts  of  common  law,  and  every  Judge  thereof,  and  anj  judge  sitting  at  nisi  prios,  st  aO 
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tbuB  to  ameBd  all  deAeto  and  •rron  in  say  proeeediog  in  eivil  oantes,  whether  there  ii  snj- 
thiag  in  writing  to  nmend  bj  or  not,  and  whether  the  defect  or  error  be  that  of  the  party  apply- 
bg  to  amend,  or  not ;  and  ell  raoh  amendmenti  maj  be  made  with  or  without  cotts,  and  npoa 
meh  terms  ac  to  the  eourt  or  jndge  maj  seem  fti ;  and  all  sueh  amendments  as  may  be  necessary 
Ibr  the  porpoee  of  determining  ia  the  existing  soil  the  real  qneslion  in  controversy  between  tba 
piitiei^  shall  bo  so  made." 


HARRIS  V.  THOMPSON. 

Tbe  plaiatiflT,  the  secretary  of  a  company  called  The  Brewers'  Insurance  Company,  being  charged 
with  miseondnct»  was  called  upon  to  attend  a  board  of  directon  for  the  purpoee  of  explanation, 
bnt  declined  to  do  bo,  whereupon  the  directors,  after  hearing  the  nature  of  the  charges,  passed 
a  resolution  declnring  him  to  have  been  guilty  of  gross  misconduct,  and  dismissing  him  from 
Ikw  serric*.  The  defendant,  who  was  a  director  of  that  company  and  also  of  another  com- 
paoy  celled  The  London  Necropolis  Company,  conmnnicated  the  fact  of  the  plaintiff's  dis- 
nisml  from  the  serrioe  of  the  former  company,  "  for  gross  misconduct,"  at  a  board  meeting 
of  the  latter  eompany,  and  propoeed  a  resolution  to  dismiss  him  fVom  his  employment  as  their 
auditor,  and,  in  answer  to  an  inquiry  from  the  ehairman,  said  that  the  misconduct  consisted 
is  "obtaining  money  from  the  solicitors  of  the  company  under  false  pretences,  and  paying  ai 
debt  of  his  own  with  it;''  and,  upon  the  plaintiff's  appearing  on  a  subsequent  day  with  his 
attorney  bafora  the  board,  to  neei  the  charges  against  him,  the  defendant  refused  to  go  into 
theoL 

In  an  action  of  slander, — Held,  that  the  communication  wss  privileged,  and  that  the  defendant's 
refusal  to  go  into  the  charges  in  the  presence  of  the  plaintiifand  his  attorney,  was  no  eridenee 
of  malice  that  eoald  properly  be  submitted  to  the  Jury ;  for  that,  such  refusal  being  oofuisisal 
with  bona  fides,  bona  fides  was  to  be  presumed  until  the  oontrary  was  prored. 

Slandeb.  The  declaratioD,  after  the  usual  inducement  that  the 
plaintiff  was  a  person  of  good  fame  and  credit,  &c.,  stated,  that,  before 
the  time  of  the  committing  of  the  grievances  by  the  defendant  as  there- 
inafter mentioned,  the  plaintiff  had  been  the  secretary  of  a  *cer-  r^qo^ 
tain  company  called  The  Brewers',  Distillers',  Licensed  Victual*  '- 
lers',  and  General  Life  and  Fire  Asaurance,  and  Loan  and  Endow- 
ment Company,  bnt  of  which  said  company  the  plaintiff  had  ceased  to 
be  the  secretary  at  the  time  of  the  committing  of  the  grievances  by 
the  defendant  thereinafter  mentioned :  that,  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  defendant  as  thereinafter  men- 
tioned, Messrs.  U.,  B.,  k  L.,  who  then  were  solicitors  and  copartners, 
had  been  and  were  the  solicitors  of  the  said  last-mentioned  company : 
that,  before  and  at  the  time  of  the  committing  of  the  grievances  by  the 
defendant  as  thereinafter  mentioned,  the  plaintiff  was  one  of  the  auditors, 
and  the  defendant  was  one  of  the  directors,  and  one  W.  J.  Voulea  was 
another  of  the  directors,  and  one  R.  Churchill  was  the  secretary,  of  a 
certain  other  company  called  the  London  Necropolis  and  National 
Mausoleum  Company :  that,  just  before  the  committing  of  the  griev- 
ances by  the  defendant  thereinafter  mentioned,  and  after  the  plaintiff 
had  ceased  to  be  the  secretary  of  the  said  company  called  The  Brew- 
ers', Distillers',  Licensed  Victuallers*,  and  General  Life  and  Fire  As- 
surance, and  Loan  and  Endowment  Company,  as  aforesaid,  to  wit,  on 
the  23d  of  February,  1852,  a  certain  board  meeting  of  the  directors 
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of  The  London  Necropolis  Company  was  held,  at  which  the  defendant 
and  the  said  R.  Churchill  and  divers  other  persons  were  present,  and 
at  which  said  meeting  the  said  W.  J.  Youles,  who  was  also  present, 
acted  as  the  chairman  thereof;  and  the  defendant,  at  such  meeting, 
moved  a  resolution  that  the  plaintiff,  having  heen  dismissed  from  the 
office  of  secretary  to  the  said  Brewers',  Distillers',  Licensed  Yictaal* 
lers',  and  General  Life  and  Fire  Assurance,  and  Loan  and  Endowment 
Company,  for  gross  misconduct,  he  was  no  longer  fit  so  to  be  an  au- 
ditor of  the  said  London  Necropolis  and  National  Mausoleum  Com- 
pany:  Breach,  that  the  defendant,  well  knowing  the  premises,  but 
^gq/^l  greatly  envying  the  happy  *state  and  condition  of  the  plaintiff, 

-^  and  contriving  and  wickedly  and  maliciously  intending  to  injure 
him  in  his  aforesaid  good  name,  fame,  and  credit,  and  to  cause  him  to 
be  dismissed  from  his  said  office  of  auditor,  and  to  bring  him  into  public 
scandal,  &c.,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbours  and  subjects  that  the  plaintiff  had  been  and  was  guilty  of 
obtaining  money  under  false  pretences  from  the  said  Messrs.  H.,  B.,  k 
L.,  and  to  subject  the  plaintiff  to  the  pains  and  penalties  of  this  king- 
dom made  and  provided  against,  and  inflicted  on,  persons  guilty  thereof, 
theretofore,  to  wit,  on  the  said  23d  of  February,  1852,  in  a  certain 
discourse  which  the  defendant  then  had  at  the  said  board  meeting  of 
the  directors  of  the  said  London  Necropolis  and  National  Mausoleum 
Company,  in  the  presence  and  hearing  of  the  said  W.  J.  Youles,  and 
B.  Churchill,  in  answer  to  a  certain  question,  then  and  immediately 
after  the  defendant  had  moved  the  resolution  thereinbefore  mentioned, 
put  to  the  defendant  by  the  said  W.  J.  Youles,  why  he  the  defendant 
proposed  such  a  resolution,  and  why  the  said  directors  of  the  said  Lon- 
don Necropolis  and  National  Mausoleum  Company  should  dismiss  the 
plaintiff,  falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  plaintiff,  the  false,  scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say,  Mr.  Harris  (thereby  then  meaning  the  plain- 
tiff) has  been  dismissed  from  the  Brewers'  Company  (thereby  then 
meaning  that  the  plaintiff  had  been  dismissed  from  his  said  office  of 
secretary  to  the  said  Brewers',  Distillers',  Licensed  Yictuallcrs',  and 
General  Life  and  Fire  Assurance,  and  Loan  and  Endowment  Company) 
for  gross  misconduct.  He  (thereby  then  meaning  the  plaintiff)  has  ob- 
tained from  the  solicitors  (thereby  then  meaning  the  solicitors  of  the 
said  Brewers',  Distillers',  Licensed  Yictuallers',  and  General  Life  and 
*3361  ^'^^  Assurance,  and  *Loan  and  Endowment  Company,  viz.,  the 

-*  said  Messrs.  H.,  B.,  k  L.,  who  were  the  solicitors  of  the  said 
last-mentioned  company  as  aforesaid)  money  under  false  pretences,  and 
taken  up  a  bill  of  bis  own  (thereby  then  meaning  his,  the  plaintiff's, 
own)  with  it ;  with  this  that  the  plaintiff  will  verify,  that  the  defendant 
thereby  then  meant  to  insinuate  and  have  it  understood  by  the  said 
W.  J.  Youles  and  R.  Churchill,  and  so  the  said  W.  J.  Youles  and  B. 
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Chnrchill  then  understood,  that  the  plaintiff  had  been  guilty  of  obtain- 
iDg  money  under  false  pretences  from  the  said  Messrs.  H.,  B.,  &  L., 
with  intent  to  cheat  and  defraud  them  of  the  same,  and  so  the  said  R, 
J.  Voules  and  R.  Churchill  understood  the  said  words :  By  means  of 
the  committing  of  which  said  several  grievances  by  the  defendant  as 
aforesaid,  the  plaintiff  had  been  and  was  greatly  injured  in  his  good 
name,  &c.,  and  also  by  means  of  the  premises  the  plaintiff  had  sus- 
tained and  incurred,  and  become  liable  to  pay,  divers  costs  ai^d  ex- 
penses, amounting,  to  wit,  to  the  sum  of  502.,  in  and  about  the  proving 
to  the  satisfaction  of  the  directors  of  the  said  London  Necropolis  and 
National  Mausoleum  Company,  who  had  called  upon  the  plaintiff,  aa 
Bach  auditor  as  aforesaid,  for  his  answer  to  the  said  charge  of  obtain- 
ing money  under  false  pretences,  so  alleged  against  him  by  the  defend- 
ant as  aforesaid,  that  he  the  plaintiff  was  not  guilty  thereof;  and  also 
by  means  of  the  premises  the  plaintiff  had  been  and  was  otherwise 
greatly  injured,  &c. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin- 
ster after  the  last  term.  It  appeared  that  the  plaintiff  had  been  the 
secretary  of  the  Brewers'  Insurance  Company,  and  also  auditor  to  The 
London  Necropolis  Company ;  that,  certain  charges  having  been  made 
against  him  to  the  directors  of  the  Brewers'  Insurance  Company,  the 
plaintiff  was,  by  a  resolution  of  *the  9th  of  February,  1852,  re-  r^ioqiv 
quested  to  attend  the  board  of  directors  on  the  12th,  to  explain  ^ 
the  transactions ;  and  that,  on  the  latter  day,  the  plaintiff  not  appear- 
iBg,  the  following  minute  was  entered  in  the  company *s  book : — 

*^At  a  special  meeting  of  the  directors  of  The  Brewers',  Distillers*, 
Licensed  Victuallers',  and  General  Fire  and  Life  Assurance,  and  Loan 
and  Endowment  Company,  held  at  their  offices.  No.  18,  New  Bridge 
Street,  Blackfriars,  on  the  12th  of  February,  1852, — Present,  &c.,  kc.^ 

<^  Copies  of  the  two  letters  convening  the  meeting  were  read. 

'^Copies  of  the  resolutions  of  the  9ch  instant  having  been  forwarded 
to  the  secretary,  who  did  not  attend  the  meeting,  the  directors  pro- 
ceeded to  consider  the  charges  alleged  against  Mr.  Harris. 

<«  The  first  was,  that  of  having  applied  to  Messrs.  Burnett  k  Lang, 
for  il.  on  the  6th  of  January  last,  «for  office  purposes.'  Mr.  Clarke 
(the  chairman)  stated  that  he  had  been  at  the  office  the  whole  of  that 
day,  that  the  petty-cash  box  was  at  the  time  under  Mr.  Harris's  con- 
trol, and  that,  if  money  had  been  required,  it  might  have  been  had  of 
him  (Mr.  Clarke).  Messrs.  Burnett  k  Lang's  check  was  proved  to  have 
been  used  to  pay  a  private  bill.  The  charge,  therefore,  against  Mr. 
Harris  is,  that  of  misapplying  the  money  of  the  company  in  this  in- 
atance. 

<(  The  next  charge  was,  that  of  telling  a  falsehood  on  the  morning  of 
the  ordinary  general  meeting.     Mr.  Clarke  (the  manager)  having  re* 

VOL.  xiu-— 28  T 


887  HABRIS  v.  THOMPSON.    H.  T.  1858. 

quired  of  Mr.  Harris  a  sight  of  the  balance-sheet  and  auditors'  report, 
he  replied  that  the  auditors  had  been  occupied  ivith  the  accounts  very 
late  on  the  preceding  evening,  that  they  had  taken  the  balance-sheet 
and  report  away  with  them,  and  that  he  expected  them  to  arrive  with 
^nno-i  the  papers  very  ^shortly.  Mr.  Lang  stated  that  the  ezamina- 
-'  tion  of  the  books  was  concluded  on  the  evening  preceding  the 
meeting ;  that  the  auditors  after  having  erased  a  portion  of  their  re> 
port,  the  same  was  read  to  Mr.  Harris  in  the  presence  of  Mr.  Adron 
and  his  clerk  ;  the  auditors  then  attached  their  signatures  to  the  report, 
and  placed  the  papers  in  the  hands  of  Mr.  Harris  bef<nre  they  left. 

« It  was  also  proved  that  Mr.  Harris,  instead  of  paying  Mr.  Nelsoa 
the  salary  due  to  him,  did  not  do  so ;  that,  in  two  instances,  he  gave 
his  I  0  n  for  12.  1«.  each :  and  it  now  appears  that  there  is  a  balaace 
due  to  Mr.  Nelson,  of  SL  6«.  lid.  Mr.  Clarke  also  mentioned  that  % 
similar  instance  had  occurred  in  reference  to  Mr.  Symonds's  bill  it 
August  last,  when  Mr.  Harris  gave  him  5/.  in  money,  and  an  I  O  U  for 
the  difference,  viz.  ISs.  6d.  The  charge  in  the  petty-cash  book  is,  for 
the  whole  amount. 

«« The  last  charge  was  that  of  interlining  the  minute-book  at  page  198 
(for  1851),  where  the  words  «five  years'  are  introduced,  and  a  note  ap- 
pears at  the  end  of  the  minutes,  to  the  effect  that  the  words  « for  fire 
years,'  between  the  sixth  and  seventh  lines  on  page  198,  having  been 
first  inserted  as  part  of  the  order  and  resolution.  Mr.  Gurney  observed 
that  he  most  distinctly  remembered,  the  circumstances  connected  with 
the  resolution,  and  declared,  that,  if  he  had  heard  the  minutes  read,  it 
(the  passage)  could  not  have  escaped  him.  Other  members  of  the  board 
concurred  with  him,  and  believed  that  that  part  of  the  minutes  had  been 
entirely  suppressed." 

This  resolution  was  read  and  confirmed  at  a  meeting  of  the  14th  of 
February,  by  another  resolution  in  the  following  terms : — 

<«  At  a  meeting  of  the  directors  of  the  Brewers',  Distillers',  Licensed 
Victuallers',  and  General  Life  and  Fire  Assurance,  and  Loan  and  En- 
dowment Company,  held  on  the  14th  of  February,  1852, 
*^<IQ1  *'*  ^^  ^*®  resolved  unanimously,  that  the  secretary  of  this 
^  company,  Mr.  S.  P.  Harris,  has  been  guilty  of  gross  misconduct: 
that  the  secretary  of  this  company  be,  and  he  is  hereby  removed  and 
dismissed  from  the  office  of  secretary." 

At  a  meeting  of  The  London  Necropolis  and  National  Mausoleum 
Company,  of  which  company  the  defendant  was  also  a  director,  held  on 
the  23d  of  February,  the  defendant  communicated  to  his  co-directors 
the  fact  of  the  plaintiff's  having  been  dismissed  by  the  other  company. 
7he  minute-book  of  that  date  stated  the  transaction  thus  : — 
«« London  Necropolis  and  National  Mausoleum  Company. 

<«  At  a  meeting  df  the  directors,  February  28d,  1862,  Mr.  Thompson 
proposed  that  Mr.  S.  P.  Harris  having  been  dismissed  from  the  offioe 
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of  seeretarj  to  The  Brewers',  Distillers',  &c.,  Insaranee  Company,  for 
gross  misconduct,  he  is  no  longer  fit  to  be  an  auditor  of  this  company; 
when  the  chairman  explained  that  it  was  impossible  to  pass  such  a  reso- 
htion,  without  calling  upon  the  party  implicated  for  his  explanatittt 
and  defence :  the  resolution  not  being  seconded,  and  it  being  stated 
that  the  charges  were,  obtaining  money  under  false  pretences  from  the 
solicitors,  and  giving  an  I  0  U  for  a  petty-cash  debt,-^upon  which 
statement,  the  board  resolved,  that,  Mr.  Thompson  having  reported  to 
the  board  that  one  of  the  auditors  of  this  company  had  been  dismissed 
from  his  office  of  secretary  of  an  insurance  company  for  gross  miseoft- 
dact,  it  was  moved  that  an  inquiry  be  instituted  into  the  whole  matter.** 

"  Richard  Chukchill,  Secretary." 

A  copy  of  this  resolution  having  been  forwarded  to  Harris,  he,  on 
the  8th  of  March,  attended  with  his  attorney  before  the  board,  having 
in  the  mean  time  written  to  Thompson,  threatening  an  action.     At  thia 
xneetiog,  ^Thompson  being  called  upon,  declined  to  make  any  r-^oAn 
charge  against  Harris  in  the  presence  of  his  attorney.     The  fol-  ^ 
lowing  is  the  minute  of  what  took  place  upon  that  occasion  : — 
^t  London  Necropolis  and  National  Mausoleum  Company. 
«« Board  Meeting,  March  8,  1852. 

<<This  being  a  special  meeting  convened  for  the  purpose  of  enter 
ing  into  an  inquiry  as  to  the  charges  brought  by  Mr.  Thompson  against 
Mr.  S.  P.  Harris,  one  of  the  auditors  of  the  company,  at  a  meeting 
held  on  the  23d  ultimo,  and  the  parties  concerned  having  had  due 
Dotice  of  the  appointment,  and  being  requhred  to  attend,  a  preliminary' 
discussion  arose  as  to  the  attendance  of  solicitors  for  the  parties,  of 
which  due  notice  had  been  given.  The  chairman  explained  that  the 
charges  could  not  be  further  gone  into  in  the  absence  of  the  accused, 
and  he  thought  that  it  would  be  more  regular  that  the  solicitors  of  each 
party  should  attend,  as  the  board  merely  sat  to  receive,  and  not  to 
produce,  the  evidence.  Captain  Grardiner  concurring  at  length  in  this 
view,  Mr.  Harris  and  his  solicitor,  Mr.  Wilkinson,  were  called  in,  as 
was  also  Mr.  Lang,  who  was  understood  to  be  in  attendance,  and  who 
was  stated  by  Mr.  Thompson  to  be  the  solicitor  to  the  Brewers',  Dis* 
tillers',  &c.,  Insurance  Company,  and  to  be  in  possession  of  the 
reqnisite  evidence  to  support  his  charges. 

«'The  chairman  then  called  upon  the  accuser  to  support  his  charges; 
when  he  referred  to  Mr.  Lang,  who  stated  that  he  declined  to  produce 
any  evidence  in  the  presence  of  Mr.  Harris  and  his  solicitor.  The 
chairman  then  asked  him  whether  he  was  prepared  to  lay  the  decision 
of  The  Brewers'  Company,  and  the  evidence  upon  which  they  came  to 
thb  decision,  before  the  board,  in  the  presence  of  Mr.  Harris,  without 
his  solicitor;  when  he  declined  to  do  either.  Mr.  Lang  was  then 
pressed  to  *lay  his  case  before  the  board,  in  the  presence  of  the  r^o4'% 
sccased,  without  his  solicitor,  which  he  again  declined  to  do,  as  *- 
the  party  charged  was  present. 


841  HARRIS  V.  THOMPSON.    H.  T.  1853. 

<«The  chairman  then  called  upon  Mr.  Thompson  to  support  his 
charges,  when  he  said  he  could  only  refer  to  Mr.  Lang,  who  was  not 
however  his  solicitor,  hut  the  solicitor  to  The  Brewers'  Company,  and 
had  the  requisite  documents  in  his  possession ;  and  that  he  appeared 
merely  as  director,  and  not  as  prosecutor*  Mr.  Lang  stated  that  Mr. 
Harris  was  not  present  when  the  charges  were  brought  against  him  at 
The  Brewers'  Company's  board,  nor  when  they  came  to  their  decision ; 
and  that,  as  legal  proceedings  were  pending,(a)  he  declined  to  put  Mr. 
Harris  or  his  solicitor  in  possession  of  his  case,  or  to  produce  any  doco- 
ments,  or  give  any  evidence  whatever, — ^when  it  was  resolved  that  the 
hoard,  under  the  circumstances,  feeling  that  they  had  no  evidence  be- 
fore them,  could  not  proceed  further  in  the  case. 

"R.  Churchill,  Secretary." 

On  the  part  of  the  defendant,  it  was  submitted  that  the  alleged 
slanderous  matter,  being  uttered  upon  an  occasion  which  made  it  the 
interest  as  well  as  the  duty  of  the  defendant  to  utter  it,  and  to  persons 
having  an  interest  in  knowing  the  facts,  was  a  privileged  communica- 
tion, and  not  actionable  without  proof  of  malice. 

For  the  plaintiff,  it  was  insisted  that  the  slander  went  far  beyond 
what  the  occasion  justified,  and  amounted  to  an  assertion,  not  merely 
that  the  plaintiff  had  been  dismissed  by  The  Brewers'  Company  for 
alleged  misconduct,  but  to  a  substantive  assertion  that  he  had  been 
guilty  of  gross  misconduct ;  and  that  the  defendant's  refusal  to  sub- 
stantiate the  charges  against  the  plaintiff,  when  called  upon  to  do  so, 
'  was  evidence  of  malice,  to  rebut  the  privilege,  if  any  existed. 
^Q^n-i       *The  Lord  Chief  Justice  thought  that  the  communication  was 

"f  under  the  circumstances  privileged,  and  he  doubted  whether 
there  was  any  evidence  of  malice :  but,  in  order  to  prevent  the  neces- 
sity of  going  down  again,  he  left  the  question  of  damages  to  the  jury, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  if 
the  court  should  be  of  opinion  that  the  communication  was  privileged, 
or  that  there  was  no  evidence  of  malice  which  ought  to  have  been  sub- 
mitted to  the  jury. 

The  jury  having  found  for  the  plaintiff,  damages  1502., 

ByleSy  Serjt.,  on  a  former  day  in  this  term,  accordingly  obtained  a 
rule  nisi. — He  relied  on  Somerville  v.  Hawkins,  10  C.  B.  58^  (£.  CL. 
B.  vol.  70),  and  Taylor  v.  Hawkins,  16  Q.  B.  808  (E.  C.  L.  R.  vol.  71). 

WilkifUy  Serjt.,  and  J,  Brown^  now  showed  cause. — There  is  nothing 
in  the  case  of  Somerville  v.  Hawkins  inconsistent  with  the  plaintiff's 
right  to  retain  the  verdict  in  this  case.  Maule,  J.,  there  says:  '*In 
this  case,  supposing  the  defendant  himself  to  believe  the  charge, — a 
supposition  always  to  be  made  when  the  question  is  whether  a  couimu- 
nication  be  privileged  or  not, — ^it  was  the  duty  of  the  defendant,  and 
also  his  interest,  to  prevent  his  servants  from  associating  with  a  person 

(o)  AUading  to  an  action  which  had  been  oommenoed  by  Harrif  agaiost  Uio  Browen'  CompA^r* 
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of  snch  a  character  as  the  words  imputed  to  the  plaintiff;  as  such 
association  might  reasonably  be  apprehended  to  be  likely  to  be  followed 
by  injorious  consequences,  both  to  the  servants  and  to  the  defendant 
himself."  Here,  it  was  impossible  the  defendant  could  believe  the 
charges  to  be  true.  There  was  ample  evidence  to  go  to  the  jury,  that 
be  was  actuated  by  malicious  motives.  Putting  a  plea  of  justification 
on  the  record,  and  abstaining  from  offering  evidence  in  support  of  it, 
has  been  held  a  ground  upon  which  a  jury  may  infer  malice :  Warwick 
V.  Foalkes,  12  M.  &  W.  507  ;t  Simpson  v.  Robinson,  12  Q.  B.  511 
(E.  C.  L.  R.  vol.  64).  *Lord  Abinger,  in  the  former  of  these  r^nio 
cases,  says :  <<  The  putting  this  plea  on  the  record,  is,  under  the  ^ 
circumstances,  evidence  of  malice,  and  a  great  aggravation  of  the  de* 
fendant's  conduct,  as  showing  an  animus  of  persevering  in  the  charge 
to  the  very  last."  [Maule,  J. — Undoubtedly  there  may  be  circum- 
stances  under  which  the  putting  on  the  record  a  plea  of  justification^ 
may  afford  evidence  of  malice.  Talfourd,  J. — I  do  not  perceive  that 
the  defendant  here  did  anything  more  than  assert  that  which  was  an 
undoubted  fact.]  The  words  show  that  the  defendant  intended  to  im- 
pute to  the  plaintiff  that  he  had  been  guilty  of  the  misconduct  with 
irhich  he  was  charged.  In  Roberts  v.  Camden,  9  East,  93,  it  was  held 
that  the  rule  of  construction  as  to  slanderous  words,  is,  to  construe 
them  in  their  plain  and  popular  sense, — such  in  which  an  ordinary 
hearer  would  have  understood  them  at  the  time  they  were  spoken ;  and 
therefore  the  defendant's  saying  of  the  plaintiff,  that  ««he  was  under  a 
charge  of  a  proeectUion  far  perjury^**  was  actionable ;  for  that,  after 
verdict  (by  which  the  jury,  who  are  to  judge  of  the  intent  of  the  speaker, 
nmst  be  taken  to  have  negatived  that  he  meant  to  speak  of  a  prosecu- 
tion for  a  perjury  which  the  plaintiff  had  not  committed),  the  words, 
not  having  been  justified,  must  be  taken  to  be  falee ;  and,  being  un- 
qualified by  any  context,  and  unexplained  by  any  occasion  to  warrant 
them,  the  law  would  infer  malice  from  the  falsehood  of  the  accusation, 
which,  in  the  common  acceptation  of  the  words,  imputed  perjury  to 
the  plaintiff.  [Maule,  J. — There,  the  statement  was  false.  Here,  you 
cannot  say  that  it  was  false,  that,  in  a  certain  sense.  The  Brewers' 
Company  had  dismissed  the  plaintiff  for  misconduct.]  In  Btogg  v. 
Start,  10  Q.  B.  905  (E.  C.  L.  R.  vol.  59),  it  was  held  that  express 
malice  may  be  proved  by  evidence  that  the  imputation  is  in  part  false, 
even  where  the  communication  is  of  such  a  nature  as  to  raise  a  prim& 
facie  presumption  of  absence  of  malice.  ^Persisting  in  the  charge  r^oAA 
improperly  and  unfairly,  was  evidence  of  malice.  In  Williams  ^ 
V.  Gardiner,  1  M.  &  W.  245,t  in  libel,  one  of  the  counts  set  forth  the 
following  passage  of  a  letter  from  the  defendant  to  one  Pierce, — «« I 
have  reason  to  suppose  that  manjflowen  of  which  I  have  been  robbed 
are  growing  upon  your  premises,"  innuendo,  that  the  plaintiff  had  been 
guilty  of  larceny,  and  had  stolen  from  the  defendant  certain  plants^ 
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rootf^  tiniftotoer$  of  the  defendaDt,  and  had  unlawfally  disposed  of  them 
to  Pierce,  and  unlawfully  placed  them  in  Pierce's  garden.  The  previons 
part  of  the  letter  stated  that  the  plaintiff,  whom  Pierce  had  taken  into 
his  employ  as  a  gardener,  had  been  in  the  defendant's  service  in  the 
same  capacity,  and  had  been  discharged  for  dishonesty.  It  was  held, 
eiuerror,  that  the  innuendo  was  not  too  large,  and  that  the  count  was 
good.  Lord  Denman,  delivering  the  judgment  of  the  Exchequer 
Chamber,  said :  «« We  are  of  opinion  that  this  judgment  must  be  affirmed, 
not,  however,  on  the  ground  that  the  word  flotoers^  standing  alone,  can 
have  a  new  meaning  given  to  it  by  the  innuendo,  else  the  case  would 
very  much  resemble  that  of  *■  the  barn  full  of  corn  ;'(a)  but  on  the  ground 
that  the  innuendo  is  referable  to  the  whole  passage  which  it  follows, 
and  not  to  the  y^or^flowern  only.  But  that  whole  passage  clearly  and 
naturally  bears  the  meaning  ascribed  to  it  by  the  innuendo :  its  evident 
meaning  is,  that  flowers  capable  of  being  planted,  i.  e.  plants,  roots, 
and  flowers,  had  been  stolen  by  the  plaintiff  from  the  defendant,  and 
planted  in  Pierce's  garden.  In  deciding  the  case  on  this  ground,  we 
are  not  only  not  introducing  any  innovation,  but  abiding  strictly  by 
the  rule  laid  down  in  former  cases."  An  innuendo  cannot  be  too  large 
which  only  attributes  to  the  slanderous  words  their  ordinary  and  natural 
meaning. 

^o^r-i  *Byle9y  Serjt.,  and  WilleBy  in  support  of  the  rule. — ^Thc  com- 
•^  munication  in  question  was  made  by  a  man  who  had  an  interest 
in  making  it,  and  to  persons  having  an  interest  in  receiving  it; 
and  the  party  making  it  stood  in  a  position  which  rendered  it  his 
duty  as  well  as  his  interest  to  make  the  communication.  It  was, 
therefore,  clearly  a  privileged  communication ;  and,  consequently,  to 
entitle  him  to  maintain  this  action,  the  plaintiff  was  bound  to  prove 
malice.  The  proof  in  that  respect  entirely  failed.  It  appeared,  that 
certain  charges  had  been  made  against  the  plaintiff,  in  connexion  with 
The  Brewers'  Company;  that  an  opportunity  was  given  him  to  rebut 
those  charges ;  that  he  declined  to  appear ;  that  the  company  in  conse- 
quence dismissed  him  from  their  employ ;  and  that  the  defendant,  who 
was  a  director  of  another  company,  communicated  to  them  tbe  fact  of 
the  plaintiffs  having  been  so  dismissed  from  The  Brewers'  Company, 
with  a  view  to  procure  his  dismissal  from  the  service  of  the  other  com- 
pany also.  To  say  the  least  of  it,  the  defendant's  conduct  was  equally 
consistent  with  bona  fides  as  with  malice.  Somerville  v.  Hawkins,  10 
C.  B.  583  (E.  C.  L.  R.  vol.  70),  expressly  decides,  that,  where  the 
communication  is  prima  facie  privileged,  to  entitle  the  plaintiff  to  have 
the  question  of  malice  left  to  the  jury,  it  is  not  enough  that  the  facts 
proved  are  eonsistent  with  the  presence  of  malice  as  well  as  with  its 
absence ;  for,  that  malice  must  be  proved,  and  therefore  its  absence 
must  be  presumed  until  such  proof  is  given.     Speaking  of  the  principle 

(a)  Barhaoi'i  Cmm,  4  Co.  B«p.  30. 
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on  which  the  doctrine  of  privileged  communication  rests,  Mnule,  J.,  in 
that  case,  says :   <«  It  comprehends  all  cases  of  communications  made 
boD&  fijde,  in  the  performance  of  a  duty,  or  with  a  fair  and  reasonable 
purpose  of  protecting  the  interest  of  the  party  using  the  words."  And, 
in  dealing  with  the  question  of  malice,  he  says :  «« The  facts  proved  are 
conn^ent  with  the  presence  of  malice,  as  well  as  with  its  absence.   But 
this  is  not  enough  to  ^entitle  the  plaintiff  to  have  the  question  r^qifs 
of  malice  left  to  the  jury ;  for,  the  existence  of  malice  is  consist-  ^ 
ent  with  the  evidence  in  all  cases  except  those  in  which  something 
inconsistent  with  malice  is  shown  in  evidence :  so  that,  to  say,  that,  in 
ail  cases  where  the  evidence  was  consistent  with  malice,  it  ought  to  be 
left  to  the  jury,  would  be  in  effect  to  say  that  the  jury  might  find 
malice  in  any  case  in  which  it  was  not  disproved, — which  would  be  in- 
consistent with  the  admitted  rule,  that,  in  cases  of  privileged  commu- 
nication, malice  must  be  proved,  and  therefore  its  absence  must  be  pre- 
somed  until  such  proof  is  given."    And  that  has  been  expressly  adopted 
as  the  rule,  by  the  Court  of  Queen's  Bench,  in  Taylor  v.  Hawkins,  16 
Q.  B.  308  (E.  G.  L.  R.  vol.  71).     There,  a  master,  having  dismissed 
his  servant  for  dishonesty,  refused  to  give  him  a  character,  alleging  to 
those  who  asked  the  character,  that  he  had  discharged  him  for  dis- 
honesty.    The  servant's  brother  afterwards  inquired  of  the  master  why 
he  had  treated  him  so,  and  kept  him  out  of  a  situation ;  to  which  the 
master  replied, — «<  He  has  robbed  me,  and,  I  believe,  for  years  past  ;*' 
adding,  that  he  concluded  so  from  the  circumstances  under  which  he 
had  discharged  him.     Only  one  instance  of  actual  robbery  had  been 
imputed :  and  it  was  held,  that  the  answer  did  not  go  beyond  the  privi- 
lege afforded  by  the  inquiry ;  and  that,  on  the  trial  of  an  action  for 
speaking  words,  as  above  stated,  in  the  presence  of  a  third  person,  and 
in  answer  to  inquiries  by  the  brother,  no  further  proof  being  offered  by 
the  plaintiff  to  show  malice,  the  judge  ought  not  to  have  left  the  ques- 
tion of  malice  to  the  jury.     "The  rule,"  said  Lord  Campbell,  <<isy 
that,  if  the  occasion  be  such  as  repels  the  presumption  of  malice,  the 
communication  is  privileged,  and  the  plaintiff  must  then,  if  he  can,  give 
evidence  of  malice :  if  he  gives  no  such  evidence,  it  is  the  office  of  the 
judge  to  say  that  there  is  no  question  for  the  jury,  and  to  direct  a  non- 
suit, or  a  verdict  for  the  ^defendant."     And  Coleridge,  J.,  says :  r^nAj 
*<  The  dismissal  was  an  occasion  which  justified  stating  the  cause,  *- 
^i  rebutted  the  presumption  of  malice :  and  the  learned  judge  ought 
to  have  told  the  jury,  that,  if  nothing  more  appeared,  it  eras  rebutted. 
The  plaintiff  then  had  to  show  other  facts  which,  as  Maule,  J.,  said  in 
Somerville  v.  Hawkins,  were  more  consistent  with  the  existence  of 
malice  than  with  its  non-existence.     Was  the  calling  in  a  third  person 
SQch  a  fact  in  the  present  case  ?    On  the  contrary,  it  was  one  of  the 
very  things  which  a  just  and  prudent  man  would  have  been  most  desi- 
rous of  doing."    [Jbrvis,  C.  J. — It  is  difficult  to  say,  in  the  present 


847  HARKI8  v.  THOMPSON.    H.  T.  1858. 


ease,  that  the  jury  were  not  warranted  in  saying  that  the  defendant 
meant  to  impate  false  pretences :  not  that  I  think  that  material ;  for, 
it  is  eqaally  a  privileged  communication.]     The  onus  was  on  the  plain- 
tiff.    [Maule,  J. — ^The  defendant  used  the  words  in  question  for  the 
express  purpose  of  procuring  the  plaintiff  to  be  dismissed  from  the  ser- 
vice of  The  London  Necropolis  Company.     The  defendant,  it  appears, 
was  a  person  who  had  taken  a  part  in  the  dismissal  of  the  plaintiff 
from  The  Brewers'  Company's  employ,  and  might  be  presumed  to  have 
full  knowledge  of  the  trath  or  falsehood  of  the  charges  on  which  that 
company  acted.     Suppose  he  had  said: — <«I  was  so  convinced  of  the 
truth  of  the  charges  made  against  Harris,  that  I  concurred  in  discharg- 
ing him," — would  not  that  be  evidence  of  his  assertion  that  the  charges 
were  true  ?     And  there  are  circumstances  in  addition,  from  which  the 
jury  might,  I  think,  be  well  justified  in  thinking  that  the  defendant  in- 
tended the  persons  he  addressed  to  understand  that  the  man  was  guilty 
of  the  misconduct  imputed  to  him.     But  still  we  think  it  a  privileged 
communication.]     That  being  so,  it  was  incumbent  on  the  plaintiff  to 
prove  malice ;  and  of  that  there  was  not  any  evidence  whatever. 
*^4R1       ^Jsi^viSy  C.  J. — The  discussion  we  have  heard  upon  this  rule 
-*  satisfies  me  that  I  was  wrong  in  leaving  the  case  to  the  jury ; 
for  that  there  was  no  evidence  to  show  any  express  malice  on  the  part 
of  the  defendant.     I  did  not  at  the  time  give  any  opinion,  but  took  the 
course  I  did  for  the  purpose  of  preventing  the  necessity  of  sending  the 
case  down  again.     The  facts  were  shortly  these : — The  plaintiff  was 
the  secretary  of  an  association  called  the  Brewers'  Company.    He  had, 
it  appears,  received  a  vote  of  thanks  from  the  managing  body,  for  his 
services  in  that  capacity,  in  January,  1851,  and  again  in  January, 
1852.     Shortly  afterwards,  viz.  on  the  4th  of  February,  1852,  certain 
charges  were  made  against  the  plaintiff;  and,  on  the  9th,  those  charges 
were  the  subject  of  discussion  before  the  board,  the  defendant  being 
present  as  a  member  of  it,  when  the  plaintiff  was  informed  that  he  was 
suspended  from  his  office,  and  desired  to  withdraw.     He  afterwards 
received  notice  to  attend  before  the  board  on  the  12th ;  but,  as  he  did 
not  do  so,  the  committee,  treating  his  non-attendance  as  a  sort  of 
judgment  by  default,  formally  dismissed  him.    The  defendant,  knowing 
the  nature  of  the  charges  preferred  against  the  plaintiff,  and  being 
likewise  a  director  of  another  company,  called  The  London  Necropolis 
Company,  of  which  the  plaintiff  was  auditor,  on  the  28d  of  February, 
at  a  meeting  of  the  directors  of  that  company,  moved  a  resolution  to 
the  effect  that  Harris,  having  been  discharged  by  the  Brewers'  Com- 
pany, for  gross  misconduct,  was  unfit  to  continue  in  their  service  u 
auditor:   and,  in  answer  to  inquiries,  the  defendant  stated  that  the 
oharges  against  the  plaintiff  were,  the  obtaining  of  money  from  the 
aolicitors  of  the  company  by  false  pretences,  and  taking  up  a  bill  of  his 
own  with  it.     Whether  the  defendant  thereby  meant  to  assert  that  the 
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charges  were  well  founded,  or  merely  that  they  were  the  charges  upoti 
which  The  Brewers'  Company  proceeded,  I  do  not  stop  to  *in-  r^^AQ 
quire ;  for,  CYcn  if  he  did  mean  to  assert  that  the  charges  were  '- 
well  founded,  still  the  communication  would  in  my  opinion  be  privilegecl. 
If  the  defendant  had  said  of  the  plaintiff,  (<  He  haa  been  dismissed  by 
The  Brewers'  Company  for  misconduct ;  and  I  believe  him  to  have  been 
guilty,"  that  would  have  been  privileged.  It  is  not  pretended  that  the 
plaintiff  had  established  his  innocence  of  the  charges.  If  so,  was  there 
evidence  of  express  malice,  so  as  to  rebut  the  defendant's  justification 
for  speaking  the  words  ?  The  only  ground  relied  on  as  showing  express 
malice,  was,  that,  on  the  8th  of  March,  1852,  when  the  plaintiff  and  hie 
solicitor  attended  before  the  board  of  directors  of  The  London  Necro- 
polis Company,  the  defendant  declined  to  enter  upon  the  matter.  His 
reason  for  declining  at  that  time  to  go  into  the  details  was  a  very 
aafficient  one,  viz.  that  he  had  received  a  letter  from  the  plaintiff 
threatening  him  with  an  action.  He  might  fairly  say  that  it  was 
enough  for  him,  as  a  director,  to  make  a  general  charge,  and  that  i> 
vas  no  part  of  his  duty  to  furnish  evidence.  That  clearly  is  no  evidence 
of  malice ;  it  must  be  something  that  is  consistent  only  with  a  desire 
to  injore  the  plaintiff,  to  justify  a  judge  in  leaving  the  question  of 
malice  to  a  jury, — as  is  laid  down  by  my  Brother  Maule  in  the  case 
of  Somerville  v.  Hawkins.  For  these  reasons,  I  am  of  opinion,  that  the 
rule  to  enter  a  verdict  for  the  defendant  should  be  made  absolute. 

Maule,  J.— *I  am  of  the  same  opinion.  -  This  was  clearly  a  ease 
of  privileged  communication.  The  defendant  was  a  director  of  Th^ 
Brewers'  Company,  who  had  thought  fit  to  dismiss  the  plaintiff  on  the 
ground  of  certain  imputed  misconduct,,  which  the  plaintiff,  having  the 
opportunity  offered  to  him,  declined  to  justify  or  explain.  The  defendant 
being  also  a  director  of  the  London  Necropolis  Company,  whose  auditor 
the  plaintiff  *was,  proposed  that  the  plaintiff  should  be  dismissed 
aldo  from  the  service  of  that  company.  Being  asked  what  the 
charges  against  the  plaintiff  were,  he  answered,  that  the  plaintiff  had 
been,  dismissed  by  The  Brewers'  Company  for  obtaining  money  from 
the  company's  solicitors  by  false  pretences,  and  taking  up  a  bill  of  hie 
own  with  it.  That  the  defendant  might  properly,  in  his  capacity  o^ 
director  of  The  London  Neoropolis  Company,  make  the  communication 
he  did  to  the  directors  of  that  company,  for  the  purpose  of  protecting 
their  interest  and  his  own,-^assuming  the  absence  of  malice, — there 
can  be  lU)  doubt.  It  was  clearly  his  duty  as  well  as  his  interest /to 
make  the  communication.  He  might  reasonably  presume  that  it  woul4 
be  to  the  advantage  of  the  company  to  have  the  fact  communicated  to 
them.  Even  though  it  did  impute  to  the  pliuntiff  the  actual  commis- 
sion of  the  offence  imputed  to  him,  or  amount  to  an  assertion  on  th^ 
defendant's  part  that  he  believed  the  charges  to  be  true, — ^which  b^ 
might  reasonably  do,  after  the  plaintiff  had  declin^  to  «vail  himself 
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of  the  opportunity  afforded  himi  to  repel  them, — still  the  commuDication 
would  be  privileged.     Then,  assuming  it  to  be  a  privileged  commanics- 
tion,  it  is  conceded  that  the  plaintiff  cannot  recover  unless  he  shows 
malice.     There  must  be  proof  that  the  defendant  was  not  actuated  bj 
a  justifiable  motive,  but  by  some  evil  intention  towards  the  plaintiff, 
and  not  with  the  bonfi  fide  intention  to  protect  his  own  and  the  com- 
pany's interests.     The  question  is,  whether  the  defendant  has  done 
anything  to  deprive  him  of  the  protection  which  the  law  affords  to 
communicaitions  bonfi  fide  made  in  cases  where  the  duty  or  the  interest 
of  the  party  calls  upon  him  to  make  it.     I  do  not  think  he  has.    He 
appears  only  to  have  told  his  co>directors  what  actually  took  place 
between  the  plaintiff  and  The  Brewers'  Company :  and  there  seems  to 
have  been  good  ground  for  believing  that  the  thing  was  true,  from  the 
^oeii  ^circumstance  of  the  plaintiff's  having  retired  from  the  investi- 
^  gation.     That  which  the  plaintiff's  counsel  have  relied  on  as 
showing  inalice,  is,  that,  when  called  upon  to  support  the  charge  in  the 
presence  of  the  plaintiff  and  his  solicitor,  he  declined  to  do  so.    One 
can  conceive  many  grounds  upon  which  the  defendant  might  properly 
do  that.     He  might  fairly  say  to  his  co>directors, — <«  I  told  you  Harris 
was  dismissed  for  misconduct,  by  the  Brewers'  Company ;  and  I  believe 
that  dismissal  to  have  been  just,  because  it  took  place  after  an  investi- 
gation by  the  committee  of  the  charges  made  against  him.     I  am  not 
called  upon  to  prove  my  grounds  of  belief  beyond  that.     I  have  a  right 
and  a  duty  to  put  you  in  possession  of  what  I  know :  but  I  am  not 
prepared,  nor  am  I  bound,  to  produce  strict  proof  of  the  truth  of  the 
charges  upon  which  The  Brewers*  Company  acted."     I  think  that  is  a 
reason  for  which  the  defendant  might  very  properly  do  that  which  is 
Qow  imputed  to  him  as  a  ground  of  malice.     It  is  enough  to  say,  that 
what  he  did  may  have  arisen  from  circumstances  inconsistent  with 
malice.     It  appears  that  the  principle  which  this  court  laid  down  upon 
that  subject  in  Somerville  v.  Hawkins,  and  which  I  think  a  very  impor- 
tant one,  has  9ince  been  adopted  by  the  Court  of  Queen's  Bench,  in 
Taylor  v.  Hawkins,  16  Q.  B.  808  (E.  C.  L.  R.  vol.  71).    Upon  the 
whole,  therefore,  I  think  this  was  a  privileged  communication,  and  that 
there  was  no  evidence  of  malice  to  be  left  to  the  jury,  to  deprive  the 
defendant  of  the  protection  which  the  law  gives  to  communications  of 
that  description. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  to 
say  whether  there  was  any  evidence  to  go  to  the  jury,  that  the  words 
were  spoken  in  the  sense  imputed  by  the  innuendo,  because  the  commu- 
nication was  privileged,  and  there  was  no  evidence  from  which  malice 
^oran  could  be  inferred.  Few  rules  of  law  are  of  greater  practical 
-'  importance  than  that  which  requires  proof  of  express  malice, 
where  the  words  are  spoken  under  circumstances  which  make  the  com* 
munication  privileged.    That  rule  would  be  very  inconveniently  nar- 
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rowed  if  the  objection  in  this  case  were  allowed  to  prevail.  We  were 
pressed  with  an  argument  founded  on  the  case  of  Blogg  v.  Start,  10  Q. 
B.  905  (E.  C.  L.  R.  vol.  59),  that  malice  may  be  inferred  where  the 
matter  stated  is  false  in  fact.  But  the  mere  circumstance  of  the  state- 
ment being  false  will  not  suflSce  to  show  malice,  unless  there  is  some 
evidence  to  show  that  the  defendant  knew  it  to  be  false :  Fountain  v. 
Boodle,  8  Q.  B.  5  (E.  C.  L.  B.  vol.  48).  ^ 

Talfourd,  J. — I  am  entirely  of  the  same  opinion.  There  was  no 
evidence  here  that  the  charges  made  against  the  plaintiff  were  false, 
and  not  a  scintilla  of  evidence  to  show  that  the  defendant  knew  them 
to  be  false.  The  whole  evidence  showed  that  be  acted  with  the  most 
perfect  bona  fides.  Rule  absolute. 
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SaJUe,  thai  an  agent  who  mIU  goodi  for  a  foreign  principal,  ii  reaponaible  for  a  breaob  of  con- 
tract by  hii  prinoipal  in  not  deliTering  them. 

Ihe  neamre  of  damagea  in  the  eaae  of  a  breach  of  n  contract  to  deliTcr  gooda  at  n  apecifled 
ttmib  ia,  the  difference  between  the  contract  price  and  the  market  price  at  the  time  of  the 
keaeh  of  contract*  or  the  price  for  which  the  Tondee  had  aold :  but  the  Utter  cannot  reooTer, 
M  ipeeial  damage,  the  lose  of  anticipated  proflta  to  be  made  by  hit  Tcndeea. 

Assumpsit  for  breach  of  a  contract  for  the  sale  of  linseed  cake. 

The  declaration  stated,  that,  theretofore,  to  wit,  on  the  5th  of  Jann^ 
try,  1852,  the  plaintiff,  at  the  request  of  the  defendant,  bargained  with 
the  defendant  to  buy  of  him  the  defendant,  and  the  defendant  then  sold 
to  the  plaintiff,  a  large  quantity  of  linseed  cakes,  to  wit,  from  80  to 
120  tons  of  best  oblong  fresh-made  Flensburg  linseed  cakes,  at  QL  10«. 
per  ton,  cost  and  freight,  to  wit,  from  Flensburg  aforesaid  to  a  safe 
port  on  the  East  coast  of  Great  Britain,  or  6{.  18f .  per  ton  to  a  safe  port 
in  the  Channel :  orders  to  be  given  on  signing  bills  of  lading :  but  that, 
if  the  ship  should  be  ordered  to  the  said  Channel,  and  the  freight 
shoald  be  less  than  8f .  additional  to  the  freight  to  the  East  coast  of 
Great  Britain,  the  plaintiff  should  have  the  benefit  of  such  difference : 
the  Slid  cakes  to  be  shipped,  to  wit,  at  Flensburg  aforesaid,  the  firtt 
^n  water  after  the  end  qf  the  eaid  month  of  January  in  the  year  afore- 
Bud;  and  payment  to  be  made  by  London  bankers'  acceptances,  at 
three  months'  date  of  and  on  handing  invoices  and  bills  of  lading  in 
London  aforesaid,  or  cash  less  1^  per  cent,  in  exchange  for  invoices 
tnd  bills  of  lading  in  London  aforesaid :  That  thereupon,  to  wit,  on  the 
day  and  year  first  aforesaid,  in  consideration  of  the  premises,  and  that 
the  plaintiff,  at  the  like  request  of  the  defendant,  then  promised  the 
defendant  to  accept  and  receive  the  said  linseed  cakes,  and  pay  for  the 
tame  in  manner  aforesaid,  the  defendant  then  promised  the  plaintiff 
to  cause  the  said  linseed  cakes  to  be  shipped,  to  wit,  at  Flensburg 
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^gr4-i  aforesaid,  the  first  *open  water  after  the  end  of  the  said  month 
-^  of  January  in  the  year  aforesaid :  That  Flensbarg  aforesaid,  be- 
fore and  at  the  time  of  the  making  of  the  said  bargain  and  promise, 
was  and  is  a  sea-port  town  situate  in  parts  beyond  the  seas,  to  wit,  on 
the  shores  of  the  Baltic  Sea,  the  water  of  the  said  port  being  usually 
frozen  over  during  the  early  part  of  the  winter  of  each  year,  and  at 
same  time  after  the  end  of  January  becoming  open  water :  That,  after 
the  end  of  the  said  month  of  January,  1852,  and  before  the  eommence- 
Inent  of  this  suit,  to  wit,  on  the  1st  of  February  in  the  same  year, 
there  was  open  water  at  Flensburg  aforesaid,  the  same  then  being  the 
first  open  water  there  after  the  end  of  the  said  month  of  January,  1852; 
and  the  said  water  at  Flensburg  aforesaid  continued  and  was  open  from 
thence  continually  until  the  commencement  of  this  suit:  That  the 
plaintiff  always,  from  the  time  of  the  making  of  the  said  bargain,  was 
ready  to  accept  and  receive  the  said  quantity  of  linseed  cakes,  and  pay 
for  the  same  in  manner  aforesaid,  and  was  also  ready,  on  the  signing 
bills  of  lading  for  the  said  linseed  cakes,  to  give  orders  to  the  defend- 
ant, and  to  the  ship  on  which  the  same  should  be  loaded,  to  what  safe 
port  on  the  East  coast  of  Great  Britain,  or  in  the  said  Channel,  the 
said  linseed  cakes  were  to  be  carried,  and  there  delivered  f[>r  the 
plaintiff:  Breach,  that,  although,  before  and  nt  the  said  time  of  there 
being  the  first  open  water  at  Flensburg  aforesaid  after  the  end  of  the 
said  month  of  January,  1852,  and  long  before  the  commencement  of 
this  suit,  to  wit,  on  the  said  1st  of  February  in  that  year,  he  the  plain- 
tiff requested  the  defendant  to  cause  the  said  quantity  of  linseed  cakes 
to  be  shipped  according  to  the  said  bargain,  and  to  be  carried  for  the  j 
plaintiff  to  Lynn,  then  being  a  safe  port  on  the  East  coast  of  Oreat  1 
Britain  aforesaid;  yet  the  defendant,  disregarding  his  said  prombe, 
did  not  nor  would  ship  or  cause  to  be  shipped,  to  wit,  at  Flensbarg 
^Qcr-i  aforesaid,  the  *said  quantity  of  such  linseed  cakes  as  aforesaid, 
-^  or  any  part  thereof,  or  any  linseed  cakes  whatsoever,  the  first 
open  water  after  the  end  of  the  said  month  of  January  in  the  year 
aforesaid,  or  within  a  reasonable  time  thereafter  ;  but,  on  the  contrary  I 
thereof,  after  the  end  of  the  said  month  of  January  in  the  year  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit,  on  the  26th  of 
March  in  the  year  aforesaid,  being  a  long  and  unreasonable  time  after 
the  said  first  open  water  at  Flensburg  aforesaid  after  the  end  of  the 
said  month  of  January  in  the  year  aforesaid,  he,  the  defendant,  as  and 
for  a  performance  of  his  said  bargain  and  promise,  shipped  at  Flensbarg  I 
aforesaid  a  certain  quantity,  from  80  to  100  tons,  to  wit,  100  tons,  of 
the  said  linseed  cakes,  in  a  ship  or  vessel,  to  wit.  The  Catharina,  and 
the  said  ship  then  sailed  and  proceeded  to  the  said  port  on  the  said 
East  coast  of  Great  Britain,  to  wit,  to  the  said  port  of  Lynn :  That, 
after  the  making  of  the  said  promise,  and  before  the  same  was  broken 
hy  the  defendant,  to  wit^  on  the  6th  of  January,  1852,  the  said  linseed 
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c&kes  80  to  be  shipped  by  the  defendant  as  aforesaid  were  by  the  plain- 
tiff resold  to  one  John  Drake  Crofts,  at  a  profit,  to  wit,  at  82.  per  ton, 
to  be  shipped,  to  wit,  at  Flensburg  aforesaid,  the  first  open  water  after 
the  end  of  the  said  month  of  January  in  the  year  aforesaid,  and  to  be 
delivered  for  the  said  John  Drake  Crofts  at  Lynn  aforesaid,  but  which 
said  linseed  cakes,  by  reason  of  the  said  delay  in  shipping  thereof  in 
manner  aforesaid,  became  useless  to  the  said  John  Drake  Crofts,  and  he 
the  said  John  Drake  Crofts  refused  to  accept  or  to  pay  for  the  same ; 
and  thereby,  and  by  means  of  the  premises  aforesaid,  not  only  had  the 
plaintiff  lost  and  been  deprived  of  the  profits  and  advantages  he  would 
have  derived  from  the  said  bargain  for  the  linseed  cakes  by  and  between 
the  plaintiff  and  the  defendant  as  aforesaid,  and  from  the  said  sale 
thereof  to  the  said  John  Drake  Crofts,  but  also  he  the  ^plaintiff  r^ora 
had  become  liable  to  pay  to  the  said  John  Drake  Crofts  a  certain  *- 
large  sum,  to  wit,  6002.,  which  he  the  said  John  Drake  Crofts  had 
claimed  from  him  for  the  losses,  damages,  and  costs  of  the  said  John 
Drake  Crofts  in  respect  of  the  non-shipment  of  the  said  linseed  cakes  the 
first  open  water  at  Flensburg  aforesaid  after  the  said  end  of  January  in 
the  year  aforesaid,  or  within  a  reasonable  time  after  such  open  water,  &c. 
The  defendant  pleaded, — first,  non  assumpsit, — secondly,  that  the 
plaintiff  did  not  bargain  with  the  defendant,  nor  did  the  defendant  sell 
to  the  plaintiff*,  in  manner  and  form  as  the  plaintiff  had  above  alleged, 
—thirdly,  that  he  did  ship  at  Flensburg  aforesaid  the  said  quantity  of 
BQch  linseed  cakes  as  aforesaid  the  first  open  water  after  the  end  of  the 
said  month  of  January  in  the  year  aforesaid,  to  wit,  on  the  said  26th 
of  March  in  the  year  aforesaid,  according  to  the  said  bargain  and  sale, 
and  his  said  promise  in  that  behalf, — ^fourthly,  that  the  time  of  the  said 
shipment  in  the  count  mentioned  to  have  been  made,  was  a  reasonable, 
and  not,  in  manner  and  form  as  in  the  count  in  that  behalf  alleged,  a 
long  or  unreasonable  time  after  the  said  first  open  water  at  Flensburg 
aforesaid  after  the  end  of  the  said  month  of  January  in  the  year  afore- 
said,— fifthly,  that,  after  the  making  of  the  promises  of  the  plaintiff" 
and  the  defendant  in  the  count  mentioned,  and  before  any  breach 
thereof,  to  wit,  on  the  9th  of  January  in  the  year  aforesaid,  it  was 
mutually  agreed  between  the  plaintiff  and  the  defendant  that  the  said 
quantity  of  linseed  cakes  should  be  ready  for  shipment,  to  wit,  at 
Flensburg  aforesaid  at  the  first  open  water  in  Spring  in  the  year  afore- 
said, to  be  taken  off  at  some  time  before  the  end  of  April  in  the  year 
aforesaid,  the  ship  to  be  named  when  the  charter  was  fixed ;  and  that, 
eicepc  so  far  as  altered  by  such  agreement,  the  bargain  and  sale  and 
mataal  promises  of  the  plaintiff  and  the  defendant  in  the  count  men- 
tioned should  ^remain  in  full  force ;  and  the  plaintiff  and  the  de-  r^Qf-rj 
fendant  then,  in  consideration  of  the  premises,  mutually  dis-  ^ 
charged  each  other  from  the  observance  and  performance  of  the  same 
bargain,  sale,  and  promises,  so  far  as  inconsistent  with  the  said  agree- 
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inent :  Avermenty  that,  within  a  reasonable  time  after  the  making  of 
the  same  agreement,  to  wit,  on  the  day  and  year  last  aforesaid,  he  did 
fix  a  charter  of  a  certain  ship  called  The  Catherina,  for  the  shipment 
of  the  said  quantity  of  sach  linseed  cakes  as  aforesaid,  and  did  tbea 
name  the  said  ship  to  the  plaintiff;  and  that  the  said  quantity  of  lia- 
seed  cakes  was  ready  for  shipment,  to  wit,  at  Flensburg  aforesaid,  at 
the  first  open  water  in  Spring  in  the  year  aforesaid,  to  wit,  on  the  day 
and  year  last  aforesaid ;  and,  within  a  reasonable  time  afterwards,  and 
before  the  end  of  the  said  month  of  April  in  the  year  aforesaid,  to  wit, 
on  the  said  26th  of  March  in  the  year  aforesaid,  the  same  being  a 
reasonable  time  after  the  said  first  open  water  in  Spring  in  the  year 
aforesaid,  the  defendant  shipped  at  Flensburg  aforesaid  the  same  qaan- 
tity  of  such  linseed  cakes  as  aforesaid  in  the  said  ship  called  The  Catha- 
rina,  and  the  said  ship  then  sailed  and  proceeded  to  the  said  port  on  the 
said  East  coast  of  Great  Britain,  to  wit,  the  said  port  of  Lynn, — veri- 
fication. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  traversed  the 
agreement  alleged  in  the  fifth  plea« 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  Trinity  Term  last.  The  facts  which  appeared  in  evidence  were 
as  follows : — The  plaintiff  and  the  defendant  are  both  commission  mer- 
chants in  London,  the  latter  being  the  agent  and  correspondent  of 
Messrs.  Stoppel  k  Son,  of  Altona.  Early  in  January,  1852,  the  de- 
fendant authorized  Messrs.  Howes  k  Batten,  who  are  commission  agents 
in  London,  to  sell  for  his  principals  Stoppel  k  Son  a  cargo  of  linseed 
cakes.  Howes  k  Batten  accordingly  agreed  to  sell  the  linseed  cakes 
^ofro-i  to  *the  plaintiff,  upon  the  terms  mentioned  in  the  following  sold 
^  note: — 

u  London,  5th  January,  1852. 

<(  Sold  Thomas  Peterson,  Esq.,  of  London,  as  agents,  from  80  to  120 
tons  of  best  oblong  fresh-made  Flensburg  linseed  cakes,  at  6/.  lOt., 
cost  and  freight  to  a  safe  port  on  the  East  coast  of  Great  Britain,  or 
62.  13«.  to  a  safe  port  in  the  Channel.  Orders  to  be  given  on  signing 
bills  of  lading.  It  is  understood  that,  if  the  vessel  is  ordered  to  the 
Channel,  and  the  freight  is  less  than  St.  per  ton  additional  to  East 
coast,  that  the  buyer  is  to  have  the  benefit  of  such  difference.  The 
cakes  are  to  be  shipped  first  open  water  after  the  end  of  January,  and 
payment  by  London  bankers'  acceptance  at  three  months'  date  from 
date  of  and  on  handing  invoice  and  bill  of  lading,  or  cash  less  1^  per 
cent,  in  exchange  for  invoice  and  bills  of  lading  in  London. 

<«  As  agents, 

"Howes  k  Battkn.'* 

Tire  plaintiff  at  the  same  time  signed  and  delivered  to  Howos  k  Bat- 
ten a  bought  note,  in  the  same  terms,  commencing, — "  Bought  of  Howes 
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k  Batten,  of  London,  as  agents,  and  for  account  of  their  principal,  from 
80  to  120  tons,"  kc. 

Instead,  however,  of  handing  over  this  bought  note  to  the  defendant, 
with  a  view  probably  to  conceal  from  each  party  the  name  of  the  other, 
they  exchanged  with  the  defendant  the  following  bought  and  sold 
notes : — 

«( London,  January  5,  1852. 

« Bought  of  E.  0.  Ayre,  Esq.,  of  London;  for  account  of  Messrs. 
Jorgen  Stoppel  &  Son,  of  Altona,  from  80  to  120  tons  of  best  oblong 
fresh-made  Flensburg  linseed  cakes,  at  6/.  10«.,  cost  and  freight  to  a 
safe  port  on  the  East  coast  of  Great  Britain,  or  6/.  18t.,  cost  and  freight 
to  a  safe  port  in  the  Channel.  Orders  to  be  given  on  or  before  r^oMk 
Signing  bills  of  lading.  It  is  understood  that,  if  the  vessel  is  ^ 
ordered  to  the  Channel,  and  the  freight  is  less  than  8«.  per  ton  addi- 
tional to  East  coast,  that  the  buyers  are  to  have  the  benefit  of  such  dif- 
ference. The  cakes  are  to  be  shipped  first  open  water  in  the  Spring  (a) 
after  end  of  January ;  and  payment  by  London  bankers'  acceptance  at 
three  months'  date  from  date  of  and  on  handing  invoice  and  bill  of 
lading,  or  cash  less  1^  per  cent,  in  exchange  for  invoice  and  bill  of 
lading,  in  London. 

«As  agents,  and  for  account  of  our  principals, 

i(  Howes  &  Batten.'' 

«  London,  January  5th,  1852. 

<<  Sold  Howes  &  Batten,  for  account  of  their  principals,  from  80  to 
120  tons  of  best  oblong  fresh-made  Flensburg  linseed  cakes,  at  6{.  lOt., 
cost  and  freight  to  a  safe  port  on  the  East  coast  of  Great  Britain,  or  6{. 
13t.,  cost  and  freight  to  a  safe  port  in  the  Channel.  Orders  to  be 
given  on  or  before  signing  bills  of  lading.  It  is  understood  that,  if  the 
vessel  is  ordered  to  the  Channel,  and  the  freight  is  less  than  8#.  per 
ton  additional  to  East  coast,  that  the  buyers  are  to  have  the  benefit  of 
such  difference.  The  cakes  are  to  be  shipped  first  open  water  in  the 
Spring  after  end  of  January ;  and  payment  by  London  bankers'  ac- 
ceptance at  three  months'  date  from  date  of  and  on  handing  invoice 
and  bill  of  lading  in  London,  or  cash  less  1^  per  cent,  in  exchange  for 
invoice  and  bill  of  lading,  in  London. 

<^  As  agent  to  and  for  account  of  Messrs.  Jurgen  Stoppel  k  Son,  of 
Altona,  ««  Edward  0.  Ayre." 

On  the  7th  of  January,  Howes  &  Batten,  in  a  letter  addressed  to  the 
defendant,  wrote  as  follows : — <«  The  ^contract  for  the  80  to  120  r^oan 
tons  of  Flensburg  cakes  for  a  shipment  first  open  water  after  ^ 
end  of  January,  is  in  order,  we  having  got  the  alterations  made.(i) 

(a)  Th€M  wordf  were  ineerted  after  (he  boaght  and  eold-notee  bad  been  exchanged. 
(6)  AUading  lo  the  intertion  of  the  words  "  in  the  Spring,"  which  Batten  stated  took  place  va 
tie  (kh  of  January,  the  day  after  the  eontract  was  made. 
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There  is  one  essential  thing  still  omitted,  which  you  did  not  insert,  m, 
oar  commission  of  one  per  cent.  Requesting  you  to  confirm  this  in 
year  next."  To  this  the  defendant  replied  on  the  following  day :  ^^Of 
course  I  consider  you  entitled  to  1  per  cent,  upon  the  Flensburg  linseed 
dakes." 

On  th«  8d  of  February,  Stoppel  k  Son  wrote  a  letter  to  Howes  & 
Batten,  from  which  the  following  are  extracts : — 

<«Mr.  Ayre  advised  us  of  the  contract  closed  with  you  for  80  to  120 
tons  of  Flensburg  linseed  cakes  at  130«.  for  cost  and  freight  to  East 
ooast,  including  London,  or  6/.  18t.  cost  and  freight  to  Channel,  and 
for  which  we  have  since,  in  accordance  with  a  letter  received  from  Mr. 
Ayre,  of  the  27th  ultimo,  chartered  the  Gatherina,  Captain  Nibbe,  to 
go  round  from  the  Elbe  in  ballast.  She  loads  about  110  tons.  Since 
closing  the  charter,  Mr.  Ayre  advises  us  you  wish  for  a  certain  quan- 
tity matted  off;  and  now  beg  to  ask,  for  distinctness'  sake,  if  you  still 
wish  to  have  90  tons  divided ;  there  will  be  time  to  have  your  letter 
before  the  vessel  arrives  in  Flensburg :  and  at  the  same  time  hand  us 
the  port  of  destination,  and  name  the  mode  of  payment.  The  Gathe- 
rina is  chartered  to  a  safe  port  on  the  East  coast,  London  included,  and 
for  the  Channel ;  and,  as  soon  as  arrived  at  Flensburg,  we  shall  take 
care  to  get  a  prime  cargo  shipped  by  her/' 

On  the  following  day^  and  before  the  foregoing  letter  could  have 
*^B11  ^^^^^^^  ^^B  destination,  Howes  k  Batten  *wrote  and  sent  to 
-'  Stoppel  k  Son  a  letter  from  which  the  following  is  an  extract : 
— «  You  will  please  let  us  hear  from  you  by  return  of  post,  with  the 
aame  of  vessel  chartered  for  this  cargo,  as  our  friend  is  getting  impa- 
tient of  what  appears  delay  in  the  shipment,  and,  having  re-sold  the 
dargo,  is  anxious  it  should  at  once  come  forward.  As  soon  as  we  re- 
ceive the  name  of  vessel,  we  will  immediately  instruct  Mr.  Ayre  as  to 
her  destination,  and  at  same  time  inform  him  whether  the  payment  is  to 
be  cash  or  bankers'  acceptance." 

On  the  17th  of  February,  the  plaintiff  wrote  to  Howes  k  Batten,  as 
follows : — 

<<  As  my  contract  contains  a  special  clause,  that  the  cargo  Flensburg 
linseed  cakes  is  to  be  shipped  in  the  first  open  water  after  the  8l8t  of 
January,  I  cannot  take  any  notice  of  your  communication  of  this  morn- 
ing, further  than  renewing  my  notice  to  you,  that,  as  the  cargo  is  not 
even  now  in  course  of  shipment,  I  hold  you  responsible  for  all  damages." 

On  the  same  day,  Howes  k  Batten  wrote  to  Stoppel  k  Son,  as 
follows : — 

<(  Confirming  ours  of  the  13th  instant,  we  have  to-day  received  yours 
of  the  14th  instant.  Far  be  it  from  our  wish  to  have  any  misnnder^ 
standing  or  disagreement  with  you :  nor  is  it  our  intention  to  make 
any  claim  on  you  for  the  cargo  of  Flensburg  cakes,  unless  our  buyer 
makes  one  on  us,  and  we  consider  the  same  to  be  just  and  equitable ; 
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m  which  case  we  feel  sure  yoa  would  not  make  any  objection  to  the 
settlement  of  the  same.  As  jou  do  not  seem  quite  to  enter  into  the 
spirit  of  the  contract,  we  send  you  herewith  copy  of  the  same.  Our 
bojer  purchased  the  cakes  for  the  special  purpose  of  getting  an  early 
shipment ;  and,  from  the  mildness  of  the  winter,  he  was  led  to  believe 
that  there  would  be  no  difficulty  in  having  a  vessel  ready  by  the  1st  of 
February :  and,  from  date  of  contract,  you  must  admit  there  r^or^a 
*wa8  time  to  charter  a  vessel  in  the  Elbe,  to  get  round  to  Flens-  '- 
borg  by  the  Ist  instant,  or  within  a  few  days  of  that  date.  You  say 
the  contract  says  simply  cost  and  freight  for  shipment  from  Flensburg, 
and  not  that  the  vessel  should  be  at  Flensburg  at  a  certain  date ;  but 
JOU  omit  that  the  contract  says  the  cakes  are  to  be  shipped  first  open 
water  after  end  of  January.  Now,  the  waters  have  not  been  closed ; 
and  therefore  we  think  any  mercantile  firm  will  admit  that  you  were 
boDod  by  contract  to  make  the  shipment  first  week  in  February,  and 
not  later,  unless  you  can  prove  that  a  vessel  could  not  get  to  Flensburg 
on  account  of  the  ice,  knd  that  there  was  no  suitable  vessel  there.  The 
fact  is,  you  delayed  too  long  in  chartering  a  vessel ;  and,  as  to  saying 
JOQ  did  so  as  soon  as  you  received  our  orders  so  to  do,  we  beg  to  remind 
joa,  that,  the  cakes  being  sold  cost  and  freight,  the  buyers  could  have 
nothing  to  do  with  chartering  a  vessel.  We  have  sent  copy  of  your 
letter  to  our  buyer,  and  received  the  following  reply,  which  please  note 
as  from  ourselves."     [Here  followed  a  copy  of  the  foregoing  letter.] 

On  the  11th  of  March,  Howes  &  Batten  wrote  to  the  defendant,  in- 
forming him  that  the  party  to  whom  the  plaintiff'  had  sold  the  cargo, 
contracted  for,  had  made  a  claim  upon  him  for  loss  sustained  by  him 
in  consequence  of  his  inability  to  deliver  it  to  the  person  to  whom  he 
had  gold  it,  and  that  the  plaintiff  himself  claimed  272.  lOt.,  being  at 
the  rate  of  59.  per  ton  on  110  tons,  the  advanced  price  at  which  he  had 
sold. 

On  the  same  day,  the  defendant  v^rote  to  Howes  k  Batten,  declining 
to  accept  the  plaintiff  as  a  principal ;  and  the  plaintiff  addressed  the 
defendant  as  follows : — 

*<  Messrs.  Howes  k  Batten  having  given  me  up  your  name  as  their 
principal  in  the  sale  of  a  cargo  of  Flensburg  linseed  cakes,  as  per  con- 
tract dated  the  5th  of  January,  1852,  which,  according  to  such  contract, 
should  *have  been  shipped  with  first  open  water  after  the  81st  ri^qao 
of  January,  1852 ;  this  not  being  the  case,  I  herewith  give  you  ^ 
notice  that  I  accept  this  cargo  under  solemn  protest,  to  hold  you  res* 
ponsible  for  all  damages  sustained  by  this  breach  of  contract." 

On  the  28d  of  March,  Stoppel  &;  Son  sent  Howes  k  Batten  advice 
of  the  shipment  of  110  tons  of  linseed  cakes,  enclosing  invoice ;  and 
Howes  k  Batten  on  the  26th  forwarded  the  same  to  the  plaintiff.  A 
long  correspondence  then  ensued ;  and  the  result  was,  that  the  plain- 
tiff declined  to  receive  the  linseed  cakes,  and  brought  this  action  to 
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recover,  as  well  27L  lOt.,  the  difference  between  the  price  at  wbidi  he 
bought  and  that  at  which  he  sold,  as  also  1372.  10«.  claimed  from  him 
as  damages  by  his  vendee. 

Evidence  was  offered  to  show  that  <<  in  the  Spring"  was  a  term  well 
known  in  the  trade :  but  the  Lord  Chief  Justice  rejected  it. 

It  was  proved  that  the  plaintiff*  had  sold  the  linseed  cakes  to  one 
Crofts  at  an  advance  of  5«.  per  ton ;  and  Crofts,  who  was  called  as  a 
witness,  stated  that  he  could  have  sold  them  at  an  advance  which 
would  have  realized  a  profit  of  137Z.  10«.     He  however  had  not  sold. 

It  was  further  proved  that  the  water  was  «<  open'*  at  Flensborg  in 
February,  there  having  been  no  frost  from  the  10th  till  the  15th. 

Three  objections  were  taken  on  the  part  of  the  defendant, — ^first,  that 
there  was  no  contract  in  fact  proved,  the  bought  and  sold-notes  differ- 
ing in  terms, — secondly,  that,  as  Ayre  disclosed  his  principals  at  the 
time  of  the  contract,  he  was  not  personally  liable, — thirdly,  that,  as- 
suming that  there  was  a  contract,  it  was  to  ship,  at  « the  first  open 
water  in  the  Spring^  after  the  end  of  January,"  and  the  declaration 
being  «« to  be  shipped  the  first  open  water  after  the  end  of  January," 
there  was  a  fatal  variance. 

*^fi41  *'^  verdict  was  found  for  the  plaintiff*  for  272.  10«.,  the  actual 
-^  loss  by  the  breach  of  contract,  and  1372.  lOt.  the  contingent 
loss, — leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  the  defendant,  or  a  nonsuit,  upon  the  points  reserved,  or  to  reduce 
the  damages  to  272.  10a.,  if  the  court  should  be  of  opinion  that  the 
special  damage  was  not  recoverable. 

Byle%^  Serjt.,  in  Michaelmas  Term  laat,  accordingly  obtained  amle 
nisi  pursuant  to  the  leave  reserved,  and  also  for  a  new  trial  on  the 
ground  of  the  improper  rejection  of  evidence,  and  that  the  verdict  was 
against  evidence.  He  referred  to  Patterson  v,  Gandasequi,  15  East, 
62 ;  Addison  v.  Gandasequi,  4  Taunt.  374,  and  Thompson  r.  Daven- 
port, 9  B.  &  C.  71  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  llO.(a) 

Watson  and  Hawkins  showed  cause. — Howes  k  Batten  were  commis- 
sion-agents in  London.  The  defendant,  who  was  in  the  habit  of  receiv- 
ing consignments  from  Stoppel  k  Son,  of  Altona,  directed  Howes  k 
Batten,  as  agents,  to  make  the  contract  in  question,  Ayre  paying,  or 
agreeing  to  pay,  them  a  commission  of  1  per  cent.  Howes  k  Batten 
accordingly  entered  into  the  contract  with  Peterson  which  is  evidenced 
by  the  notes  signed  respectively  by  Howes  k  Batten  and  by  Peterson. 
Howes  k  Batten  thus  clearly  contract  with  Peterson  as  agents^ — not  as 

(a)  Mr.  Jostieo  Bfaalo  took  Uiia  oceoaion  to  ooireot  an  error  in  the  report  of  the  ease  of  SmjUi 
«•  Anderson,  7  C.  B.  p.  21,  where,  speaking  of  Thompson  «.  Darenport,  his  lordship  ii 
represented  to  hare  said,  p.  35, — "  That  case  in  effect  decides,  that,  if  the  principal  is  not  naased, 
it  is  the  same  as  if  none  exists :"  whereas,  in  truth,  what  his  lordship  did  say,  was,—'*  That  ease. 
In  effect  decides,  that>  if  the  principal  is  not  named|  it  is  the  same  as  if  it  wen  noC  nejif  ibnerf  th^ 
0IM  esists." 
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agents  to  buy  on  behalf  of  Peterson,  but  to  sell  *on  behalf  of  r^oa^ 
Ayre.  The  contract  defines  what  is  meant  by  the  Spring, — it  '- 
means,  the  first  open  water  after  the  end  of  January.  As  to  the  agent 
making  the  contract  being  relieved  from  responsibility  where  he  dis* 
closes  his  principal,  the  authorities  are  numeroos ;  and,  whether  the 
principal  is  a  foreigner  or  not,  makes  no  difference.  If  the  bought  and 
Bold-notes  which  passed  between  Howes  &  Batten  and  the  plaintiff 
formed  the  contract,  then  this  question  cannot  arise.  Further,  this  is 
not  the  case  of  an  agent  dealing  for  a  foreign  principal :  and,  if  it  were, 
the  cases  of  Magee  t;.  Atkinson,  2  M.  &  W.  440  ;t  Higgins  t;.  Senior,  8 
M.  ft  W.  834,t  and  Jones  t;.  Littledale,  6  Ad.  k  E.  486  (E.  G.  L.  B.  vol. 
33),  1 N.  &  P.  677  (E.  C.  L.  B.  vol.  86),  show  that  that  circumstance 
makes  no  difference. 

As  to  damages,  the  plaintiff  was  clearly  entitled  to  recover  the  differ- 
ence between  the  price  at  which  he  contracted  to  buy,  and  the  market- 
price  at  the  time  of  the  breach  of  contract ;  and  also  the  amount  which 
Cross,  the  person  to  whom  he  had  sold  the  linseed  cakes,  would  be 
entitled  to  claim  against  him  for  his  breach  of  the  sub-contract. 
[Maulb,  J. — Certainly  not.  As  soon  as  the  plaintiff  had  notice  of  the 
defendant's  breach  of  contract,  it  was  his  duty  to  supply  himself  with 
the  article,  in  order  to  be  able  to  deliver  it  to  his  buyer.]  Putting 
Crofis  out  of  consideration  altogether,  the  plaintiff  would  have  recovered 
all  that  the  jury  have  given  him  here.  The  damage  by  what  the  plaintiff 
will  be  called  upon  to  pay  to  Gross,  is  a  damage  directly  and  immediately 
flowing  from  the  breach  of  contract  by  the  defendant. 

JByle$j  Serjt.,  and  ffenderaon^  in  support  of  the  rule. — The  first  ques- 
tion is,  which  of  the  notes  constitute  the  contract  by  which  the  plaintiff 
contends  that  the  defendant  is  bound,  and  by  which  the  defendant  insists 
that  Stoppel  k  Son,  his  principals,  are  bound  ?  Is  it  the  contract  signed 
between  Peterson  and  Howes  k  Batten  on  the  *one  hand  ?  or  is  ri^oaa 
it  the  contract  signed  between  Howes  k  Batten  and  Ayre  ?  It  "- 
is  snbmitted  that  it  must  be  the  latter.  Howes  k  Batten  were  dealing 
as  agents  for  the  buyers,  and  not  for  the  seller.  This  is  clearly  shown 
bj  their  letter  of  the  17th  of  February,  in  which  they  enclose  a  copy 
of  the  contract,  and  in  which  they  write, — "  Our  buyer  purchased  the 
cakes  for  the  special  purpose  of  getting  an  early  shipment ;  and,  from 
the  mildness  of  the  winter,  he  was  led  to  believe  that  there  would  be  no 
difficulty  in  having  a  vessel  ready  1st  February."  The  copy  enclosed 
was  not  a  copy  of  the  contract  between  Howes  k  Batten  and  Peterson, 
but  of  that  between  themselves  and  Ayre.  [Jkrvis,  C.  J. — ^If  Howes 
ft  Batten  sold  to  Peterson  with  the  authority  of  Ayre,  then  the  contract 
wonld  be  between  Peterson  and  Ayre.  But  that  question  ought  to  have 
been  left  to  the  jury.]  Assuming  that  Howes  k  Batten  were  agents  for 
Peterson  and  also  for  Ayre, — ^who  is  the  party  bound  by  the  contract, 
Ayre  or  his  principals  ?    [CsESSWELL,  J. — ^If  you  assume  that  Howes 
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^  Batten  were  agents  for  Ayre,  you  assume  a  very  material  point  in.the 
case.  Maulb,  J. — If  the  fact  is  left  in  doubt,  the  plaintiff  fails,  the 
affirmative  being  upon  him.]  It  may  still  be  necessary  to  discuss  the 
question  as  to  there  being  a  foreign  principal,  and  also  the  question  of 
variance.  [Maule,  J. — The  first  question  will  be,  whether  an  Euglish 
agent  contracting  to  sell  for  a  foreign  principal,  is  personally  liable  on 
the  contract.]  If  the  agent  is  acting  for  an  English  principal,  and  so 
states  at  the  time,  he  clearly  is  not  liable,  but  his  principal  only: 
Spittle  V.  Lavender,  5  J.  B.  Moore,  270,  2  Brod.  &  B.  452  (E.  C.  L.  R. 
vol.  6).  No  doubt,  the  agent  may  so  contract  as  to  be  personally  liable : 
but  where  a  principal  is  named,  the  latter  only  is  liable.  The  leading 
case  upon  the  subject  is  Downman  v.  Williams,  7  Q.  B.  103  (£.  C.  L 
B.  vol.  51).  There,  a  declaration  in  assumpsit  alleged  a  promise  by  the 
defendant  to  pay  the  plaintiff  a  certain  debt,  and  to  ^arrange 


*367] 


with  him  the  time  and  mode  of  paying  it.     Issue  being  joined  on 


non  assumpsit,  a  special  verdict  was  found,  which  set  forth  a  letter  from 
the  defendant  to  the  plaintiff,  containing  the  following  passage,  relied 
upon  by  the  plaintiff  as  the  Substantive  contract, — ''  Your  bill  of  charges 
in  this  matter,  amounting  to  527Z.  5s"  (the  sum  claimed  in  this  action), 
**  I  also  undertake  (on  behalf  of  Messrs.  Esdaile  k  Co.)  to  pay,  and  will 
arrange  with  you  the  time  and  mode."    An  earlier  part  of  the  letter 
contained  an  unqualified  promise  by  the  defendant  to  pay  the  plaintiff 
another  sum ;  and,  in  letters  written  shortly  before,  and  set  out  in  the 
verdict,  the  plaintiff  and  defendant  named  Esdaile  k  Co.  as  the  parties 
to  the  negotiations,  and  mentioned  the  debt  now  claimed  as  ^' to  be 
settled  and  paid  by  Esdaile  k  Co.,"  but  spoke  of  negotiations  as  to  other 
debts  with  reference  merely  to  the  plaintiff  and  defendant.     It  was  held 
by  the  Exchequer  Chamber, — reversing  the  decision  of  the  Court  of 
Queen's  Bench,(a) — ^that  the  first-mentioned  letter,  upon  the  face  of  it, 
and  especially  when  connected  with  the  other  passages  above  mentioned, 
imported,  as  to  the  sum  claimed,  only  an  undertaking  by  the  defendant 
as  agent  for  Esdaile  k  Co. ;  and  that,  in  default  of  the  special  verdict 
directly  stating,  or  finding  facts  from  which  it  resulted  by  necessary 
implication,  that  there  was  a  want  of  authority  in  the  defendant  to  give 
such  undertaking,  or  any  excess  of  his   authority  in  giving  it,  the 
defendant  was  entitled  to  judgment.     In  Jenkins  t;.  Hutchinson,  13  Q. 
B.  744  (E.  C.  L.  R.  voL  66),  to  assumpsit  on  a  contract  alleged  to  have 
been  made  by  the  defendant  to  charter  a  ship  to  the  plaintiff,  the 
defendant  pleaded  non  assumpsit;   and  the  evidence  was,   that   the 
defendant  made  a  memorandum  of  charter  in  B.'s  name,  and  purporting 
*RRfC\  ^  ^  signed  by  the  defendant  as  agent  for  B. ;  that  the  ^defend- 
•^  ant  had  no  authority  to  contract  for  B.,  and  knew  that  he  had 
none ;  and  that  B.  refused  to  adopt  the  contract :  and  it  was  held  that 
the  defendant  was  not  liable  as  principal,  in  an  action  upon  the  contract 

(a)  Se«  Johm  «•  Downman,  4  Q.  B.  234  (a)  (B.  C.  L.  B.  vol.  46). 
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itself;  and  accordingly  a  nonsuit  was  entered.  Lewis  v.  Nicholson,  21 
Law  Joarn.  N.  S.,  Q.  B.  811,  is  an  anthoritj  to  the  same  effect.  Lord 
Campbell  there  says :  ^^  It  is  difficult  to  say  that  one  contract  can  be  an 
authority  for  construing  another.  But  the  nearest  case  to  this,  is  Down- 
man  V.  Williams ;  and  the  construction  there  was,  that  words  such  as 
these  are  rather  to  be  taken  as  a  declaration  of  agency,  than  an  under- 
taking of  personal  responsibility.  In  Burrell  v.  Jones,  8  B.  &  Aid.  4T 
(E.  C.  L.  R.  vol.  5),  there  were  no  such  words ;  and,  as  to  Hall  v. 
Ashnrst,  1  Cr.  k  M.  714,t  there  no  undertaking  could  be  given  on 
behalf  of  the  parish,  and  the  only  reasonable  construction  was,  that  it 
amounted  to  a  personal  undertaking."  Here,  if  we  look  at  the  contract 
which  the  defendant  did  sign,  we  find  he  expressly  signs  it  '^  as  agent  to 
and  for  account  of  Messrs.  Jurgen  Stoppel  k  Son,  of  Altona.*'  And  H 
is  to  be  observed  that  this  is  a  contract  which  the  principals  can  perform, 
and  which  the  agent  cannot.  [Maulb,  J. — Is  that  so  ?  This  is  not  a 
contract  for  the  sale  of  a  specific  chattel :  but  it  might  be  performed  by 
any  one  who  could  procure  Flensburg  cakes.]  Here,  the  agent  is  deal- 
ing for  foreign  principals.  Where  a  man  buys  in  this  country  for  a 
foreign  principal,  the  rule  is,  that  credit  is  to  be  taken  to  be  given  to  the 
agent,  and  not  to  the  principal :  per  Lord  Tenterden,  in  Thompson  v. 
Davenport,  9  B.  &;  G.  87  (E.  C.  L.  R.  vol.  17).  There  is  a  manifest 
distinction  between  a  sale  and  a  purchase  by  an  agent.  In  the  one 
case,  the  agent  is  trusted  with  the  value.  Here,  too,  the  very  terms  of 
the  contract  contemplate  that  the  performance  is  to  be  by  the  foreign 
principals.  If  the  contract  is  taken  to  be  compounded  of  the  two  instm* 
ments,  then  the  contract  signed  by  the  plaintiff  is  not  *the  con-  r«n/»Q 
tract  to  which  the  defendant  was  a  party.  The  construction  con-  ^ 
tended  for  on  the  part  of  the  plaintiff,  renders  the  words  ^^  in  the  Spring" 
idle  and  insensible.  [Maule,  J. — ^No  doubt,  the  intention  of  the  parties 
was,  to  substitute  ^^  after  the  end  of  January,"  for  the  words  ^^  in  the 
Spring."]  With  respect  to  the  damages, — the  true  measure  is,  what  the 
buyer  would  lose  if  he  went  into  the  market  at  the  time  the  contract  is 
broken.  The  defendant  is  clearly  not  liable  for  the  loss  of  imaginary 
profits  by  a  succession  of  purchasers. 

Jbrtis,  C.  J. — There  must  be  a  new  trial  in  this  case.  If  Mr. 
Watson^a  argument  is  correct,  viz.  that  Howes  k  Batten  contracted  as 
agents  for  Ayre,  then  neither  of  the  other  questions  will  arise ;  for, 
there  will  be  no  variance,  and  no  dealing  for  a  foreign  principal.  But 
we  all  think  it  was  incumbent  on  the  plaintiff  to  establish  the  agency. 
Batten  affirmed,  and  Ayre  denied  it.  If,  on  the  other  hand,  the  con- 
tract was  as  is  contended  by  my  Brother  BgleSy  there  is  a  variance  in  form 
u  well  as  in  substance*  It  comes,  therefore,  to  the  question  whether 
or  not  Howes  k  Batten  were  the  agents  of  the  defendant  to  make  the 
contract  for  the  sale  of  the  linseed  cakes  to  the  plaintiff. 

Maulb,  J. — ^If  Howes  k  Batten  were  not  the  agrats  of  Ayre,  tke 
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only  contract  proved  against  bim  was  one  which  does  not  support  the 
declaration,  and  moreover  one  which  has  been  performed.  All  qnes- 
tions  between  the  parties  will  be  determined,  in  fact,  bj  deciding 
whether  or  not  Howes  &  Batten  were  authorized  by  Ayre  to  make  the 
contract  with  Peterson. 

Williams,  J. — I  am  of  the  same  opinion.  Construing  the  contract 
according  to  the  ordinary  meaning  of  the  words,  I  think  it  excludes 
the  month  of  February. 

*^7(r\      *  Watson^  for  the  plaintiff,  asked  that  the  costs  of  the  former 
-^  trial,  and  of  the  rule,  might  be  directed  to  abide  the  event  of  the 
next  trial. 

Jervis,  C.  J. — I  ruled  that  there  was  no  variance.  In  that  I  was 
wrong.     The  rule  mnst  be  made  absolute  for  a  new  trial  simpliciter. 

Rule  ab8oliite.(«) 

(a)  The  eMiae  wai  nltiinfttalj  refemd. 

As  to  the  liability  of  agents  of  foreign  prin-  Goan.  212 ;  Allen  v.  Jarris,  20  Ibid.  S8 ;  Whit- 

eipals,  see  Kirkpatriek  v.  Stainer,  22  WendeU,  more  v.  Coats,   14  Missouri,  9 ;    Furlong  «l 

244.  PoUeys,    SO    Maine,    491;     M'Naaghten   t. 

The  price  of  the  artiele  at  ike  tfme  it  was  to  Cassady,  4  M'Lean,  580.  In  an  action  for  not 
be  delivered,  is  the  measnre  of  damages  in  an  delivering  merchandise  according  to  contract, 
action  on  the  breach  of  a  oontraot  by  non-  no  damages  are  to  be  allowed  for  any  prait  or 
delivery  of  the  Mrticle :  Shepherd  v.  Hampton,  gain  the  plunUff  may  have  obtained  by  ex- 
S  Wheal  200 ;  Day  v.  Doz,  9  Wendell,  129 ;  change  or  otherwise :  Gilpin  «.  Conscqaa, 
MDonald  e.  Hodge,  5  Hayw.  55 ;  Bailey  v.  Peters  C.  C.  Rep.  85,  Porter  v.  Woods,  S  Han- 
Clay,  4  Randolph,  S46 ;  Gregory  v.  M'Dowel,  8  phrey,  56 ;  Barnard  v.  Poor,  21  Pickering,  37S. 
Wendell,  435 ;  Shaw  «.  Kndd,  8  Pick.  9 ;  Davis  In  an  action  for  not  delivering  whiskey  by  a 
V.  Shields,  24  Wend.  322 ;  Hanna  v.  Barter,  2  certain  dsy  according  to  contract,  the  rise  in 
Pike,  307;  Ward  v.  Bnrr,  5  Blackford,  116;  priee  owing  to  excise  laws  passed  since  the 
Smethorst  «.  Woolston,  5  Watts  Jk  Serg.  106 ;  date  of  the  contract,  will  not  alter  the  rale  for 
Stevens  v.  Lyford,  7  New  Hamp.  360 ;  Andrews  estimating  damages :  Edgar  v.  Boies,  11  Strp 
V.  Hoover,  8  Watts,  239;  West  v.  Pritchaid,  19  A  Rawle,  445. 


GUILFOBD  V.  SIMS.    Jan.  30. 

The  mere  non-payment  of  money  by  an  attorney,  pnrsnant  to  an  order  and  mle  of  eovrl»  is  do 

ground  for  striking  him  off  the  roU.   . 

WiLKiNS,  Serjt.,  moved  for  a  rule  calling  upon  an  attorney  of  this 
court  to  show  cause  why  he  should  not  be  struck  off  the  roll,  for  dis- 
obedience of  an  order  of  a  judge,  made  on  the*  5th  instant,  directing 
him,  within  twenty-four  hours,  to  pay  over  to  the  plaintiff,  or  his 
attorney,  certain  moneys  which  had  been  received  by  him  as  attorney 
for  the  plaintiff,  and  which  order  had  since  been  made  a  rule  of  court. 
[Jbrvis,  C.  J. — Is  not  the  proper  course,  to  apply  tor  an  attachment?] 

In  a  case  of  In  re ,  10  Jurist,  198,  where  an  attorney  had, 

upon  a  reference  to  the  master,  been  directed  to  refund  a  sum  of  money, 
but  disobeyed  the  direction,  and  kept  out  of  the  way,  the  court,  after 
time  taken  to  consider,  ordered  him  to  be  struck  off  the  roll, — Lonl 
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Denman  saying:  <<We  delayed  giving  our  judgment  in  this  case, 
becaose  we  wished  to  see  whether  there  was  any  precedent  for  such  an 
application,  where  there  had  been  a  mere  non-payment  of  money.  We 
find  a  case  stated  in  Mr.  Maugham's  book  on  the  Law  of  Attorneys, 
which  ^occurred  in  1821,(a)  where  the  court  made  an  order  for  r^nij^^ 
striking  an  attorney  off  the  roll,  under  somewhat  similar  circum-  ^ 
Btaoces.  We  think  the  same  course  ought  to  be  pursued  here." 
[Jervis,  C.  J. — There  must  be  very  special  circumstances  to  justify 
each  a  course :  mere  non-payment  of  money  will  not  do.  Luahy  Amicus 
CariiB,  stated  that  the  case  in  10  Jurist,  198,  was  cited  in  the  Privy 
Coancil,  in  a  case  of  Smith,  app.,  The  Justices  of  Sierra  Leone,  resp., 
7  Moore's  P.  G.  174 ;  and  that  court  would  not  listen  to  it.] 

Per  Curiam. — Attachment  is  clearly  the  proper  course.    There  is 
no  pretence  for  this  motion.  Rule  refused. 

(«)  The  em»%  aUaded  to,  wai  a  osm  of  frmadnlont  niMpproprUtioBy  and  not  mere  non-paTment 
ofmoDey.  It  ii  Uiiit  stotod  in  Mangbam,  p.  164y— "In  Seflon  v.  Hill,  Trin.  2  O.  4»  an  afctornej 
WBt  itnick  off  the  roll  under  the  following  oirenoMtanoei : — It  waa  an  action  upon  a  bill  of  ex- 
ohange.  Final  judgment  wae  ilgned,  and  writ  of  error  brongbL  The  plaintiff  aAerwardf 
■gned  to  take  10*.  in  the  pound,  part  in  eaab,  and  part  in  a  biU ;  and  the  defendant  aceordingly, 
00  the  16th  of  May,  1821,  paid  the  money  and  dellTered  the  bill  to  his  attorney.  Bereral  i^ 
pointmeots  were  made  with  the  defendantfi  attorney  to  eettle  the  business,  but  Uie  arrangement 
did  not  take  plaea,  the  attorney  assigning  as  a  reason  that  the  defendant  had  not  Aimished  him 
with  the  means.  The  engagement  not  being  fnlftlied,  the  prooeedings  were  oontinned,  and  then 
the  sttomey  acknowledged  that  he  had  reoeired  the  money  and  bUl,  anS  that  he  would  oali  on 
the  plaintiff's  attorney  and  pay  the'  aoeonnt.  He,  howoTer,  only  sent  the  bill,  but  did  not  pay 
Ihe  cash.  On  the  7th  of  June,  exeention  was  issued,  and  the  defendant  was  obliged  to  remain 
la  costody.  The  attorney  was  ordered  to  repay  the  defendant  the  money,  tp  vaj  the  costs  of 
tat  spplicatioii,  and  to  be  itraek  off  the  roU  af  attofaeyi.* 
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In  MichaelmaB  Vacation  last,  Lord  6t.  Leonard's  resigned  the  office 
of  Lord  High  Chancellor  of  England,  and  was  succeeded  by  Lord 
Cran  worth,  one  of  the  Lord  Justices. 

Sir  George  Turner,  one  of  the  Vice-Chancellors,  was  appointed  to 
succeed  Lord  Cranworth  as  one  of  the  Lords  Justices. 

Sir  Frederick  Thesiger  and  Sir  Fitzroj  Kelly  respectively  resigned 
their  oflSces  of  Attorney  and  Solicitor-General,  and  were  succeeded  by 
fiir  Alexander  James  Cockburn  and  Sir  William  Page  Wood. 

In  Hilary  Term  last,  Sir  William  Page  Wood  was  appointed  one  of 
the  Vice-Chancellors,  in  tbe  room  of  Sir  George  Turner ;  and  Richard 
Bethell,  Esq.,  of  Lincoln's  Inn,  one  of  Her  Majesty's  counsel,  was 
appointed  Solicitor-General,  in  the  place  of  Sir  William  Page  Wood, 
and  shortly  afterwards  received  the  honour  of  knighthood. 

In  the  course  of  Hilary  Vacation,  William  Milbourne  James,  Esq., 
of  Lincoln's  Inn,  and  Henry  Allworth  Merewether,  Esq.,  of  the  Inner 
Temple,  were  appointed  Her  Majesty's  Counsel  learned  in  the  law,  and 
took  their  seats  accordingly  on  tbe  first  day  of  the  ensuing  term* 


^  ■% 


CASES 


ABGUED  AND  DETERMINED 


EXCHEQUER  CHAMBER, 


3Bilarq  Natation, 


aiZTBBNTH  TSAB  OF  TBB  BBIGN  OF  QUBBK  VICTOBIA.    185S. 


ENTHOYEN  v.  HOYLE  and  Another. 

A«  pltintiffi  below  sdrMieed  a  lam  of  money  to  the  defendant  below  upon  the  seenrity  of  eer-' 
Uio  promiMoiy  notea  or  debeatnreiy  In  the  following  form : — '*  The  Qorernor  and  Company^ 
of  Copper  Miaen  in  England.  Incorporated  by  Boyal  Charter,  A.  P.  1691.  Capital,  one. 
mUUoD  sterling.  No.  5252.  £500  •terling.  London.  On  the  15th  day  of  July,  1850,  the 
OoTcrnor  and  Company  of  Copper  Minere  in  England  promise  to  pay  to  H.  J.  Entboren,  Esq./ 
or  order,  at  the  baoking-houee  of  Meten.  Deoison,  Heywood,  Kennardf,  Jk  Co.,  the  ram  of* 
SOOL,  Talue  received,  and  farther  to  pay  to  the  holder  of  the  warrants  annexed,  on  present* 
nent  thereof  as  they  shall  fall  due,  interest  on  the  said  snm  of  500^  at  the  rate  of  5  per  cent 
per  sDnam.  Given  under  the  eommon  seal  of  the  eorporation,  this  15th  day  of  Jnly,  1845* 
By  order  of  tbe  eonrt  of  assistants,  J.  M'Donnell.  W.  Inglis,  Seeretaiy."  When  the  seal  ot> 
the  eorporation  was*  affixed  to  these  documents,  there  was  a  blank  left  for  the  name  of  the 
pejee.  At  the  time  of  depositing  them  with  the  plaintiffs,  the  defendant  filled  up  tbe  blank* 
vith  the  words  "  BnthoTen,  or  order,"  and  endorsed  tbem  "  II.  J.  EnthoTen." 

^Boexed  to  each  note  or  debenture  were  warrants,  or  coupons,  for  the  interest  due  half-yearly^ 
in  respect  of  each.  These  were  in  the  following  form : — **  The  Governor  and  Company  of 
Copper  Miners  in  England.  Warrant  for  12/.  lOe.,  for  half  a  year's  interest  on  debenture  No*' 
5252,  doe  15th  of  January,  1849.  W.  Inglis,  Secretary."  As  each  half-yearly  amount  of  inte<^ 
rest  was  paid,  the  corresponding  warrant,  or  coupon,  was  detached  from  the  debenture,  an<i 
gireo  np  to  tbe  company. 

The  eonpaay  having  failed  in  payment  of  a  half-yearly  instalment  of  the  interest  on  these  deJ 
bentures,  the  plaintiffs  gave  the  defendant  due  notice  of  the  default,  and  demanded  payment 
of  biffl,  and  afterwards  brought  assumpsit,  declaring  specially  upon  the  debentures,  and  also 
with  counts  for  money  lent,  and  for  interest. 

At  the  trial,  the  plaintiffs  produced  in  evidence  the  debentures  with  certain  of  the  warrants  or 
oonpons  annexed,  and  also  one  of  tbe  warrants  or  coupons  detached.  The  former  were  re* 
ipeetively  stamped  with  a  12«.  6</.  note  stamp,  the  latter  was  unstamped  ^— 

Oeid,  that  the  inatraments  declared  on  were  not  promissory  notes,  aad  consequently  were  not 
properly  stamped ;  but  that,  inasmuch  as  they  were  void  inftmments,  by  reason  of  the  blanl^ 
therein  at  the  time  of  sealing,  they  were  admissible  in  evidence,  on  the  counts  for  money  len^ 
■•d  interest,  for  the  purpose  of  showing  that  they  were  worthless. 

field,  also,  that  the  eoupon  was  not .  a  promissory  note,  aad  required  no  etanpb  •  * 
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The  first  count  of  the  declaration  stated  that  The  Governor  and 
•9711  C^™P^^7  ^f  Copper  Miners  in  England,  ^on  the  15th  of  Jaly, 
^  1845,  made  their  promissory  note  in  writing,  to  wit,  under  their 
common  seal,  bearing  date  &  certain  day  and  year  therein  in  that 
behalf  mentioned,  to  wit,  the  day  and  year  last  aforesaid,  and  thereby 
promised  to  pay  to'  the  defendant  (below),  or  order,  on  the  15th  of 
July,  1850,  at  the  banking-house  of  Messrs.  Denison,  H^wood,  Een- 
nards,  &  Co.,  the  sum  of  5002.,  for  value  received,  and  further  to  pay 
to  the   holder  of  the  warrants   thereunto  annexed,  on  presentment 
thereof  as  tfaey  should  fall  due,  interest  on  the  said  sum  of  560Z.,  at  the 
rate  of  5L  per  cent,  per  annum,  and  then  delivered  to  the  defendant 
(below)  the  said  note,  with  the  said  warrants  thereunto  annexed ;  and 
the  defendant  (below)  then  endorsed  the  said  note  to  the  plaintiffs 
(below),  and  then  delivered  the  same,  with  the^said  warrants  thereunto 
annexed,  to  the  plaintiffs  (below) :  that  one  of  the  said  warrants  so 
annexed  to  the  said  note  as  aforesaid,  and  so  delivered  by  the  defendant 
(below),  .with  .the  said  note  to  the  plaintiffs  (below)  as  aforesaid,  was 
and  is  a  warrant  for  the  payment,  to  wit,  on  the  15th  of  July,  1848,  of 
12L  lOa,  for  one  half  a  year's  interest,  to  accrue  due  upon  the  day  and 
year  last  aforesaid,  in  respect  of  the  said  sum  of  500L  in  the  said  note 
mentioned:  that  the  said  sum  of  121.  10«.  in  the  said  last-mentioned 
warrant  mentioned' became  due  and  payable^  according  to  the  tenor  and 
effect  thereof,  and  of  the  said  note,  before  the  commencement  of  this 
Bait :  that  the  plaintiffs  (below),  at  the  time  when  the  said  last-mentioned 
Warrant  so  became  due  and  payable,  were  the  holders  of  the  said  last- 
mentioned  warrant,  and  of  the  said  note :  that  the  said  Governor  and 
Company  of  Copper  Miners  in  England  did  not  pay  the  said  sum  of  121. 
10«.  in  the  said  last-mentioned  warrant  mentioned,  although  the  said 
last-mentioned  warrant  was  shown  and  presented  for  payment  of  the 
said  last-mentioned  warrant,  according  to  the  tenor  and  effect  of  the 
^^..  said  note,  *to  wit,  to  the  said  Governor  and  Company  of  Copper 
-'  Miners  in  England  (that  is  to  say),  at  the  said  place  where  the 
^me  was  so  made  payable  as  aforesaid,  to  wit,  on  the  day  when  the 
Qaid  last-mentioned  warrant  became  due ;  and  payment  of  the  said  last- 
mentioned  warrant  was  then  and  there  demanded,  according  to  the 
tenor  and  effect  of  the  said  note, — of  all  which  the  defendant  (below) 
then  bad  due  notice :  that  another  of  the  said  warrants,  so  annexed  to 
the  said  note  as  aforesaid,  and  so  delivered  by  the  defendant  (belov], 
with  the  said  note,  to  the  plaintiff  (below)  as  aforesaid,  was  and  is  a 
warrant  for  the  payment,  to  wit,  oh  the  15th  of  January,  1849,  of  13/. 
10«.,  for  another  half  a  yearns  interest,  to  accrue  due  on  the  day  and 
year  last  aforesaid,  in  respect  of  the  said  sum  of  5002.  in  the  said  note 
■lentioned:  that  the  said  sum  of  121,  10s.  in  the  said  last-mentioned 
irarrant  mentioned  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof  and  of  the  said  note,  before  ths  oommencement  of  thit' 
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ittit:  that  the  plaintiffs  (below),  at  the  time  when  the  said  laj^- 
mentioned  warrant  so  became  due  and  payable,  were  the  holders  of  the  • 
slid  last-mentioned  warrant,  and  of  the  said  note:  that  the  said 
Gofernor  and  Company  of  Copper  Miners  in  England  did  not  pay  the  : 
said  sum  of  12/.  10a.  in  the  said  last-mentioned  warrant  mentioned* 
althoogh  the  said  last-mentioned  warrant  was  shown  and  presented  for 
paymeot  of  the  said  last-mentioned  warrant,  according  to  the  tenor  and 
effect  of  the  said  note,  to  wit,  to  the  said  Governor  and  Company  of 
Copper  Miners  in  England  (that  is  to  say),  at  the  said  place  where  the 
same  was  so  made  payable  as  aforesaid,  to  wit,  on  tho  day  when  the 
said  last-mentioned  warrant  became  due ;  and  payment  of  the  said  last- 
mentioned  warrant  was  then  and  there  demanded,  according  to  the 
tenor  and  effect  of  the  said  note, — of  all  which  the  defendant  (below) 
then  had  dae  notice:  and  that  the  defendant  (below)  ^afterwards,  r^n^/* 
to  wit,  on  the  20th  of  January,  1849,  in  consideration  of  the  ^ 
premises,  then  promised  the  plaintiffs  (below)  to  pay  them  the  said  two 
several  sums  of  12/.  10a;  in  the  said  two  last-mentioned  warrants 
respectively  mentioned,  on  request. 

The  second,  third,  fourth,  fifth,  sixth,  and  seventh  counts  respect* 
irely  were  founded  upon  similar  instruments,  each  for  the  like  amount, 
and  with  the  like  amount  of  interest  payable  at  the  same  time 
respectively  as  in  the  first  count. 

The  eighth  count  was  for  money  lent ;  the  ninth,  for  money  had  and 
received;  the  tenth,  for  interest;  and  the  eleventh,  for  money  found 
doe  npon  an  account  stated, — with  a  general  breach. 

To  the  first  seven  counts,  respectively,  the  defendant  (below)  pleaded, 
mutatis  mutandis, — ^first,  that  the  said  Governor  and  Company  of 
Copper  Miners  in  England  did  not  make  the  said  promissory  note  in 
the  said  first  count  mentioned,  as  in  that  count  alleged, — secondly  that 
he  the  defendant  did  not  endorse  the  said  note  in  that  count  mentioned, 
Bor  deliver  the  same,  with  the  warrants  thereunto  annexed,  to  the 
plaintiSb,  as  in  the  said  first  count  alleged, — ^thirdly,  as  to  so  much  of 
the  said  first  count  as  relates  to  the  warrant  therein  first  mentioned, 
that  the  said  warrant  in  that  count  first  mentioned  was  not  presented 
for  payment,  as  in  the  first  count  is  alleged, — fourthly,  as  to  so  much 
^f  the  said  first  count  as  relates  to  the  said  warrant  therein  first  men-' 
tioned,  that  he  the  defendant  had  not  due  notice  of  such  presentment 
ftfid  demand  of  payment  as  in  the  said  first  count  is  alleged, — ^fifthly, 
u  to  80  much  of  the  said  first  count  as  relates  to  the  warrant  therein 
secondly  mentioned,  that  the  said  warrant  in  that  count  secondly  men<^ 
tioned  was  not  presented  for  payment  as  in  the  said  first  count  is 
iOeged, — sixthly,  as  to  so  much  of  the  said  first  count  as  relates  to  the 
warrant  therein  secondly  '^'mentioned,  that  be  the  defendant  had  r^oi^ 
not  due  notice  of  such  presentment  and  demand  of  paymemt  as  ^ 
>ft  the  said  first  count  is  alle^^^  eoncladiitg  te^the  eouitry* 
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•  As  to  the  rest  of  the  declaration,  the  defendant  (below)  pleaded  noa 
assumpsit. 

The  cause  was  tried  before  Talfourd,  J.,  and  a  special  jury,  at  the 
sittings  in  London  after  Hilary  Term,  1850.  The  evidence  for  the 
plaintiffs  (below)  was  as  follows : — 

James  Cnnliffe  stated  that  he  was  a  partner  in  the  firm  of  Gunliffe, 
Brookes  &  Co.,  bankers  in  Lombard  Street ;  that  he  was  acquainted 
with  the  plaintiffs,  Ann  Hoyle  and  Eliza  Hoyle,  in  the  month  of  August, 
1845 ;  that  his  firm  was  at  that  time  acting  for  them  as  agents  with 
regard  to  investments ;  that  he  (the  witness)  knew  Mr.  Enthoven,  the 
defendant,  in  the  month  of  August,  1845,  very  well ;  that  he  was  aware 
that  Enthoven  was  connected  with  The  Governor  and  Company  of  Cop* 
per  Miners  in  England ;  that  he  frequently  had  conversation  with  En- 
thoven upon  the  subject  of  the  affairs  of  the  company,  especially  in 
reference  to  certain  bonds  of  The  Governor  and  Company  of  Copper 
Miners  in  England;  and,  on  seven  documents  (being  the  documents 
hereinafter  mentioned)  being  placed  in  the  hunds  of  the  witness  by  the 
counsel  for  the  plaintiffs,  he  stated  that  Enthoven  brought  him  (the 
witness)  those  documents ;  that  he  first  saw  Enthoven  on  the  subject 
of  those  documents  some  time  in  July,  1845 ;  that  Enthoven  then  made 
an  application  to  him  on  the  subject,  and  said  that  he  (Enthoven) 
wanted  to  get  money  on  those  bonds,  m.eaning  the  said  documents ;  that, 
he  (the  witness)  at  that  time  paid  no  attention  to  him;  that,  shortly 
afterwards,  at  an  interview  which  he  (the  witness)  had  with  Enthoven, 
he  mentioned  to  Enthoven  the  names  of  the  plaintiffs,  and  stated  that 
be  had  some  money  to  invest  for  them  ;  that  he  further  stated  that  he 
had  no  objection  to  take  those  bonds  (meaning  the  said  documents)  as 
*^7ft1  ^collateral  security,  having  his  (Enthoven's)  endorsement  and 
^  guarantee ;  that  Enthoven  said  he  had  no  objection  to  that ;  that 
a  certain  paper  then  handed  to  the  witness  (being  a  banker's  check 
for  85002.)  was  drawn  by  him  (the  witness);   that  he  (the  witness) 
offered  that  money  on  behalf  of  the  plaintiffs ;  that  Enthoven  endorsed 
the  documents  (meaning  the  said  seven  documents)  in  the  witness's 
presence ;  that  the  name  of  Enthoven,  which  appeared  on  the  face  of 
the.  documents,  was  inserted  by  Enthoven  himself,  in  the  witness's  pre- 
sence ;  that  the  words  «<  H.  J.  Enthoven,  Esq.,  or  order,"  in  the  said 
documents  respectively,  were  introduced  by  Enthoven  at  the  time  of 
the  interview  last  above  mentioned ;  that  the  seal  of  the  company  was 
upon  the  documents  at  the  time  when  Enthoven  delivered  them  to  him; 
that  the  little  documents  (meaning  certain  warrants,  or  coupons)  here- 
inafter mentioned  were  part  of  the  said  documents  respectively,  at  the 
time  when  he  (the  witness)  received  them ;  that  there  were  others  of 
(he  same  kind  above  those ;  that  there  were  upon  each  of  the  said  docii* 
ments  (meaning  the  said  seven  first-mentioned  documents)  as  many 
warrants  a^  would  jnake  up  the.  niy^ber  of  half-yearly  payments  of. 
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interest  to  be  made  between  the  date  of  the  instrument  and  the  time 
It  which  it  was  payable ;  that  some  of  such  warrants  had  been  paid ; 
and  that,  when  the  interest  was  received  on  the  warrants  so  paid,  the 
said  warrants  were  respectively  taken  off,  and  delivered  up. 

Upon  his  cross-examination  by  the  counsel  for  the  defendant,  Mr. 
CuDliffe  stated  that  Enthoven  had  banked  at  the  house  of  Cunliffe, 
Brookes  k  Co.,  for,  he  believed,  upwards  of  twenty  years ;  that  Eir* 
thoven,  in  July,  1845,  wanted  to  get  some  money  on  the  said  bonds 
(meaning  the  said  seven  documents) ;  that  the  witness  had  no  doubt, 
that,  on  the  12th  of  August,  1845,  Enthoven  paid  into  their  bank,  to 
hia  (Enthoven's)  credit,  20,0002.,  for  *which  the  bank  was  to  pay  r^o^Q 
him  2|  per  cent,  per  annum,  and  to  have  a  week's  notice;  that  '- 
he  (the  witness)  directed,  that,  on  the  5th  of  August,  1845,  Enthoven 
should  be  credited  in  account  with  the  sum  of  8500/.,  and  with  a  fur- 
ther som  of  10252.,  for  two  other  bonds  of  the  said  company,  and  that, 
on  the  same  day,  Enthoven  was  debited  with  85002.,  being  the  amount 
of  a  check  drawn  by  him  on  the  said  bankers,  and  paid  by  them  on  his 
accoant ;  that  no  other  person  was  present  at  the  said  interview  between 
himself  and  Enthoven ;  that  it  took  place  in  his  (the  witness's)  private 
room ;  that  Enthoven  wished  to  have  money  on  those  bonds  (meaning 
the  said  seven  documents),  and  he  left  them  with  the  witness ;  that  he 
wished  to  get  money  advanced  upon  them ;  that  he  (the  witness),  in 
the  first  instance,  paid  no  attention  to  it ;  that  Enthoven  had  several 
times  urged  him  to  make  advances  on  those  bonds  (meaning  the  said 
seren  documents),  and  that,  on  the  5ch  of  August,  he  (the  witness) 
told  him  that  he  (the  witness)  had  a  sum  of  money  to  invest ;  that,  at 
the  time  when  the  money  was  agreed  to  be  invested,  he  (the  witness) 
laid  that  he  would  advance  this  money  which  he  had  to  invest,  on  the 
condition  that  Enthoven  endorsed  the  bills  (meaning  the  said  seven 
docoments) ;  that  Enthoven  did  so ;  that  Enthoven  filled  the  blanks  up 
in  the  doeumente^  and  then  endorsed  them  ;  that  he  (the  witness)  did 
not  remember  that  anything  else  passed  at  that  time,  before  the  en-* 
dorsement;  that  there  were  at  that  time  a  sufficient  number  of  warrants 
on  the  documents  respectively,  for  the  payment  of  the  interest  thereon 
fespectively  till  the  principal  was  due ;  that  he  (the  witness)  meant 
that  the  proper  number  were  there,  whatever  they  were ;  that  he  (the 
iritnesa)  knew  that  some  of  the  warrants  (meaning  the  said  warrants  or 
coupons)  had  been  paid  since  that  endorsement ;  that  he  (the  witness) 
bew  of  the  non-payment  of  the  interest  due  on  the  15th  of  r^^oQA 
Julj,  *1848,  on  the  same  day  or  the  day  after;   that,  soon  ^ 
afterwards,  he  (the  witness)  had  constant  communications  with  the  plain- 
tiffs on  the  subject;  that  he  (the  witness)  repeatedly  applied  to  En- 
thoven for  the  principal  money  due  thereon  respectively ;    that  he 
applied  to  Enthoven  for  the  principal  money  by  word  of  mouth,  as  soon 
ts  he  saw  him  after  the  first  of  the  warrants  that  fell  due  was  not  paid; 
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that  he  told  Enthoren  that  the  aecarity  was  not  good,  and  that  nov 
Bomething  else  ought  to  be  given  for  it,  or  paid ;  that  Enthoven  Mid 
in  reply  to  that,  that  some  arrangement  would  be  made,  and  that  tbeie 
bonds  would  be  paid  by  the  oompany ;  that  nothing  more  passed  it 
that  interview ;  that  he  (the  witness)  went  to  Enthoven  several  mootbs 
before  March,  1849,  almost  immediately  after  Enthoven  had  lost  the 
trial  against  a  person  named  Grout ;  that,  on  that  oceasion,  he  (tk 
witness)  told  Enthoven  that  he  had  got  two  opinions  on  the  subject, 
and  that  it  was  a  great  pity  he  should  go  on  to  expend  so  much  money 
in  law ;  that  he  (the  witness)  entered  into  conversation  with  Enthoven, 
and  read  the  two  opinions ;  that  he  (the  witness)  gave  them  to  him  to 
read  himself,  as  well ;  that  he  told  Enthoven  the  names  of  the  counsel 
whose  opinions  they  were ;  that  he  told  Enthoven,  generally,  that  boti 
opinions  were  very  much  against  him ;  that  Enthoven  offered  to  ex*' 
.change  opinions  with  him  (the  witness)  five  or  six  weeks  after  that 
time ;  that  he  (the  witness)  thought  Enthoven  said,  «« Let  Mr.  Surr  and 
Mr.  Maynard  meet ;"  that  it  was  proposed  that  Mr.  Surr  and  Mr. 
Maynard  should  meet,  and  show  each  other  their  cases ;  that  he  (the 
witness)  did  not  at  first  accede  to  that ;  that  he  (the  witness)  put  the 
matter  into  the  hands  of  Mr.  Surr,  his  attorney,  about  that  time,  he 
believed  about  March ;  that  he  gave  Mr.  Surr  no  instructions,  hot  to 
proceed  as  he  thought  beet,  in  the  proper  way;  that  he  instructed 
^^811  ^'^^^-  ^^^^  ^  Oribble,  on  behalf  of  *the  plaintiffs,  not  oa  hia 
-^  own  account,  to  bring  this  action ;  that  the  plaintiffs  did  not  teH 
him  (the  witness)  that  they  should  look  to  him  for  the  money ;  that  ho 
had  never  given  directions  that  Enthoven  should  be  credited  with  in- 
terest received,  or  debited  with  interest  not  paid ;  that  Enthoven  had 
never  paid  any  interest ;  that  the  agreement  for  interest  was  on  the 
document  itself;  that,  by  saying  that  the  agreement  waa  on  the  docile* 
ment  itself,  he  meant  that  the  agreement  with  Enthoven  was  totally 
distinct  from  that  on  the  document  itself;  that  there  was  an  agreement 
with  Enthoven  that  he  should  pay  5  per  cent,  for  this  advance;  tbt 
•the  agreement  as  to  the  interest  to  be  paid  on  the  warrants  or  coupons, 
was  on  the  document  itself;  that  there  was  no  other  agreement  betveen 
him  and  Enthoven,  besides  what  appears  in  the  document,  as  to  the 
rate  of  interest  which  he  was  to  pay ;  and  that  he  (the  witness)  re- 
presented to  the  plaintiffs  that  the  documents  (meaning  the  said  seTcn 
documents)  were  very  good  security,  but  not  equal  to  Enthoven 's. 

Upon  his  re-examination  by  the  counsel  for  the  plaintiffs,  Mr.  Con- 
liffe  further  stated,  that  he  knew  from  Enthoi'en  that  he  waa  a  director 
-of  the  company  of  copper  miners ;  that  he  knew  he  had  been  a  dirrctor 
for  a  considerable  time;  that  he  (the  witness)  gave  directions  that 
'8500/.  should  be  put  to  the  defendant's  credit ;  that  Jones,  Lloyd  &  Co. 
•'were  the  witness  s  bankern ;  that  the  check  then  placed  in  the  witness's 
Viands  (meaning  the  said  check  for  8500/.)  waa  in  hia  handwritingi  sod 
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thuwn  upon  his  1>anker8 ;  that  he  did  not  know  what  he  did  with  that 
theck ;  that  he  had  a  clerk  of  the  name  of  Gray  at  that  time  in  hiis 
employment ;  that  he  gave  directions  to  Mr.  Sarr  on  the  subject  of 
{yresentbg  the  warrants  (meaning  the  said  warrants,  or  coupons),  when 
the  first  was  nnpaid ;  that  the  warrants  that  were  taken  off  the  doco* 
ment,  were  exactly  similar  to  those  then  and  *still  annexed ;  that,  r^^qob 
looking  at  the  warrants  that  had  been  mentioned,  he  saw  that  '- 
the  smoant  of  interest  was  121. 10««  for  half  a  year's  interest,  and  that  the 
day  was  named  when  the  interest  was  payable ;  that  the  letter  then 
placed  in  witness's  hands  was  in  Enthoven's  handwriting ;  and  that  it 
tras  probably  in  consequence  of  that  letter  that  he  sent  the  opinions. 
The  letter,  which  was  read,  was  as  follows : — 

<<Moorgate-street,  17th  March,  1849. 

«My  Dear  Sir, — ^In  reply  to  your  very  friendly  note  of  the  15th, 
the  contents  of  which  I  appreciate,  as  an  old  friend,  I  write  to  ask  yoia 
therefore  to  oblige  me  by  allowing  me  to  peruse  the  counsers  opinion 
you  Bpeak  of. 

(Signed)  »H.  J.  Esthovex.  f 

<(  James  Cunliffe,  Esq.**  } 

Mr.  Ganliffe  further  stated  that,  after  he  had  received  the  letter  whiq^i 
had  been  read,  he  went  with  the  opinions;  that  Enthoven  had.  closed 
his  account  with  their  bank  soon  after  this  commenced ;  and  that  be 
(the  witness)  had  never  received  payment  of  the  principal  money. 
And,  in  answer  to  questions  by  the  court,  Mr.  Cunliffe  further  stated 
that  the  plaintiffs  were  then  in  Warwickshire ;  that,  at  the  time  tbo 
advance  was  made,  they  were  residing  at  Leamington ;  that  his  comma- 
nicatioDS  with  them  were  by  letter;  that,  during  the  time  he  (the  witness) 
had  had  communications  with  Enthoven  since  the  failure  of  payment 
of  interest,  the  amount  of  the  advance  had  frequently  been  mentioned 
hetween  them ;  and  that  the  amount  mentioned  was  8500/. 

It  was  admitted  by  the  counsel  for  the  defendant,  that  the  check  for 
3500{.,  drawn  by  Cunliffe,  had  been  duly  paid  to  the  defendant.  \ 

Robert  Smith  sttated  that  be  was  a  clerk  at  Barclay's.  And,  upon 
his  cross-examination  by  the  counsel  for  the  defendant,  the  witness 
further  stated,  that  he  had  been  at  Barclay's  thirty  years ;  that  En« 
thoven  had  banked  *there  about  ten  years ;  that,  in  July,  1845,  r^iqo^ 
Enthoven  kept  what  was  considered  a  good  account,  varying  ^ 
fromTOOOJ.  tolO,00(M. 

James  Lonergan  stated,  that  he  was  a  clerk  of  Cunliffe's ;  that  he 
Wag  so  in  the  year  1648 ;  and,  on  certain  documents  being  put  into  his 
I^nd  by  the  connsel  for  the  plaintiffs,  being  certain  of  the  said  war* 
Tants  or  coupons  for  payment  of  interest,  which  had  been  cut  off  the 
'Seven  documents  before  mentioned,  to  wit,  seven  several  warrants  for 
the  payment  of  the  interest  due  on  the  15th  of  July,  1848,  the  witness 
further  stated,  tliaf ,  m  the  15th  of  July,  1848,  he  presented. those 
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ddcnments  at  the  ofSce  of  The  Copper  Miners*  Company,  in  Broi4 

Street ;  that  he  saw  the  clerk  there ;  that  thej  told  him  he  most  go  to 

the  Bank  of  England ;  that  they  coald  not  pay  them,  the  Bank  of 

England  had  got  their  affairs  in  hand  then ;  that  he  afterwards,  bj  the 

•direction  of  Mr.  Conliffe,  went  to  the  Bank  of  England,  on  the  same 

,day ;  that  he  presented  them  at  the  Bank  of  England;  that  the  answer 

he  got,  was,  that  they  did  not  know  anything  about  them ;  that  he 

went  back  to  Mr.  Cunliffe,  to  inform  him  that  the  bank  would  not  pay 

.them ;  that  Mr.  Cunliffe  told  him  to  go  to  Enthoven,  and  inform  him 

of  it ;  that,  in  consequence  of  that,  he  went  to  Enthoven *s  on  the  same 

.day ;  that  he  saw  Enthoven,  jun. ;  that  he  (the  witness)  had  the  coupons 

(meaning  the  said  last-mentioned,  documents)  with  him  in  his  hand; 

that  he  asked  Enthoven,  jun.,  who  was  to  pay  them ;  that  Enthoven, 

.jun.,  said  he  knew  nothing  at  all  about  them,  and  that  he  would  speak 

.to  his  father  when  he  came  in;  and  that  all  this  took  place  on  the  15th 

of  July,  1848. 

Timothy  Surr  stated  that  he  was  attorney  for  the  plaintiffs ;  that  he 
was  directed,  either  by  Mr.  Cunliffe,  or  one  of  his  clerks,  putting  the 
coupons  (meaning  the  said  last-mentioned  warrants,  or  coupons)  into 
^oQA-}  b>B  hands,  *to  give  notice  to  the'  defendant,  Enthoven,  of  their 
^  dishonour;  that  he  did  so,  on  the  17th  of  July ;  that  he  had  hi 


original  draft  of  the  notice  of  dishonour,  which  was  as  follows : — 

<<  Lombard  Street,  17th  July,  1848. 

«<  Sir, — ^I  am  instructed  by  the  holder  of  the  debentures  or  promis- 
sory notes  of  The  Governor  and  Company  of  Copper  Miners  in  Eng- 
land, Numbers  5286,  5248,  5249,  5250,  5251,  5252,  and  5253,  for  500iL 
each,  and  respectively  dated  the  15th  of  July,  1845,  to  inform  you  that 
the  said  debentures,  coupons,  or  warrants  for  the  payment  of  the  inte- 
.rest  due  on  such  debentures  or  notes  on  the  15th  instant,  have  been 
duly  presented  for  payment,  and  have  not  been  paid ;  and  I  have  to 
-request  the  immediate  payment  thereof  from  you  as  the  endorser  of 
such  debentures  or  notes. 
I  (Signed)  <<Timotht  Subr. 

<<  H.  J.  Enthoven,  Esq." 

Upon  cross-examination,  he  stated,  that  a  letter  was  written  on  the 
,16th  of  July,  1849,  by  his  clerk,  by  his  (witness's)  direction ;  and  that 
the  cases  and  opinions  before  mentioned  were  in  court. 

Joseph  William  Gray  stated,  that  in  the  month  of  August,  1845,  he 

•was  a  clerk  in  Cunliffe's  bank ;  that,  upon  turning  to  the  entry  of  the 

:6th  of  August,  1845,  he  found  that  that  entry  was  in  his  handwriting; 

that  that  book  was  the  day-book ;  that  the  plaintiffs  were  at  that  time 

•eustomers  of  Messrs.  Cunliffe,  and  banked  with  them,  and  that  that 

was  their  account  with  Messrs.  Cunliffe;  that,  on  the  5th  of  Augostp 

1845,  he  debited  the  plaintiffs  with  8500/. 

Upon  cross-examination,  he  stated,  that  the  entry  in  the  day-book 
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was,  « Credit  Eathoven  k  Co.  8500/.,  seven  bonds  Mining  Company,  5 
per  cent. ;"  that  the  next  entry  was  «« Debit  Misses  Hoyle,  35002.9 
jeren  bonds  Mining  Company.*' 

*The  counsel  for  the  plaintiffs  tendered  and  offered  to  put  in  r^oc^K 
evidence  the  said  seven  documents,  so  as  aforesaid  first  placed  *- 
in  the  hands  of  the  said  James  Cunliffe ;  and  the  counsel  for  the  de« 
fendant  then  objected  to  the  admissibility  of  the  same,  and. requested 
the  learned  judge  not  to  admit  or  receive  the  same  in  evidence: 
whereapon  the  learned  judge  then  and  there  inspected  one  of  the  said 
documents,  which  was  in  the  words  and  figures,  and  in  the  form  follow* 
ing;— 


n«  Oottntor  d:  Company 
o/  Copper  Minert  in 
£ngland» 

WARRANT 
For  Twelre  pounds  Ten 
ibilllDgi,  for  half  a  year's 
Interest  on  Debenture, 
Nou  5253,  da«  I5tb  Jaoo- 
irjr,  JS49. 

W.  iROLISy  Secretary, 


The  Ooeermor  is  Company 
</  Copper  Miiure  in 
England. 

I  WARRANT 

Vor  Twelre  poande  Ten 
ihiilinp,  for  half  a  year's 
Intereit  on  Debenture, 
No.  5252,  dne  15th  July, 
1849. 

W.  IiiflUS,  Secretary. 


Tie  Gotenutr  is  Company 
o/  Copper  Minere  in 
Enyland, 

WARRANT 
For  Twelre  poonde  Ten 
■btllings,  for  half  a  year'» 
laterett  on  Debenture, 
BTo.  5252,  due  Idtb  Jana- 
uy,  1850. 

W.  IsGLfS,  Secretary. 


[£4  Stamp.] 

The  Oovemar  and  Company  of  Copper  Miners  m 

England* 


Incorporated  bj  Royal  Charter,  A.  D.  1691. 

CAPITAL— ONE  MILLION  STERLING. 


No.  5252. 


(£500  Sterling.) 


[12«.  6d.  Stamp.] 


I 


The  Oortrnor  ib  Company 
of  Copper  Minere  in 
England, 

WARRANT 
For  Tvelve  ponnde  Ten 
•hilliogfl,  for  half  a  year's 
loterest  on  Debenture, 
Vo.  5252,  due  16th  July, 
1850. 

W.  InQLIB,  Secretary 


London.  * 
On  the  Fifteenth  day  of  July,  1850. 
The  Governor  and  Company  of  Copper  Minerii 
in  England  promise  to  pay  to  H.  J.  Enthoven, 
Esq.,  or  Order,  at  the  banking-house  of  Messrs. 
Denison,  Heywood,  Kennards,  and  Co.,  the  sutil 
of  Five  Hundred  pounds,  value  received,  and  fui^ 
,ther  to  pay  to  the  Holder  of  the  Warrants  an* 
nexed,  on  presentment  thereof,  as  they  shall  fall 
due,  Interest  on  the  said  sum  of  Five  Hundred 
pounds  at  the  rate  of  Five  per  cent,  per  annum. 

Given  under  the  Common  Seal  of  the  Corpora- 
tion, this  15th  day  of  July,  1845. 

By  order  of  the  Court  of  Assistants, 
JOHN  MACDONNELL.    [l.  s.] 

Wm.  Inqlis,  Secretary. 
(Endorsed.)    H.  J.  Enthoven. 


VOL.  xiu. — 82 
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'^0Q(n  *Thi8  docoment  was  impressed  with  a  promissory  note  Stamp, 
-'  denoting  the  payment  of  a  duty  of  I2«.  6d,y  being  one  of  the 
stamps  shown  and  appearing  on  the  face  of  the  said  document  as  hens 
•inbefore  shown  and  set  forth;  and  the  document  also  bore  a  stamp 
denoting  the  payment  of  a  duty  of  41,,  being  the  other  of  the  sail 
stamps  appearing  on  the  said  document  as  aforesaid ;  and  the  same  did 
not  then  appear  to  be  and  was  not  stamped  in  any  other  manner,  nor 
^id  any  further  or  other  stamp  duty  appear  to  have  been  paid  in  re- 
-Bpect  thereof,  or  of  any  part  of  the  same ;  and  the  said  document  was 
^Iso  endorsed  <«  H.  J.  Enthoven." 

The  counsel  for  the  defendant  then  and  there  objected  and  insisted 
that  the  said  document  was  inadmissible  in  law  as  evidence  in  support 
of  the  said  issue ;  but  the  learned  judge  held  that  the  document  wai 
good  and  admissible  in  law,  and  decided  to  receive  the  same  as  evidence 
^fbr  the  plaintiffs  on  the  said  trial ;  whereupon  the  counsel  for  the  de- 
fendant did  then  except  and  object  to  such  decision  and  determinatioa 
of  the  said  justice,  and  insist  that  the  same  last-mentioned  document 
was  not  then  admissible  in  evidence ;  but  the  said  justice  then  refused 
to  alter  his  said  decision,  and  then  allowed  the  last-mentioned  doeor 
ment  to  be,  and  the  same  was,  then  and  there  read  in  Evidence  to  the 

jury. 

The  counsel  for  the  said  plaintiffs  then  tendered  and  offered  in  evi- 
dence the  six  others  of  the  said  seven  documents  first  beforementioned; 
whereupon  the  aaid  justice  then  and  there  inspected  the  said  last-meo- 
^toned  documents,  which  were  in  the  same  words  and  figures  as  the  said 
other  document  so  as  aforesaid  inspected,  and  was  also  in  like  manner 
endorsed  <«  H.  J.  Enthoven  ;*'  but  each  of  the  six  last-mentioned  docu- 
ments  then  bore  and  was  impressed  with  one  $tamp  only,  that  is  to  say, 
ift  promissory  note  stamp  denoting  the  payment  of  a  duty  of  12«.  6d.; 
^^f^71  ^^^  ^^  other,  stamp  was  '^aflBxed  or  appeared  thereon,  nor  did 
I  -'  any  other  stamp  duty  appear  to  have  been  paid  in  respect  of  the 
aame,  or  any  part  thereof;  and,  the  said  last-mentioned  documents 
Jiaving  been  so  inspected,  the  counsel  for  the  defendant  then  and  there 
.objected  and  insisted  that  the  same  were  inadmissible  in  law  as  evidence 
in  support  of  the  said  issues ;  but  the  said  justice  then  held  that  the 
said  six  last-mentioned  documents  were  admissible  in  law  as  evidence, 
ai^d  decided  to  receive  the  same  as  evidence  for  the  plaintiffs  on  the  said 
.trial ;  whereupon  the  counsel  for  the  defendant  did  then  except  and 
object  to  such  decision  and  determination  of  the  said  justice,  and  insist 
that  the  said  six  last-mentioned  documents  were  not  then  admissible  ia 
evidence ;  but  the  said  justice  then  refused  to  alter  his  said  decision, 
and  then  allowed  the  said  six  last-mentioned  documents  to  be,  and  the 
same  were,  then  and  there  read  in  evidence  to  the  said  jury.  The 
counsel  for  the  plaintiffs  then  and  there  also  tendered  and  offered  te 
put  in  evidence  certain  of  the  said  warrants  or  coupons  hereinbeCnre 
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mentioned,  to  wit,  the  said  several  warrants  or  coupons  so  alleged  to 
liave  been  presented  for  payment  as  aforesaid ;  whereupon  the  said  joa- 
tiee  then  and  there  inspected  one  of  the  said  last-mentioned  warrants, 
or  coupons,  which  was  as  follows  :-*- 

<(The  Governor  and  Company  of  Copper  Miners  in  England. 
«  Warrant  for  Twelve  pounds  Ten  $hilling%^  for  half  a  years  inte- 
rat  on  Debenture^  No..  5252,  du4  15th  Jultfy  1848. 

«  W.  Inglis,  Secretary." 

This  document  bore  no  stamp  denoting  the  payment  of  any  duty, 
nor  did  any  stamp-duty  whatever  appear  to  have  been  paid  in  respect 
of  the  same ;  whereupon  the  counsel  for  the  defendant  objected  and 
insisted  that  the  said  last-mentioned  document  was  inadmissible  in  law 
as  evidence  in  support  of  the  said  issues ;  but  the  said  *jn8tice  r«qob 
then  held  and  affirmed  that  the  said  last-mentioned  document  ^ 
wu  admissible  in  law  as  evidence,  and  decided  to  receive  the  same  as 
eridence  for  the  plaintiffs  on  the  said  trial :  whereupon  the  counsel 
for  the  defendant  did  then  and  there  except  and  object  to  such  decision 
and  determination  of  the  said  justice,  and  insist  that  the  last-mentioned 
doeoment  was  not  then  admissible  as  evidence ;  but  the  said  justice 
then  refused  to  alter  his  said  decision,  and  then  allowed  the  said  last- 
mentioned  document  to  be,  and  the  same  was,  then  and  there  read  to 
the  said  jury. 

The  learned  judge,  in  his  summing  up,  directed  the  jury  to  say, 
upon  the  evidence  so  given  as  aforesaid, — first,  whether  the  transaction 
of  the  5th  of  August,  1845,  was  a  purchase  of  the  said  instrumentis 
(meaning  the  said  seven  documents)  so  purporting  to  be  bonds  or  notes 
of  The  Goverjior  and  Company  of  Copper  Miners  in  England,  abso- 
lutely, or  was  in  fact  an  advance  of  money  made  by  the  said  Cunliffe, 
.on  behalf  of  the  plaintiffs,  to  the  defendant,  on  the  collateral  security 
of  the  said  instruments,-^econdly,  if  they  should  be  of  opinion  that  ft 
was  not  a  purchase  of  the  said  instruments,  but  an  advance  of  money 
as  aforesaid,  whether  it  was  an  advance  of  money,  to  be  repaid  on  re- 
quest,— and,  thirdly,  whether,  if  they  should  be  of  opinion  that  it  was 
an  advance  of  money,  but  not  to  be  repaid  on  request,  whether  it  waa 
an  advance  of  money,  to  be  repaid  in  any  intermediate  time  during  this 
.five  years'  currency  of  the  said  last-mentioned  instruments  respectively, 
in  case  failure  should  be  made  in  payment  of  the  instalments  of  inte- 
rest thereon,  or  of  any  of  them.  And  he  told  them  that  there  was 
evidence  for  their  consideration  on  each  of  these  questions;  that,  if 
they  should  be  of  opinion  that  the  transaction  of  the  5th  of  August, 
1845,  waa  not  a  purchase  of  the  said  instruments,  but  an  advance  of 
money,  either  to  be  repaid  on  request,  or  to  be  repaid  *at  any  r^coog 
iBterroediiite  time  during  the  currency  of  the  said  instruments  ^ 
respectively,  in  case  failure  should  be  made  in  pjiyment  of  the  said 
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instalments  of  interest,  or  any  of  them,  they  might  find  their  verdict 
for  the  plaintiffs  on  the  issue  lastly  within  joined,  so  far  as  the  stmt 
related  to  the  eighth  count,  for  the  sum  of  8500Z.,  and  also  on  the  issut 
joined  on  the  tenth  count ;  and  that,  upon  such  last-mentioned  issae^ 
they  might  allow  interest  on  the  said  sum  of  3500Z.  from  the  15th  of 
January,  1848,  at  the  rate  of  5  per  cent,  per  annum. 

The  counsel  for  the  defendant  thereupon  interposed,  and  objected, 
and  excepted  that  the  document  so  as  aforesaid  first  read  and  objected 
to,  was  not  admissible  in  law  as  evidence,  and  could  not  be  treated  or 
considered  by  the  said  jury  as  evidence,  in  support  of  the  issue  lastlj 
within  joined,  so  far  as  the  same  related  to  the  eighth  and  tenth  couDta 
of  the  declaration,  or  either  of  them ;  and  prayed  the  said  justice  to 
inform  and  direct  the  jury  that  the  same  were  not  admissible  in  evidence, 
and  could  not  be  treated  or  considered  by  the  jury  as  evidence  for  that 
purpose. 

And  the  counsel  for  the  defendant  then  also  objected  and  excepted 
that  the  said  six  documents  so  as  aforesaid  secondly  read,  and  objected 
to,  were  not  admissible  in  law  as  evidence,  and  could  not  be  treated  or 
considered  by  the  jury  as  evidence,  in  support  of  the  issue  lastly  withia 
joined  as  to  the  said  eighth  and  tenth  counts,  or  either  of  them,  and 
.prayed  the  said  justice  to  inform  and  direct  the  jury  accordingly. 

And  the  counsel  for  the  defendant  then  also  objected  and  excepted 
that  the  said  document  so  as  aforesaid  thirdly  read,  that  is  to  saj,  the 
aaid  warrant  or  coupon  lastly  hereinbefore  set  forth,  was  not  admissible 
in  law  as  evidence,  and  could  not  be  treated  or  considered  by  the  jury 
as  evidence,  in  support  of  the  issue  lastly  within  joined  as  to  the  ssid 
•^Qni  ^^S^^^  ^^^  tenth  counts,  or  either  *of  them,  and  prayed  the  said 
-^  justice  to  inform  and  direct  the  jury  accordingly.  But  the  said 
justice  then  and  there  refused  to  alter  his  said  opinion  and  direction, 
and  then  left  the  same  documents  respectively  to  the  consideration  of 
the  said  jurors  as  such  evidence,  in  manner  aforesaid. 

And  the  counsel  for  the  defendant  then  further  objected  and  ex- 
cepted, that  there  was  no  evidence  for  the  consideration  of  the  jury,  or 
which  ought  to  be  left  by  the  said  justice  to  the  consideration  of  the 
Jury,  in  support  of  the  aSirmative  of  the  issue  joined  upon  the  eighth 
and  tenth  counts  of  the  declaration :  but  the  said  justice  then  and 
there  held,  that  there  was  evidence  for  the  consideration  of  the  jury, 
and  which  ought  to  be  left  for  the  consideration  of  the  jury,  in  support 
of  both  these  counts:  whereupon  the  counsel  for  the  defendant  ex- 
cepted to  the  said  opinion  and  direction  of  the  said  justice  iu  that 
behalf. 

The  jury,  upon  the  said  direction  of  the  said  justice,  found  that  the 
transaction  of  the  5th  of  August,  1845,  was  not  a  purchase  of  the  said 
instruments,  but  an  advance  of  money,  and  that  such  advance  was  not 
to  be  repaid  on  request|  but  was  an  advance  to  be  repaid  forthwith,  on 
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fiilare  of  the  payment  of  any  of  the  said  instalments  of  interest ;  and 
tbereapon  gave  their  verdict  in  favour  of  the  plaintiffs,  upon  the  said 
issue  lastly  vithin  joined  as  to  the  eighth  count  of  the  declaration,  for 
the  sum  of  3500/.,  and  for  the  further  sum  of  893/.  15«.  upon  the  tenth. 
eoQDt,  for  interest  on  the  85002.  at  the  rate  aforesaid,  from  the  15tli 
of  January,  1848. 

•  Judgment  having  been  entered  for  the  plaintiffs  below,  upon  the: 
issue  joined  on  the  plea  to  the  eighth  and  tenth  counts,  and  for  the 
defendant  below  upon  all  the  other  issues,  the  defendant  below  brought 
a  writ  of  error,  which,  with  the  bill  of  exceptions,  came  on  for  argu- 
ment, at  the  sitting  after  the  last  Hilary  Term,  ^before  Parke,  r^^qqi. 
B.,  Patteson,  J.,  Alderson,  B.,  Piatt,  B.,  and  Martin,  B.  ^ 

BoviUy  for  the  plaintiff  in  error. — The  warrants  or  coupons  were  not  ad* 
missible  in  evidence  without  stamps,  being  in  form  and  effect  promissory 
aotes.  [Pabkb,  B. — The  Copper  Miners'  Company  could  only  bind 
themselves  by  deed.  These  coupons  are  not  binding  instruments  per 
se :  they  are  part  of  the  debenture.]  They  are  signed  by  the  secre- 
tary on  behalf  of  the  company,  and  specify  the  amount  to  be  paid,  and 
the  time  of  payment.  In  Allen  v.  The  8ea  Fire  and  Life  Assurance 
Company,  9  C.  B.  574  (E.  C.  L.  R.  vol.  67),  an  instrument  issued  by 
a  company  completely  registered,  pursuant  to  the  7  &  8  Vict.  c.  110^ 
in  this  form, — <^  Sea  Fire  and  Life  Assurance  Company.  To  the  cashier*. 
Thirty  days  after  date,  credit  Mrs.  A.,  or  order,  with  the  sum  of  81 1!* 
9i.  6i.,  claims  per  Susan  King,  in  ea»h^  on  account  of  this  corporation," 
—and  signed  by  two  of  the  directors  of  the  company,  was  held  to  be  a 
promissory  note,  and  binding  on  the  company :  and  in  Ellison  v.  Col- 
Kngridge,  9  C.  B.  570  (E.  C.  L.  R.  vol.  67),  a  similar  instrument  was? 
held  to  be  properly  declared  on  as  a  bill  of  exchange.  [Wiohtman,. 
J.— The  court  held  «* credit  in  cash"  to  mean  "pay  the  money."] 
These  coupons,  being  payable  to  the  holder,  are  transferrable  like  bills 
or  notes.  No  particular  form  of  words  is  necessary  to  constitute  a  pro- 
missory  note  or  a  bill  of  exchange :  Morris  v.  Lee,  2  Lord  Raym.  1396; 
Wheatley  v.  Williams,  1  M.  k  W.  533  ;t  Brooks  v.  Elkins,  2  M.  &  W^ 
74.f  [Parke,  B. — Assuming  that  the  words  here  import  a  promise  to 
pay,  there  is  no  payee.]  A  promise  to  pay  to  a  fictitious  payee,  or  to 
the  maker's  own  order,  is  a  promissory  note  payable  to  bearer :  Brown 
».  De  Winton,  6  C.  B.  886  (E.  C.  L.  R.  vol.  60).  [Parke,  B.— There, 
it  was  the  endwrMement  that  created  the  contract.  These  coupons  are 
mere  tokens  ;  the  real  contract  is  in  the  debenture.] 

^The  debentures  themselves  were  inadmissible.  They  were  r^^qoo 
void,  by  reason  of  the  blank  left  therein  for  the  name  of  the  fu-  ^ 
tore  purchaser.  Ilebblewhite  v.  M*Morine,  6  M.  &  W.  200, f  is  pre- 
ebely  in  point.  The  London  and  Brighton  Railway  act,  1  Vict.  c.  cxix.^ 
1. 155,  requires  the  coaveyapce  of  shares  to  be  by  writing,  duly  stamped^ 
tinder  the  hands  and  seals  of  both  parties.     The  clause  afterwards  calU 
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file  iristrntneDt  a  <«  deed  or  conveyance"  and  a  «  deed  of  sale  or  tnnt^ 
ter  :'*  and  it  was  held,  that  this  conveyance  must,  in  order  to  satisfy 
the  statute,  be  by  deed^  and  therefore,  that  an  instrument  of  transfer 
4f  shares,  executed  by  the  proprietor  of  such  shares,  with  a  blank  for 
the  name  of  the  purchaser,  and  handed  over  by  him  to  the  plaintiil^  by 
whom,  on  the  sale  of  such  shares  to  the  defendant,  the  defendant'a 
ttame  was  inserted  as  the  purchaser,  was  void.  Parke,  B.,  after  refer- 
ring to  several  cases  where  deeds  executed  with  blanks  were  held  to  be 
bad,  thus  concludes :  <<  It  is  unnecessary  to  go  through  all  the  others 
which  were  cited  on  the  argument.  It  is  enough  to  say^  that  there  is. 
none  that  shows  that  an  instrument  which,  when  executed,  is  incapable 
of  having  any  operation,  and  is  no  deed,  can  afterwards  become  a  deed^ 
by  being  completed  and  delivered  by  a  stranger,  in  the  absence  of  the 
party  who  executed,  and  unauthorized  by  instrument  under  seal.  In: 
truth,  this  is  an  attempt  to  make  a  deed  transferrable  and  negotiable, 
like  a  bill  of  exchange  or  Exchequer  bill,  which  the  law  does  not  per- 
mit." When  the  defendant  filled  up  the  blank  by  inserting  therein  his 
own  name,  and  endorsed  the  instrument,  he  thereby  made  it,  as  against 
himself,  a  promissory  note.  <' Every  endorsement,"  says  Holt,  G.  J., 
'Ux  Hill  V.  Lewis,  1  Salk.  132,  <«is  a  new  bill,  and  so  long  as  a  bill  is  in 
agitation,  and  such  endorsements  are  made,  all  the  endorsees,  and  every 
of  them,  are  liable  as  a  new  drawer."  If  that  be  so,  the  instrument  in 
^oqq-i  question  clearly  required  a  new  *stamp  upon  its  endorsement  by 
^  the  defendant :  per  Tindal,  G.  J.,  in  Plimley  r.  Westley,  2  N. 
G.  252,  2  Scott,  426.  [Parke,  B. — If  the  instrument  is  a  promissory 
note,  the  endorsement  would  not  render  a  new  stamp  necessary.]  How- 
ever informal  a  note  may  be,  a  man  who  authenticates  it  by  his  endorse- 
ment is  liable  to  be  sued  upon  it :  Ex  parte  Clarke,  8  Bro.  G.  G.  238. 

Wataon^  for  the  defendants  in  error,  was  stopped  by  the  court. 

Cur.  adv»  vuU. 

Parke,  B.,  afterwards  delivered  the  judgment  of  the  court. 

We  have  considered  this  case,  and  we  do  not  think  it  will  be  neces« 
sary  to  call  on  Mr.  Watson. 

This  is  an  action  upon  several  bonds  or  debentures,  or  alleged  pro* 
missory  notes,  of  The  Governor  and  Gompany  of  Gopper  Miners  of 
England.  There  were  seven  special  counts  ;  and  there  were  four  com- 
mon counts, — the  eighth  was  for  money  lent,  and  the  tenth  for  interest. 
On  the  trial,  there  were  offered  and  received  in  evidence,  in  the  first 
place,  these  bonds  or  promissory  notes,  one  of  which  had  two  stamps, 
viz.  a  4{.  stamp,  a  proper  stamp  for  a  deed,  and  also  a  proper  stamp  for 
SOOZ.  upon  a  promissory  note,  viz.  12s.  6(2.,  and  the  other  six  had  only 
the  latter  stamp  ;  and  there  was  also  offered  in  evidence,  and  received, 
a  detached  coupon,  or  warrant,  which  had  been  originally  annexed  to 
this  bond,  debenture^  or  prombsory  note,  and  afterwards  detached 
from  it* 
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The  first  exeeption  to  the  mliorgof  the  learned  judge^  was,  tbat  now 
•f  these  instramenta  irere  admissible  in  evidence;  that  the  debentures-' 
or  bonds  were  not,  because  thej  were  not  on  the  proper  stamp,  or  a^ 
large  portion  of  them ;  and  that  the  warrant,  or  coupon,  was  r^nq i 
^t  admissible  in  evidence,  for  want  of  a  stamp.  All  that  the  ^' 
learned  judge  decided  upon  that  question,  was,  that  all  the  documents^ 
were  admissible ;  and,  if  they  were  admissible  for  any  purpose,  that' 
exeeption  cannot  prevail.  If  they  were  made  an  improper  use  of  after* 
vardK,  then  there  must  be  an  eiception  to  the  summing  up  and  charge: 
to  thn  jury,  with  respect  to  the  use  so  made  of  the  instruments.  Wet 
are  k(i  of  opinion  that  these  bonds,  or  debentures,  were  properly  ad-> 
micted  in  evidence  for  one  purpose,  that  is,  for  the  purpose  of  showing 
tbat  ihey  really  were  worthless  as  such ;  and,  therefore,  to  lay  a  fouii"» 
dation  for  the  plaintiffs'  right  to  recover  on  the  money  counts.  If  they 
bad  been  used  in  order  to  support,  and  the  learned  judge  had  said  they 
vere  evidence  in  support  of,  the  special  counts,  that  would  have  been 
wrong,  because  they  were  on  improper  stamps  ;  and,  in  the  next  place^ 
Ihe  debentures,  or  deeds,  were  void,  because,  if  the  jury  believed  the 
statement  of  Mr.  Cunliffe,  when  they  were  presented  to  him,  and  the 
noney  was  advanced,  there  was  a  blank  for  the  name  of  the  payeey 
tbat  blank  being  filled  up  afterwards  by  the  defendant,  with  the  words 
^Enthoven  or  order.'^  We  have  none  of  us  any  doubt  that  these  were 
admissible  for  the  general  and  simple  purpose  of  showing  that  the  secu^ 
jities  were  worthless. 

Then,  with  respect  to  the  detached  coupon,  we  have  already  pro^ 
nottDced  our  opinion,  that  that  was  admissible,  because,  looking  at  the 
face  of  it,  it  is  nothing  but  a  mere  piece  of  paper,  it  is  no  bill  of  ex-^ 
change, — ^it  is  no  promissory  note  ;  because  it  wants  the  essential  char-» 
acter  of  a  promissory  note,  seeing  that  there  is  not  the  name  of  any 
person  mentioned  in  it  as  payee.  Therefore,  we  are  all  of  opinion  thai 
this  document  was  properly  admissible  in  evidence. 

The  next  question  is,  what  was  the  exception  to  the  ruling  of  the 
learned  judge,  and  whether  that  exception  '^is  well  founded  ?  r^qqfi 
Kow,  we  are  all  of  opinion,  that,  looking  at  the  bill  of  exceptions  ^ 
altogether,  the  exception  was,  to  the  direction  of  the  learned  judge^' 
that  there  was  evidence  in  the  ease  of  a  loan,  and  evidence  of  a  loan  to 
be  repaid  on  request,  and  evidence  of  a  loan  to  be  repaid  in  the  event? 
(^f  any  one  of  the  instalments  of  interest  not  being  paid.  It  was  on  this' 
latter  point  that  the  court  entertained  some  doubt,  until  they  had  an  op- 
^ortanity  of  fully  considering  the  different  parts  of  the  bill  of  exceptions* 
The  direction  of  the  learned  judge  was  this  :  he  «  directed  the  jury 
to  find  and  aay,  upon  the  sud  evidence  so  given  as  aforesaid, — first,' 
whether  the  said  triysaetioa  of  the  5th  of  August,  1845,  was  a  par^' 
chase  of  the  said  instruments  (meaning  the  said  seven  documents)  80> 
pQcportiiig  to  be  l^onda  xtf  notes,  of  Xlke  Qotehior  and  Company  of 
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Copper  Miners  in  England,  absolutely,  or  was,  in  fact,  an  advance  of 
money  made  by  Mr.  CanliiTe  on  behalf  of  the  plaintiffs,  to  the  defend- 
ant,  on  the  collateral  security  of  the  said  instruments, — secondly, 
if  they  should  be  of  opinion  that  it  was  not  a  purchase  of  the  said 
instruments,  but  an  advance  of  money,  as  aforesaid,  whether  it  was  an 
advance  of  money  to  be  repaid  on  request,— and,  thirdly,  whether,  if 
they  should  be  of  opinion  that  it  was  an  advance  of  money,  but  not  to 
be  repaid  on  request,  whether  it  was  an  advance  of  money  to  be  repaid 
at  any  intermediate  time  during  the  five  years'  currency  of  the  last* 
mentioned  instruments  respectively,  in  case  failure  should  be  made  ia 
payment  of  the  instalments  of  interest  thereon,  or  of  any  of  them :" 
and  the  said  justice  then  and  there  directed  the  jury  <«  that  there  wu 
evidence  for  their  consideration  on  each  of  the  said  questions.'*     When 
we  come  to  the  formal  objection,  it  is  shaped  in  this  way : — ^The  conn- 
sel  for  the  defendant  then  and  there  objected  and  eicepted, — ^first,  that 
the  bonds  or  promissory  notes  were  not  admissible, — and,  secondly, 
that  the  warrant  was  not  admissible,  and  ought  not  to  be^consi* 
dered:  and   <<the  counsel  for  the  defendant  then  and  there 
objected  and  excepted  that  there  was  no  evidence  for  the  consideration 
of  the  jury,  or  which  ought  to  be  left  by  the  said  justice  to  the  con» 
sideration  of  the  jury,  in  support  of  the  affirmative  of  the  issue  joined 
upon  the  eighth  and  tenth  counts  of  the  declaration ;  but  the  said  jus- 
tice then  and  there  held  and  affirmed,  and  gave  it  as  his  opinion  in  law, 
that  there  was  evidence  for  the  consideration  of  the  jury,  and  which 
ought  to  be  left  to  their  consideration,  in  support  of  both  those  counts ; 
and  the  aforesaid  justice  then  refused  to  alter  his   said  direction." 
Now,  «his  said  direction"  refers  to  the  direction  which  was  given 
before, — the  only  thing  called  a  direction  in  the  bill  of  exceptions. 
That  direction  is,  that  there  was  evidence  on  all  the  three  questions 
irhich  he  left  to  the  jury,     «  Whereupon  the  counsel  for  the  defendant 
then  and  there  excepted  to  the  said  opinion  and  direction,  that  the  said 
direction  was  wrong :"  and,  if  we  were  of  opinion  that  all  the  three 
parts  of  the  summing-up  were  not  supported  by  the  evidence, — if  there 
was  evidence  on  two,  and  not  on  the  third, — ^it  would  be  our  duty  to 
f  ward  a  venire  de  novo. 

t  The  first  question  is,  whether  there  was  evidence  that  this  was  not  a 
purchase  of  these  bills,  but  was  a  loan.  There  was  abundant  evidence 
of  that  on  the  testimony  of  Mr.  Cunliffe,  that,  as  to  the  loan,  the  evi* 
dence  was,  that  the  money  was  to  be  returned  on  request.  The  only 
difficulty  the  court  had,  was,  to  see  whether  there  was  evidence  to  be 
l^ft  to  the  jury,  that  it  was  the  agreement  of  the  parties,  at  the  time 
q(  the  loan,  that,  in  case  the  instalments  were  not  duly  paid,  the  princi* 
pal  should  become  due ;  secondly,  whether  there  w|b  evidence  to  support 
the  claim  for  interest. 
.  Now,  the  aocouni  that  ia  given  by  Mr*  Onnliffe,  after  stating  tbt. 
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original  transaction,  is,  <<  that  he  knew  that  some  of  the  warrants  had' 
been  paid  since  that  *endorsenient."     That  is  material.     "  That  p^qq« 
he  (the  witness)  knew  of  the  non-payment  of  the  interest  doe  *- 
on  the  15th  of  July,  1848  (that  was  the  first  non-payment  of  interest), 
on  the  same  day,  or  the  day  after;  that,  soon  after,  the  witness  had' 
constant  commnnications  with  the  plaintiffs  on  the  subject;  that  he; 
repeatedly  applied  to  Enthoven  for  the  principal  money  due  thereon* 
respectively :  that  he  applied  to  Enthoven  for  the  principal  money,  by 
word  of  month,  as  soon  as  he  saw  him  after  the  first  of  the  warrants  | 
that  fell  due  was  not  paid  ;  that  he  told  Enthoven  that  the  security  was 
not  good,  and  that  now  something  else  onght  to  be  given  for  it,  or  paid ; ' 
that  EothoTen  said,  in  reply  to  that,  that  some  arrangement  would  be ' 
made,  and  that  these  bonds  would  be  paid  by  the  company.     Nothing  | 
more  passed  at  that  interview."     Then,  here  is  a  demand  made  by  Mr. 
Cuoliffe  on  behalf  of  the  plaintiffs,  shortly  after  the  first  of  the  warrants  < 
is  unpaid,  either  for  security,  or  the  payment  of  the  principal ;  to  which 
Enthoven  says  nothing.     Surely  that  is  matter  for  the  consideration*^ 
of  the  jury,  whether  Enthoven,  according  to  the  understanding  at  the' 
time  the  contract  was  made,  had  not  agreed,  that,  in  case  the  security'" 
ihonld  turn  out  to  be  insufiicient  in  any.  respect,  the  principal  money 
should  be  repaid.     I  do  not  say  whether  or  not  the  jury  ought  to  have 
feand  a  verdict  for  the  plaintiffs  on  the  evidence;  that  is  a  matter  for^ 
them  to  consider.     But  surely  it  is  some  evidence  to  go  to  the  jury, 
and  fit  for  their  consideration,  that  the  understanding  of  the  parties. 
It  the  time  of  the  original  contract,  was,  that  the  principal  should  be^ 
repaid,  in  case  the  securities  turned  out  to  be  insufficient,  and  the 
instalments  were  not  punctually  paid. 

Then,  the  next  question  was, — whether  there  was  evidence  for  the 
consideration  of  the  jury  respecting  the  amount  of  interest  to  be  paid  ? 
Now,  the  account  that  is  given  by  Mr.  Cunliffe,  on  his  examination  iji 
chief,  is  *this :  he  says  that  the  agreement  for  interest  was  on  r^qgo 
the  document  itself,  and,  by  saying  the  agreement  was  on  the  ^ 
document  itself,  he  meant  that  the  agreement   with   Enthoven   was 
totally  distinct  from  that  on  the  document  itself ;  that  there  was  an 
agreement  with  Enthoven  that  he  should  pay  oL  per  cent,  for  this* 
sdvance;  that  the  agreement  as  to  the  interest  to  be  paid  on  the  war-' 
rants  or  coupons  was  on  the  document  itself.     Now,  the  warrants  or* 
coupons  had  on  the  face  of  them  expressly  what  the  interest  was,,  and^ 
therefore  those  warrants  or  coupons  were  admissible  in  evidence  ;  and* 
there  was  no  occasion  therefore  to  refer  to  the  bond  or  promissory  note,' 
b  order  to  see  what  the  interest  wasj  that  there  was  no  other  agree-* 
nent  between  him  and  Enthoven  besides  what  appears  on  the  docu-* 
ment,  as  to  the  rate  of  interest  which  was  to  be  paid.     That  was  m* 
puestion  for  the  consideration  of  the  jury,  whether  the  agreement  to^ 
P&7  the  interest  was  not  entirely  dehors  the  only  inadmissible  doca«^ 
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ments  that  are  produced ;  and  they  only  referred  to  those  docameaU 
for  the  amount  of  interest.  On  that  question,  the  evidence  was  per- 
fectly unobjectionable.  We  think  there  was  evidence  which  entitled  the 
plaintiff  to  interest  on  that  footing.  Either  the  interest  was  expressed 
0^  the  warrant  itself,  which  is  clearly  admissible  in  evidence,  not 
requiring  any  stamp,  or  the  agreement  was  that  he  should  have  such 
interest  as  is  mentioned  in  the  documents  that  are  unstamped,  and 
then  these  documents  would  be  perfectly  admissible  for  the  purpose  of 
explaining  what  the  interest  was ;  because  we  take  it  to  be  clear,  that, 
if  a  man  by  agreement  agrees  to  do  a  thing,  the  force  of  the  agreement 
being  the  contract  itself,  if  he  refers  to  an  inadmissible  document 
iQerely  to  state  the  amount,  that  inadmissible  document,  the  unstamped 
document,  is  evidence  for  the  purpose  of  making  out  that  averment. 
We  think  there  was  in  this  case  evidence  to  go  to  the  jury,  both  that 
*'1IQQ1  ^^^  ^principal  money  was  to  be  returned  in  case  default  shoold, 
-'  be  made  in  the  payment  of  the  interest,  and  also  that  the  loan 
was  upon  interest,  and  that  at  5L  per  cent.  The  result  will  be,  that 
the  learned  judge's  direction  is  right  in  point  of  law,  and  the  judgment 
will  be  afiSrmed.  Judgment  affirmed. 


fiARRISON  r.  CRESWICK,  Public  Officer  of  THE  SHEFFIELD 
^    and  ROTHERHAM  JOINT-STOCK  BANKING  COMPANY. 

A  esate  and  all  matters  in  difference  between  the  parties  were  referred  to  a  barrister.  A  crosi- 
elaim  was  urged  on  the  part  of  the  defendant  before  the  arbitrator.    The  arbilraior,  profe«siiig 

'to  make  his  award  *'of  and  eoneeming  the  said  seveml  premises  so  referred  as  aforesaid,* 
after  disposing  of  all  the  issues  in  favour  of  the.  plaintiff,  directed  the  defendant  to  pay  a 
gross  sum  to  the  plaintiff,  apportioned  the  costs  of  the  reference  and  award,  and,  on  psTmeat 
thereof,  directed  that  the  plaintiff  should  execute  and  deliver  to  the  defendant  a  penenl 

'  release  :  but  nothing  was  said  in  respect  of  the  cross-claim : — Held,  that  the  award  was^ 
nevertheless,  final ;  for,  that  it  must  be  intended  from  the  silence  of  the  arbitrator  npoa  the 
aubject  that  he  had  negatived  the  cross-claim. 

« 

This  was  an  action  of  debt  upon  an  award. 
;  The  declaration  stated,  that  theretofore,  to  wit,  on  the  Slst  of  March, 
1849,  the  plaintiff  then  being  such  registered  public  officer  as  aforesaid 
of  the  said  persons  united  and  established  in  copartnership  as  aforesaid 
under  the  said  name,  style,  and  firm  of  The  Sheffield  and  Rotherbam 
Joint-Stock  Banking  Company,  a  certain  action  on  promises  was  com- 
menced in  this  court,  on  behalf  of  the  said  copartnership,  by  and  ia 
(he  name  of  the  plaintiff  as  such  public  registered  officer  as  aforesaid, 
and  suing  for  and  on  behalf  of  the  said  copartnership  as  aforesaid, 
against  the  defendant ;  that  thereupon,  theretofore,  to  wit,  on  the  7th 
of  March,  1850,  the  said  action  being  depending  in  the  said  court,  and 
lindetermined,  by  a  judge's  order,  dated,  &c.,  it  was,  amongst  other 
flings,  ordered,  with  the  consent  of  the  attorneys  on  both  sides  in  the 
|uud  cause  (the  said  attorneys  being  then  duly  authorized  to  give  such 
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consent),  that  the  said  caase  and  all  matters  in  difference  between  the 
said  parties  should  *be  referred  to  the  award,  &c.,  of  one  G.  M.  r#  ^  r^A 
D.,  80  as  that  be  should  make  and  publish  his  award  in  writing  *- 
of  and  concerning  the  matters  referred  to  him,  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such  of  them  as  should  require  the 
same,  or  to  the  public  officer  for  the  time  being  of  the  said  banking 
company,  or  to  the  personal  representative  of  the  defendant,  in  case 
of  the  death  of  the  said  defendant  before  the  making  of  the  said  award, 
on  or  before  the  1st  of  January  then  next  ensuing,  or  on  or  before  such 
farther  or  ulterior  day  or  time  as  he  the  said  6.  M.  D.  should,  by  en* 
dorsement  to  be  made  on  the  said  order  before  or  after  the  said  day, 
appoint ;  and  it  was  also  ordered  that  the  said  parties  should  in  all 
things  abide  by,  perform,  fulfil,  and  keep  such  award  so  to  be  made  as 
aforesaid:  Averment,  that,  afterwards,  and  before  the  said  1st  ot 
Janaary  next  ensuing  the  making  of  the  said  order,  to  wit,  on  the  28th 
of  October,  1850,  the  said  G.  M.  D.,  having  duly  taken  upon  himself 
the  burthen  of  the  said  arbitration,  did  duly  make  and  publish  his 
award  in  writing  of  and  concerning  the  said  matters  referred  to  him, 
ready  to  be  delivered  to  the  said  parties,  or  such  of  them  as  should 
require  the  same,  or  to  the  public  officer  for  the  time  being  of  the  said 
banking  company,  on  or  before  the  said  1st  of  January  next  ensuing 
the  making  of  the  said  order;  and  did  thereby,  amongst  other  things, 
award,  order,  and  determine  that  the  plaintiff,  as  such  public  officer^, 
had  good  cause  of  action  against  the  defendant,  as  stated  in  the  seve- 
ral counts  of  a  certain  declaration  in  the  said  action,  and  that  the  said' 
copartnership  bad  sustained  damage  in  respect  of  the  said  causes  of 
action  therein  mentioned  against  the  defendant,  amounting  to  81391. 
S«.,  and  were  entitled  to  recover  the  same ;  and  did  further  award, 
order,  and  direct  that  the  defendant  did  and  should  pay  to  the  said 
copartnership,  at  the  banking-house  of  the  said  copartnership,  r^^^/v^ 
*at  Bakeweli,  in  the  county  of  Derby,  on  the  6th  of  November  '- 
then  next  ensuing,  the  said  sum  of  8189Z.  8s., — of  all  which  premises 
the  defendant  afterwards,  to  wit,  on,  &c.,  had  notice :  Breach,  non- 
payment of  the  money  awarded. 

Pleas, — first,  never  indebted, — secondly,  that  the  said  arbitrator  did 
Bot  nor  hath  not  made  and  published  his  award  of  and  concerning  the 
Baid  matters  so  referred  to  him,  in  manner  and  form  as  in  the  declara- 
tion mentioned, — thirdly,  a  set-off. 

The  plaintiff  joined  issue  upon  the  first  and  second  pleas,  and  tra* 
Tersed  the  third.     Issue  thereon. 

At  the  trial  before  Talfourd,  J.,  at  the  sittings  at  Westminster,  after 
Hilary  Term,  1851,  the  plaintiff  proved  that,  on  the  31st  of  March, 
t849,  he,  as  the  public  officer  of  The  Sheffield  and  Rotherham  Banking 
Company,  commenced  an  action  against  the  defendant,  the  pleadings 
ia  ^hich  were  put  in.  -  •     ■■* 
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The  declaration  in  tbat  action  stated,  that,  in  consideration  that  the 
said  copartnership,  at  the  request  of  the  plaintiff,  would  retain  and 
employ  the  defendant  as  the  manager  of  a  certain  branch  bank  of  and 
belonging  to  the  said  copartnership,  to  wit,  the  Bakewell  Branch  Bank, 
for  certain  reward  to  him  in  that  behalf,  he  the  defendant  then  promised 
the  said  copartnership  well  and  faithfully  to  demean  and  conduct  him- 
self in  such  employment  as  such  manager,  and  take  due  and  proper 
care  of  the  moneys,  securities  for  moneys,  letters,  ledgers,  and  banking 
books  of  and  belonging  to  the  said  copartnership,  and  which  from  time 
to  time  might  be  committed  and  intrusted  to  him  as  such  manager  as 
aforesaid,  by,  for,  or  on  behalf  of  the  said  copartnership,  and  render 
a  just  and  reasonable  account*  of  all  moneys  and  securities  for  money 
which  he  the  defendant  should  or  might  have  or  receive,  or  which 
should  come  to  his  hands,  as  such  manager  as  aforesaid,  and  to  deliver 
M091  ^^^  '^fiftid  moneys,  securities  for  money,  letters,  ledgers,  and  bank- 
"-'  ing  books  so  committed  and  intrusted  to  him  as  aforesaid,  when- 
ever he  should  be  thereunto  requested  by  the  said  copartnership :  tbat 
the  said  copartnership  thereupon,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  appointed  the  defendant  as  such  manager  as  afore- 
said, and  retained  and  employed  the  defendant,  and  the  defendant  then 
became  and  was  and  continued  such  manager  as  aforesaid  for  a  long 
space  of  time,  to  wit,  from  thence  until,  to  wit,  the  8d  of  April,  1848, 
and  which  had  elapsed  before  the  commencement  of  this  suit :  that, 
whilst  the  defendant  was  and  continued  in  such  employment  of  the  8aid 
copartnership  as  aforesaid,  the  defendant,  as  such  manager,  and  under 
and  by  virtue  of  and  during  such  employment  as  aforesaid,  to  wit,  on, 
&c.,  and  on  divers  other  days  and  times  during  such  employment  as 
aforesaid,  was  intrusted  with  by  the  said  copartnership,  and  received 
into  his  custody  and  control  as  such  manager  as  aforesaid,  and  for  and 
on  behalf  of  such  copartnership,  divers  large  sums  of  money,  to  wit, 
300,000/.,  and  divers,  to  wit,  three  thousand  securities  for  money,  of 
great  value,  to  wit,  of  the  value  of  400,000^,  and  divers,  to  wit,  600 
letters,  fifty  ledgers,  fifty  banking-books  of  and  belonging  to  the  said 
copartnership,  of  great  value,  to  wit,  of  the  value  of  800,000/. :  Yet 
diat  the  defendant  did  not  nor  would  take  due  or  proper  or  other  care 
Qf  the  said  moneys,  &c.,  but,  on  the  contrary  thereof,  the  defendant, 
whilst  he  was  such  manager  as  aforesaid,  and  during  his  said  employ- 
ment, took  such  bad,  undue,  and  improper  care  of  the  said  moneys, 
&c.,  and  misapplied  and  appropriated  to  his  own  use  so  large  a  portion, 
to  wit,  a  moiety,  of  the  said  moneys  and  securities  for  money,  whilst 
the  same  were  so  intrusted  and  committed  to  and  had  and  received  bj 
him  as  aforesaid,  and  lent  and  advanced  so  large  a  portion  of  the  said 

*40^1  ™^^®J^»  ^^  ^^^9  ^^®  amount  of  *50,000/.,  to  persona  of  such  bad 

-^  and  insolvent  character  and  credit,  without  due  and  reasonable 

eare  in  that  behalf,  that  the  said  moneys,  &c.,  so  committed  to  and 
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received  by  the  defendant  as  aforesaid,  thereby,  and  by  reason  of  such 
want  of  doe  and  proper  oare,  and  of  such  misconduct,  became  and  were 
wholly  lost  to  the  said  copartnership ;  and  the  defendant  did  not  nor 
would  at  any  time  render  to  the  said  copartnership  a  just  and  reasona- 
ble or  other  account  of  the  said  moneys  or  securities  for  money,  or  any 
part  thereof,  which  were  so  committed  and  intrusted  to  him,  and  re- 
ceired  by  him  as  aforesaid ;  nor  did  nor  would  the  defendant  at  any 
time  deliver  to  the  said  copartnership  the  said  moneys,  &c.,  so  intrusted 
and  committed  to  him,  and  received  by  him  as  aforesaid,  although  to 
reoder  such  account  as  aforesaid,  and  to  deliver  such  moneys,  &c.,  as 
aforesaid,  he  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
requested  by  the  said  copartnership  ;  but  the  defendant  so  to  do  had 
wholly  neglected,  and  still  did  neglect  and  refuse,  whereby  and  by  rea- 
son of  tbe  premises  the  said  moneys,  &c.,  so  intrusted  and  committed 
to  tbe  defendant,  and  received  by  him  as  aforesaid,  became  and  were 
wholly  lost  to  the  said  copartnership,  &c.  There  were  also  the  common 
counts. 

To  this  declaration,  the  defendant  pleaded, — first,  non  assumpsit, — 
secondly,  payment, — thirdly,  that,  after  the  making  of  the  alleged 
promises,  and  before  the  commencement  of  that  suit,  to  wit,  on  the  8d 
of  April,  1848,  the  defendant,  at  the  request  of  the  said  copartnership, 
delivered  to  the  said  copartnership,  who  then  thereupon  accepted  and 
received  of  and  from  the  defendant,  divers  title-deeds,  to  wit,  one  hun- 
dred title-deeds  of  the  defendant,  relating  to  certain  property  of  the 
defendant,  to  wit,  at  Tideswell,  of  great  value,  to  wit,  of  the  amount 
of  the  damages  in  the  declaration  mentioned,  in  full  satisfaction 
and  discharge  of  the  '^promises  in  the  declaration  mentioned,  r^^/v^ 
and  also  of  all  damages  sustained  by  the  said  copartnership  ^ 
by  reason  of  the  non-performance  of  such  promises;  verification,—^ 
fourthly,  a  set-off  for  work  and  labour,  money  paid,  &c., — fifthly, 
that  the  defendant  was  not  intrusted  with  by  the  said  copartner- 
ship, nor  received  into  his  custody  or  control  as  aforesaid,  the  said 
moneys,  securities  for  money,  letters,  ledgers,  banking-books,  or  any 
of  them,  or  any  part  thereof,  in  manner  and  form  as  the  plaintiff  bad 
above  in  his  first  count  in  that  behalf  alleged ;  verification, — sixthly, 
as  to  so  much  of  the  declaration  as  related  to  the  defendant's  not 
rendering  to  the  said  copartnership  a  just  and  reasonable  account  as 
ftforesaid,  and  not  delivering  to  the  said  copartnership  the  said  moneys, 
securities  for  money,  letters,  ledgers,  and  banking-books  as  aforesaid, 
that  he  the  defendant  was  not  thereunto  requested  by  the  said  copart- 
nership, in  manner  and  form  as  the  plaintiff  had  above  in  that  behalf 
alleged ;  concluding  to  the  country, — seventhly,  as  to  so  much  of  the 
declaration  as  related  to  the  defendant's  not  rendering  to  the  said 
copartnership  a  just  and  reasonable  account  as  aforesaid,  and  not 
delivering  to  the  said  copartnership  the  said  moneys,  securities  fo^ 
money,  letters,  ledgersi  and  banking-books  as  aforesaid,  that  he  the 
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defendant  did  duly  render  to  the  said  copartnership  a  jnst  and  reason* 
able  accoant  of  the  said  moneys  and  securities  for  money,  and  did 
deliver  to  the  said  copartnership  the  said  moneys,  securities  for  money, 
letters,  ledgers,  and  banking-books;  concluding  to  the  country, — 
•eighthly,  as  to  so  much  of  the  declaration  as  related  to  the  defendant's 
taking  bad,  undue,  and  improper  care  of  the  said  moneys,  &c.,  as  afore- 
said, and  misapplying  and  misappropriating  the  said  moneys  and 
securities  as  aforesaid,  and  lending  and  advancing  the  said  moneys  in 
that  behalf  mentioned  to  persons  of  bad  and  insolvent  character  aad 
*in^l  ^^^^^^9  without  due  and  reasonable  care  in  *that  behalf  as  afore- 
-'  said,  that  ho  the  defendant  did  not  take  bad,  undue,  or  impro- 
per care  of  the  said  moneys,  &c.,  or  any  of  them,  in  that  behalf  men- 
tioned, nor  misapply  nor  misappropriate  the  said  moneys  and  securities 
for  money,  or  any  part  thereof,  in  that  behalf  mentioned,  nor  lend  or 
advance  the  said  moneys,  or  any  part  thereof,  in  that  behalf  mentioned, 
to  any  persons  of  bad  or  insolvent  character  or  credit,  without  due  and 
reasonable  care  in  that  behalf,  in  manner  and  form,  &;c. 
.  It  was  then  proved,  that,  issue  being  joined  in  that  action,  «the 
cause  and  all  matters  in  difference  between  the  parties"  were,  by 
judge's  order,  referred  to  a  barrister, — the  costs  of  the  cause  to  abide 
the  event,  and  the  costs  of  the  reference  and  award  to  be  in  the  dis- 
cretion of  the  arbitrator,  who  should  award  and  direct  by  whom  and  to 
whom  and  in  what  manner  the  same  should  be  paid.  The  award  was 
then  put  in.  It  bore  date  the  28th  of  October,  1850,  and  was  in  sub- 
stance as  follows : — 

<«  I,  the  said  6.  M.  D.,  having  taken  upon  myself  the  burthen  of  the 
said  arbitration,  and  having  heard  and  duly  and  maturely  weighed 
and  considered  the  several  allegations,  vouchers,  and  proofs  brought 
before  me  in  pursuance  of  the  said  reference,  do  make  and  publish  this 
my  award  in  writing  of  and  coneerntng  the  8aid  several  premiMet  90  re- 
ferred as  aforesaid^  that  is  to  say,  I  do  award,  order,  and  determine 
that  the  said  plaintiiT,  as  such  public  officer,  hod  good  cause  of  action 
^against  the  said  John  Harrison,  as  stated  in  the  several  counts  of  the 
declaration  in  the  said  action ;  and  that  the  said  copartnership  have 
sustained  damage  in  respect  of  the  causes  of  action  therein  mentioned, 
against  the  said  John  Hiirrison,  amounting  to  8139Z.  8«.,  and  are  enti* 
tied  to  recover  the  same  therein."  He  then  determined  all  the  issoes 
in  favour  of  the  plaintiff,  and  then  proceeded, — ^^And  I  do  award, 
♦lORI  ^^^^^^  ^^^  direct  that  the  said  John  ^Harrison,  his  executors  or 
•^  administrators,  do  and  shall  pay  to  the  said  copartnership,  at 
their  banking-house  at  Bakewell,  in  the  county  of  Derby,  between  the 
iiours,  &c.,  on  the  6th  of  November  now  next  ensuing,  the  said  sum  of 
61392.  8«.,  and  that  the  same  shall  be  received  and  taken  by  the  said 
copartnership  in  full  satisfaction  of  their  claims  and  demands  so  referred 
to  me  as  aforesaid :  And  I  do  further  award,  order,  and  adjudge  tbal 
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the  title«deed8  relating  to  the  property  at  Tideswell,  in  tbe  said  county, 
deposited  with  the  said  copartnership,  on  the  8d  of  April,  1848,  by  the 
said  John  Harrison,  shall  be  held  by  them,  as  a  security  for  the  pay- 
ment to  them  by  the  said  John  Harrison  of  the  sum  of  2700/.  and  inte- 
rest thereon  after  the  rate  of  51.  per  centum  per  arnum,  to  be  computed 
from  the  said  3d  of  April,  1848,  parcel  of  the  said  eum  of  81892.  8^., 
to  the  said  6th  of  November;  and  that  the  said  copartnership  shall, 
upon  payment  to  them  of  the  said  sum  of  27002.  and  interest  thereon 
S8  aforesaid  by  the  said  John  Harrison,  or  his  representatives,  on  tbe 
said  6th  of  November,  forthwith  deliver  unto  the  said  John  Harrison, 
or  his  representatives,  the  said  title-deeds :  And  I  further  award,  order, 
and  direct  that  the  several  documents  enclosed  with  this  my  award, 
and  respectively  marked  <  A.,'  and  signed  by  me,  shall  be  delivered  to 
the  said  John  Harrison,  and  belong  to  him  ;  and  that  it  shall  be  law- 
ful for  him  and  his  representatives  to  commence  and  prosecute  any  pro- 
ceedings against  the  persons  signing  the  same,  in  respect  of  the  moneys 
therein  mentioned,  in  the  name  of  the  said  copartnership,  or  any  publiic 
officer  for  the  time  being  thereof,  if  he  or  they  shall  be  so  advised, 
upon  giving  to  the  said  copartnership  such  security  for  the  costs  which 
thej  or  the  said  public  officer  may  become  liable  unto  in  or  by  reason 
of  sQch  proceedings,  as  any  master  or  taxing  officer  of  the  court  iu 
which  any  such  proceedings  may  be  commenced  or  '^prosecuted,  r^,  4  aI^ 
shall  think  reasonable:  And  I  further  award,  order,  and  adjudge  ^ 
that  any  moneys  which  may  be  recovered  in  such  proceedings,  and  also 
that  any  moneys  which  may  at  any  time  be  received  by  the  said  c6* 
partnership  in  respect  of  the  moneys  in  the  said  documents  mentioned, 
or  anj  of  them,  after  deducting  any  costs  due  to  the  said  copartnership, 
or  to  the  said  public  officer,  in  respect  thereof,  shall  belong  and  be 
paid  to  the  said  John  Harrison :  And  I  further  award,  order,  and  de« 
termine  that  the  said  John  Harrison  shall  bear  and  pay  his  own  costs 
of  the  said  reference ;  and  that  he  shall  bear  and  pay  unto  the  said 
copartnership  three  equal  fourth  parts  of  the  costs  of  the  plaintiff  of 
and  attendant  upon  the  said  reference,  and  that  the  other  fourth  part 
of  the  said  costs  shall  be  borne  and  paid  by  the  said  copartnership ; 
snd  that  three  equal  fourth  parts  of  the  costs  of  this  my  award  shall  I^ 
home  and  paid  by  the  said  John  Harrison,  and  the  residue  thereof  by 
the  said  copartnership:  And  I  do  further  award,  order,  and  direct, 
that,  on  payment  of  the  said  sum  of  81892.  8«.  on  the  said  6th  of  Nd- 
Tember,  by  the  said  John  Harrison  to  the  said  copartnership,  and  on 
payment  of  the  said  three  equal  fourth  parts  of  the  said  costs,  the  said 
copartnership  shall  give  to  the  said  John  Harrison  a  proper  release  of 
all  cause  and  causes  of  action,  claims,  or  demands  whatsoever  from  th« 
beginning  of  the  world  until  the  date  of  the  aforesaid  order." 
'  On  the  pari  of  the  defendant,  it  was  proved,  that,  soon  after  the 
«ward  was  published  by  the  arbitrator,  hfi  left  for  the  party  who  shoaU 
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take  it  lip  a  written  docament  to  the  tenor  and  effect  following : — <«  Mr. 

D.  begs  to  inform  the  parties  that  he  will  at  all  times  be  most  ready 

to  give  any  information  as  to  the  matters  relating  to  this  award,  m 

may  enable  either  of  them  to  ascertain  their  rights  against  third  per* 

sons  in  respect  of  anything  embraced  by  it ;  and  also  to  afford  any 

*40m  ^^^^^  explanation  *which  may  be  of  assistance  in  carrying  the 

-^  award  into  execution.     He  begs  that  the  party  taking  up  the 

award  will  communicate  this  intimation  to  the  other  party.     October 

.28,  1850."    And  it  was  also  proved  that  the  award  was  taken  up  by 

.  the  company,  and  that  the  said  written  document  was  at  the  same  timo 

delivered  to  them  by  the  arbitrator. 

One  Bradley,  who  was  called  as  a  witness  for  the  defendant,  stated, 
that  he  was  chief  clerk  to  the  defendant's  attorney;  that  he  attended 
the  arbitration,  and  took  notes  of  the  proceedings ;  that  the  defend- 
ant's counsel,  in  the  course  of  the  said  arbitration,  put  in  evidence 
before  the  arbitrator  a  certain  memorandum  in  writing,  and   duly 
stamped,  bearing  date  the  8d  of  April,  1848,  and  signed  by  the  de> 
.fendant,  and  by  one  William  Wake,  on  behalf  the  said  banking-com* 
pany, — the  said  W.  Wake  then  being  the  attorney  and  agent  of  the 
said   banking-company,   which  memorandum  was  in   the  words   and 
figures  following,  that  is  to  say, — *>*>  Mem. — 3  April,  1848.     Mr.  Use- 
rison  has  deposited  with  me  the  title-deeds  relating  to  property  «t 
^ideswell,  for  securing  payment  to  The  Sheffield  and  Rotherham  Bank 
of  27002.     W.  Wake,  Bakewell.     John  Harrison.     The  above  2700J. 
.to  be  accepted  in  full  of  all  demands."     The  witness  further  stated,  that 
.the  whole  of  the  above  memorandum,  except  the  words  ^«  John  Harrison," 
.Was  in  the  handwriting  of  W^ake ;  that  the  said  title-deeds  relating  to 
rproperty  at  Tideswell  were  the  same  title-deeds  relating  to  the  property 
.at  Tideswell  in  the  award  mentioned;  that  evidence  was  given  before 
rthe  arbitrator,  that  the  sum  of  27002.  had  been  tendered  to  Wake,  oa 
ibehalf  of  the  said  banking-company,  by  the  defendant,  after  the  com- 
*meiicement  of  the  original  action,  and  before  the  date  of  the  order  of 
c-reference ;  that  it  was  contended  before  the  arbitrator,  and  claimed  ofi 
.behalf  of  the  defendant,  by  his  counsel,  that  he  was  entitled  by  way 
'*40Q1  ^^  *cross-action  to  recover  damages  from  the  said  banking-com- 
-^  pany  for  a  breach  of  agreement  by  them,  in  refusing  to  accept 
.the  said  sum  of  27002.  from  the  defendant  in  full  of  all  demands  down 
.to  the  date  of  the  said  agreement,  and  in  bringing  an  action  against  the 
.  defendant  for  a  larger  sum  claimed  by  the  banking-company  to  be  doe 
to  them  from  the  defendant,  and  that  a  form  of  declaration  was  framed 
Ibefore  the  arbitrator  in  support  of  such  claim  for  damage  on  the  pait 
{/of  the  defendant  against  the  said  banking-company,  for  the  breach  by 
them  of  the  said  agreement,  and  averring  that  the  deposit  of  the  titl^ 
'4eeds  was  the  consideration  for  such  agreement;  that  it  was  contended 
.Jb^fore  the  arbitratori  on  the  part  of  the  defendant,  tluit  the  defendaM 


18  OOMMON  BENCH.    (4  J.  SCOTT.)  400 


was  entitled  to  a  specific  performance  of  the  agreement  alleged  to  be 
eontained  in  the  said  memorandum,  and  that  he  vas  also  entitled  to 
.ntintain  an  action  against  the  said  banking-company  for  damages  in 
•respect  of  the  said  banking-company  not  delivering  up  the  said  title- 
deeds,  upon  such  tender  being  made  as  aforesaid. 

The  counsel  for  the  defendant  thereupon  insisted  that  the  learned 
judge  should  inform  and  direct  the  jury,  that,  if  they  believed  tha 
erideoce,  they  should  find  a  verdict  for  the  defendant  on  the  two  first 
of  the  said  issues  joined  between  the  said  parties,  or  on  one  of  them, 
because  it  was  proved  by  the  said  evidence  that  the  said  award  was  not 
.final,  and  did  not  dispose  of  all  matters  in  difierence  between  the  said 
parties  referred  to  and  brought  before  the  arbitrator ;  and  that  it  was 
iovalid  and  bad  in  law,  inasmuch  as  the  said  claim  of  the  defendant  for 
damages  in  respect  of  the  breach  of  the  said  agreement  by  the  said 
bankiDg-company,  for  a  specific  performance  of  the  said  agreement, 
and  the  said  claim  of  the  defendant  for  damages  in  respect  of  the  said 
detention  of  the  said  title-deeds,  being  referred  to  the  said  arbitrator 
by  the  said  order  of  reference,  and  the  said  award  being  ^wholly  ^^ .  ^  ^ 
silent  in  respect  thereof,  the  said  arbitrator  had  not  made  and  ^ 
pablished  his  award  in  writing  of  and  concerning  the  same. 

Bot  the  learned  judge  thereupon  refused  so  to  do,  and  ruled,  held^ 
and  affirmed,  and  informed  the  jury,  that,  if  they  believed  the  evidence 
in  the  cause,  the  award  was  final,  and  disposed  of  all  such  matters  ia 
difference,  and  was  valid  and  good  in  law. 

The  counsel  for  the  defendant  thereupon  excepted  to  this  ruling  and 
opinion  of  the  learned  judge,  as  well  because  he  refused  to  direct  a 
verdict  for  the  defendant  on  the  said  two  issues,  or  one  of  them,  as 
because  he  directed  a  verdict  for  the  plaintifi*  on  all  and  each  of  the 
said  issues. 

In  conformity  with  the  ruling  of  the  learned  judge,  the  jury  found  a 
verdict  for  the  plaintifi'on  all  the  issues,  debt  8189/.  8«.,  damages  135L 
17«.  6i.,  costs  40«.,  and  judgment  was  entered  accordingly. 

The  defendant  having  brought  a  writ  of  error,  the  exceptions  came 
on  for  argument  in  Hilary  Term  last,  before  Parke,  B.,  Patteson,  J., 
Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Piatt,  B.,  and  Martin,  B. 

MUleTj  Serjt.,  for  the  plaintiff  in  error. — The  award  is  bad,  for  not 
finally  deciding  all  matters  in  difference  between  the  parties.  Where 
it  appears,  either  upon  the  face  of  the  award,  or  by  a  plea  pleaded  in 
an  action  brought  to  enforce  the  award,  that  there  were  matters  ia 
difference  which  were  brought  under  the  consideration  of  the  arbitral 
tor,  upon  which  he  has  omitted  to  adjudicate,  the  award  is  bad; 
{Pabkk,  B. — Unless  the  contrary  appears,  the  court  will  presume 
that  the  award  disposes  finally  of  all  the  matters  in  difference.]  The 
omission  ia  here  raised  by  a  plea  that  the  arbitrator  did  not  maka 
aad  publish  his  award  of  and  concerning  the  matters  referred* 
vouxm.— 84  •  Z 
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_^^^  The  arbitrator  has  disposed  *of  the  several  issues  in  the  action; 

^  bat  he  has  preserved  an  absolute  silence  as  to  the  cross-claim  of 
the  defendant,  \vhich  was  brought  before  him  as  a  matter  in  difference. 
-If  he  thought  it  unfounded,  he  should  have  said  so.  [Alderson,  B.— 
Where,  from  its  nature,  a  claim  is  such  as  to  require  an  affirmative 
decision  to  give  it,  silence  will  not  do  so :  but,  where  the  claim  is  such 
as  to  require  only  a  negative  decision,  is  not  the  omission  to  say  anj- 
. thing  about  it  a  decision  against  the  claim?  Martiit,  B. — Does  sot 
,the  arbitrator  here  virtually  negative  the  defendant's  claim,  when  he 
decides  that  the  banking-company  have  a  right  to  hold  the  title-dee& 
which  the  defendant  deposited  with  them,  until  he  pays  them  the  2700L 
with  interest  ?]  The  decision  of  the  arbitrator  is  not  to  be  left  to  spe- 
culation and  conjecture :  the  parties  are  entitled  to  have  such  a  decision 
.as  shall  put  a  final  end  to  all  disputes  and  differences  between  them. 
.The  court  will  not,  it  is  submitted,  further  extend  the  rule  as  to  awardi 
professing  to  be  made  de  prsemissis,  which  some  very  learned  judgei 
have  followed  with  much  hesitation  and  reluctance.  In  Gyde  v. 
3oucher,  5  Dowl.  P.  G.  127,  it  was  held,  that,  where  a  cause  and  sfl 
matters  in  difference  are  referred  to  an  arbitrator,  and  he  by  his  awaril 
merely  directs  a  verdict  to  be  entered  in  favour  of  the  plaintiff  for  aa 
^entire  sum,  the  award  is  not  final,  and  therefore  is  bad, — there  being 
no  finding  as  to  the  matters  in  difference.  Coleridge,  J.,  there  says: 
;«  Comparing  the  words  of  the  award  with  those  of  the  order,  I  think 
they  must  be  taken  to  be  a  finding  only  as  to  the  sum  claimed  in  the 
cause;  and  if  so,  there  is  no  finding  as  to  the  matters  in  difference, 
which  yet  were  to  be  investigated  before  the  arbitrator ;  unless,  by 
.directing  that  the  defendant  should  pay  the  costs  of  the  reference  and 
jiward,  or  by  his  tUeneej  the  arbitrator  can  be  intended  to  have  found 
♦J.191  ^^^^  nothing  was  due  in  respect  of  these  matters.     But  this 

^  ^intendment  is  unreasonable  and  unfounded."  In  Randall  v. 
£andall,  7  East,  81,  it  was  held,  that,  upon  a  reference  of  all  actions^ 
controversies,  &c.,  and  also  of  two  distinct  matters  of  xlifference,  if  the 
'arbitrator  omit  to  decide  one  of  such  distinct  matters,  the  omission 
^vitiates  the  whole  award.  So,  in  Mitchell  v.  Staveley,  16  East,  58,  to 
debt  on  a  bond  conditioned  to  perform  an  award,  under  a  reference  of 
iaU  matters  in  difference  between  the  parties^ — it  was  held  to  be  a  good 
plea  in  bar,  that,  at  the  time  of  the  submission,  certain  negotiable  bills 
of  exchange  drawn  by  the  defendant,  and  accepted  by  the  plaintiff, 
were  outstanding,  and  that  an  indemnity  of  the  defendant  against  suek 
^ills  was  a  matter  in  difference  between  the  parties,  which  was  notified 
to  the  arbitrators  before  the  award  made,  and  they  made  no  award 
concerning  it ;  and  that  some  of  the  bills  had  not  been  paid  by  the 
plaintiff,  and  the  defendant  was  still  liable  to  the  holders :  though  it 
appeared  from  the  award  set  forth  that  the  arbitrators  stated  therein 
ihat  they  bad  heard  the  allegations  of  the  parties,  and  examined  all 
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the  accounts,  bills  of  exchange,  &c.,  and  all  .other  evidence  and  prools 
produced  to  them  teaching  the  matters  in  difference,  and  awarded  of 
and  concerning  the  $ame  that  the  defendant  should  pay  to  the  plaintiff 
1500{.  in  full  of  all  claims  and  demands  upon  him,  &c. ;  and  so  pro- 
ceeded to  award  concerning  other  specific  matters,  but  without  men- 
tioning such  outstanding  bills,  or  any  indemnity  concerning  the  same. 
In  Thornton  v.  Hornby,  8  Bingh.  18  (£.  G.  L.  R.  vol.  21),  1  M.  & 
Scott,  48  (E.  C.  L.  R.  vol.  28),  upon  a  reference  to  a  surveyor  of  a 
cause  and  all  matters  in  difference,  an  award  that  the  defendant  had 
overpaid  the  plaintiff  a  certain  sum,  was  held  insufficient  to  entitle  the 
defendant  to  enforce  the  award  by  attachment.  In  re  Gillon  and  The 
Mersey  and  Clyde  Navigation  Company,  8  B.  &  Ad.  498  (E.  C.  L.  R. 
•ToL  23),  an  agreement  of  reference  stated  that  disputes  had  arisen 
between  Gillon  and  the  company  respecting  certain  goods  shipped  by 
*0illon  on  board  the  company's  vessels,  and  which  Gillon  com-  r^Aiq 
plained  had  not  been  delivered ;  that  Gillon  had  commenced  an  ^  ' 
action  in  Scotland  against  the  company  for  the  recovery  of  the  goodb 
or  their  value,  of  the  damage  sustained  by  the  non-delivery,  and  of  the 
costs  incurred  in  the  action ;  and  that  the  parties  agreed  to  refer  the 
said  differences  to  arbitrators,  the  costs  of  the  reference  and  award, 
and  also  of  the  action,  to  be  in  their  discretion :  the  arbitrators  awarded 
that  2582.  were  due  from  the  company  to  Gillon ;  that  the  said  sun^, 
with  30{.,  the  costs  of  the  reference  and  award,  should  be  paid  by  the 
company  on  a  certain  day ;  and  that  the  company  should  keep  th<) 
goods  which  were  then  in  their  possession :  and,  though  the  majority 
of  the  court  held  otherwise,  Parke,  J.,  doubted  that  this  was  a  sufficient 
adjadication  upon  all  the  matters  referred.  In  Doe  d.  Madkins  v. 
Horner,  8  A.  &  E.  285  (E.  C.  L.  R.  vol.  85),  8  N.  &  P.  844,  where  an 
arbitrator,  to  whom  all  matters  in  difference  in  an  ejectment  cause  were 
referred,  awarded  ««of  and  concerning  the  matters  referred,"  that  the 
plaintiff  was  entitled  to  the  possession  <(of  a  certain  part  of  the  lands 
sought  to  be  recovered,"  which  he  set  out  by  boundaries,  and  concluded 
his  award  without  any  further  adjudication, — it  was  held  bad,  for  want 
of  any  decision  as  to  the  residue.  In  Dunn  v.  Warlters,  9  M.  &  W. 
293,t  A  declaration  on  an  agreement  to  supply  timber  and  slates  to  the 
plaintiff  for  the  building  of  a  house,  alleged  for  breach,  the  non-supply 
of  timber  only :  the  defendant  pleaded, — first,  non  assumpsit,^- 
secondly,  that  he  did  supply  timber, — thirdly,  part-payment :  the  cause 
and  all  matters  in  difference  were  referred,  and  the  arbitrator,  by  his 
award,  after  reciting  that  he  had  heard  the  evidence  produced  «^  touch* 
ing  the  matters  in  difference,"  stated  that  he  made  his  award  «cof  and 
concerning  the  premises,"  and  then  proceeded  to  find  specially  on  each 
of  the  issues  in  the  action:  and  it  was  *held,  that  the  award  r^^-f^ 
was  sufficient,  although  it  appeared  that  there  was  a  matter  in  '- 
difference  sabmitted  to  the  arbitrator,  as  to  the  non-supply  of  slates^ 
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rliord  Abinger  said:  <<If  this  matter  had  been  res  Integra,  I  should 
certaiuly  have  been  disposed  to  think  that  this  award  was  void ;  but  we 
'are  bound  hj  the  authorities  which  have  been  referred  to,(a)  and  cannot 
.aet  it  aside.   But  for  those  authorities,  I  should  certainly  have  thought, 
•that,  as  the  award  must  be  in  writing,  its  silence  as  to  any  matter  in 
.difference  brought  before  the  arbitrator  prevented  it  from  being  a  suffi- 
cient exercise  of  the  authority  vested  in  him  by  the  submission."    And 
see  Perry  v.  Mitchell,  12  M.  k  W.  792.t 

Cowling^  for  the  defendant  in  error,  was  stopped. 

Parkb,  B. — ^This  case  is  quite  free  from  doubt.  The  question  is, 
whether  the  award  sufficiently  decides  the  matters  in  difference  between 
the  parties.  This  is  an  action  brought  upon  the  award  after  an  tln8tt^ 
cessful  attempt  to  enforce  it  by  means  of  a  rule  under  the  1  k  2  Yiet. 
C  110,  s.  18.(6)  The  pleas  were, — first,  nunquam  indebitatus, — seo- 
ondly,  that  the  arbitrator  did  not  make  and  publish  his  award  of  and 
concerning  the  said  matters  so  leferred  to  him,  modo  et  formft.  Undor 
this  latter  plea,  it  was  competent  to  the  defendant  to  insist  that  the 
arbitrator  had  failed  to  adjudicate  upon  all  the  matters  submitted  to 
him, — that  there  was  a  matter  ia  difference  between  the  parties,, 
subsisting  at  the  time  of  the  order  of  reference,  and  duly  noti- 
fied to  the  arbitrator,  upon  which  he  had  omitted  to  decide.  The 
**il  ^1  4^®^^^^°'  therefore,  is,  whether,  referring  to  the  ^submission  and 

'  -*  to  the  evidence,  it  does  not  sufficiontty  appear  that  the  arbitra^ 
•tor  in  this  case  has  by  his  award  finally  dispoged  of  all  the  matters  ia 
•difference  submitted  to  him.  It  appears  frou  the  bill  of  exceptions, 
that  it  was  contended,  on  the  part  of  the  defendant,  before  the  arbitra- 
tor, that,  certain  title-deeds  of  property  belonging  to  the  defendant  bad 
been  deposited  by  him  with  the  bank,  as  a  security  for  a  sum  of  2100L 
which  it  was  agreed  should  be  taken  in  full  satisfaeuon  of  all  demands 
of  the  company  upon  him;  that  the  money  had  been  duly  tendered; 
and  that  the  company  refused  to  deliver  up  the  title-deeds :  and  the 
memorandum  of  the  Sd  of  April,  1848,  was  produced  before  the  arbi- 
trator as  evidence  of  such  agreement.  And  the  defecd^nt  contends, 
that,  among  the  matters  submitted  to  the  arbitrator,  was,  a  matter  in 
difference,  subsisting  before  the  date  of  the  submission,  consisting  of  a 
claim  for  damages  against  the  company  for  the  breach  of  this  agreement 
to  accept  the  2700/.  in  satisfaction  of  their  claim,  and  for  refusing  to 
deliver  up  the  title-deeds.  We  are  of  opinion  that  the  evidence  offered 
before  the  arbitrator  does  not  substantiate  either  of  these  alleged  causea 
of  action.  It  is  clear  that  no  action  lies  against  a  creditor  for  not  ao- 
eepting  from  his  debtor  a  smaller  sum  in  satisfaction  of  a  greater.    Nor 

(o)  Onty  0.  GwcDDftp,  1  B.  A  Aid.  100,  Piatt  v.  HalU  2  M.  A  W.  SOI.f  Brown  and  The  Croydoa 
!CanaI  Co.,  0  Ad.  A  E.  522  (E.  C.  L.  R.  toL  36),  1  P.  A  D.  391,  and  Alleobj  v,  Proudloci,  4  il 
4  E.  826  (B.  C.  L.  R.  vol.  81). 
..  (4)  Vida  Cnswiok  e.  Harriaoo*  10  C.  B.  441  (E.  0.  L.  R.  toL  70). 
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do  ¥6  think,  that,  nnder  the  circnmstances,  any  action  would  lie  against: 
the  hanking  company  to  recover  back  the  title-deeds, — the  object  of  tha> 
tender  not  having  been  notified  to  them.     It  is  not,  however,  necessary, 
to  decide  that  point.     It  was  contended,  on  the  part  of  the  plaintiff  in; 
error,  that  these  were,  nevertheless,  matters  upon  which  he  had  a  right: 
to  have  the  decision  of  the  arbitrator  one  way  or  the  other.     That  un«i 
doabtedly  is  so :  and  the  only  question,  therefore,  is,  whether  the  arbi- 
trator  has  not  by  his  award  impliedly,  if  not  in  express  terms,  finally- 
disposed  of  the  matter.     The  rule  as  laid  down  in  the  notes  to  ^^.^ ^ 
Birks  *v.  Trippett,  1  Wms.  Saund.  88  a,  is,  that,  where  an  award  '- 
professes  to  be  made  de  praemissis,  <<  Even  where  there  is  no  award  of 
general  releases,  the  silence  of  the  award  as  to  some  of  the.  matters 
sobmitted  and  brought  before  the  arbitrator,  does  not  per  se  prevent  it 
from  being  a  sufficient  exercise  of  the  authority  vested  in  him  by  the- 
lubmission.    An  award  is  good,  notwithstanding  the  arbitrator  has  not 
made  a  distinct  adjudication  on  each  or  any  of  the  several  distinct 
matters  submitted  to  him,  provided  that  it  does  not  appear  that  he  has 
excladed  any."    For  this  position,  the  learned  editor  cites  Gray  v.. 
Gwennap,  1  B.  &  Aid.  106 ;  Hayllar  v.  Ellis,  6  Bingh.  225  (E.  G.  L. 
B.  vol.  19),  8  M.  k  P.  553 ;  In  re  Gillon  and  The  Mersey  and  Clyda 
Navigation  Company,  8  B.  &  Ad.  498  (E.  G.  L.  R.  vol.  23) ;  Day  v^ 
Bonnin,  8  N.  C.  219,  8  Scott,  597 ;    In  re  Brown  and  The  Groydou 
Canal  Company,  9  Ad.  k  E.  5i:2  (E.  G.  L.  R.  vol.  86) ;  1  P.  &  D.  391 ; 
Dunn  V.  Warlters,  9  M.  &  W.  293  ;t  Wyatt  v.  Ournell,  1  Dowl.  N.  S. 
327,  and  the  dictum  of  Gibbs,  G.  J.,  in  Graven  v.  Graven,  7  Taunt.  644 
(E.  C.  L.  R.  vol.  2.)     Where  an  award  is  made  de  prsemissis,  the  pre* 
snmption  is,  that  the  arbitrator  intended  to  dispose  finally  of  all  the 
matters  in  difference ;  and  his  award  will  be  held  final,  if  by  any  intend-* 
ment  it  can  be  made  so.     The  rnle  is  this, — where  there  is  a  further 
claim  made  by  the  plaintiff,  or  a  cross-demand  set  up  by  the  defendant, 
snd  the  award,  professing  to  be  made  of  and  concerning  the  matters 
referred,  is  silent  respecting  such  further  claim  or  cross-demand,  the* 
award  amounts  to  an  adjudication  that  the  plaintiff  has  no  such  further 
claim,  or  that  the  defendant's  cross-demand  is  untenable :  but,  where 
the  matter  so  set  up  from  its  nature  requires  to  be  specifically  adjudi- 
cated upon,  mere  silence  will  not  do.    Thus,  in  Doe  d.  Madkins  v.  Hor* 
aer,  \(here  the  plaintiff  claimed  to  be  entitled  to  recover  lands  upon 
tvo  separate  demises,  and  an  arbitrator  to  whom  all  matters  in  differ* 
encein  the  cause  were  referred,  *awarded  "of  and  concerning  r^A^^ 
the  matters  referred,"  that  the  plaintiff  was  entitled  to  the  pos-  ^ 
Bession  "of  a  certain  part  of  the  lands  sought  to  be  recovered,"  but 
did  not  say  upon  which  demise, — the  court  held  the  award  bad,  for  not 
deciding  upon  which  demise  the  plaintiff  was  to  recover,  and  also  for 
Dot  awarding  as  to  the  residue  of  the  lands.     It  may,  perhaps,  be 
doubted  whether  an  award  in  ejectmept^  which  finds  that  the  plaint^: 
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ifl  entitled  to  recorer  a  portion  only  of  the  lands  sought  to  be  recoveredi 
IS  not  final :  but  clearly  that  case  was  correctly  decided  upon  the  other 
point.  There  are  many  other  cases  which  might  be  put,  where  the 
arbitrator's  silence  would  not  be  decisive.  If  the  arbitrator  be  called 
vpon  to  decide  whether  or  not  a  partnership  existed  between  two  per* 
sons,  or  what  was  the  interest  which  a  party  took  in  certain  property, 
whether  an  estate  tail  or  an  estate  in  fee,  a  general  award  professing  to 
adjudicate  upon  all  the  matters  referred,  would  clearly  not  suffice. 
Most  of  the  cases  will  be  found  to  fall  within  the  principle  above  stated. 
d?his  was  the  view  taken  by  the  Court  of  Common  Pleas,  when  this 
award  was  before  them ;  and  I  entirely  concur  in  the  opinion  thej 
expressed.  It  may  be  added  that  there  is  a  part  of  the  award, — ^which 
was  adverted  to  by  my  Brother  Martin,  in  the  course  of  the  argument, 
«^— which  possibly  may  be  considered  as  an  adjudication  by  the  arbitrator 
upon  the  matter  complained  of  as  left  undecided.  The  award  empoweit 
the  banking  company  to  retain  possession  of  the  title-deeds  until  the 
2T00Z.  and  interest  shall  be  paid :  this  may  be  considered  to  be  award- 
ing, in  effect  and  substance,  that  there  was  no  legal  tender  of  the  27001. 
Independently,  however,  of  that,  we  are  all  of  opinion  that  the  matter 
is  concluded  by  the  general  statement  that  the  award  is  made  «  of  and 
concerning  the  matters  so  as  aforesaid  referred." 

Judgment  affirmed. 


*418]  *STAINBANK  and  Another  v.  SHEPARD.    Feb.  14. 

The  muter  of  a  veMel  bu  no  oothority  to  bypotheeatei  for  money  borrowed  at  %  forei^  port  ft( 
neoeswry  repairs  and  diBbunementa,  and  fry  the  §ame  inttrumtnt  pledge  tbe  personal  credit  o( 
bis  owDcr  for  such  advances, — whether  maritime  interest  be  stipulated  for  or  not  But  s  boU 
tomry-bond  may  bo  given  at  the  same  time  with,  and  as  a  collateral  security  for,  bills  diawi 
on  tbe  owners  for  moneys  so  borrowed. 

A  ressel  having  put  into  a  foreign  port  in  a  damaged  state,  the  master  borrowed  money  oft  utt' 
chant  there,  for  necessary  repairs  and  disbursements ;  to  seeure  which,  he  drew  bills  uposkil 

*  owner,  and  also  executed  an  instrument  which  purported  to  be  an  hypothecation  of  the  diipr 
eargo,  and  freight.  By  this  instrument,  the  merchant  who  advanced  the  money  forbors  aO 
interest  beyond  the  amount  necessary  to  insure  the  ship  to  cover  the  advances ;  and  themasttr 

'  took  upon  himself  and  his  owner  the  risk  of  the  voyage,  making  the  money  payable  at  all 

.  events,  and  subjecting  tbe  ship  to  seisure  and  sale  by  virtue  of  proceaa  *<out  of  Her  Ua^tttfi 

High  Court  of  Admiralty  of  England,  or  any  Court  of  Vice-Admiralty  posaeaaing  jnriadietioa 

at  the  port  at  which  the  said  vessel  might  at  any  time  happen  to  bo  lying,  or  to  be,  aecordiof 

•  to  the  maritime  law  and  custom  of  England,"  in  the  event  of  the  bills  bein^  refused  accepb* 
ance,  or  being  dishonoured : — 

Held,  that,  this  not  being  such  an  hypothecation  as  could  be  enforced  in  the  Court  of  Adninl^i 
— the  payment  of  the  money  borrowed  not  being  made  to  depend  upon  the  airival  of  the  Ttt< 
ael|— 4be  merchant  had  no  insurable  interest  in  the  ship. 

This  was  an  action  of  assumpsit. — The  first  count  of  the  declaration 
Btated  that  the  plaintiffs,  by  and  under  the  name,  style,  description, 
and  firm  of  C.  Stainbank  k  Son,  theretofore,  to  wit,  on  the  Ist  of 
Pecember,  1846,  according  to  the  usage  and  custom  of  merchanttF 
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^osed  to  be  made  a  certain  policy  of  insurance,  purporting  thereby, 
%ui  containing  therein  that  the  plaintiffs,  as  well  in  their  own  names  aa 
for  and  in  the  name  and  names  of  all  and  every  other  person  or  persona 
to  whom  the  same  did,  might,  or  should  appertain,  in  part  or  in  all,, 
did  make  assurance,  and  cause  themselves,  and  them,  and  ,every  of 
them,  to  be  insured,  lost  or  not  lost,  at  and  from  Quebec  to  a  final  port 
of  discharge  in  the  United  Kingdom,  upon  any  kind  of  goods  and  mer-^ 
ehandises,  and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition^ 
artillery,  boat,  and  other  furniture  of  and  in  the  good  ship  or  vessel 
ealled  the  Hartland,  whereof  was  master  George  Hooper, — beginning 
the  adventure  upon  the  said  goods  and  merchandises  from  the  loading 
thereof  aboard  the  said  ship,  upon  the  said  ship,  &c.,  and  so  should  con-, 
tioue  and  endure  during  her  abode  there,  '''upon  the  said  ship,  &c.,  r«  j^q 
and,  further,  until  the  said  ship  with  all  her  ordnance,  tackle,  ^ 
apparel,  &c.,  and  goods  and  merchandises  whatsoever,  should  be  arrived 
at  (as  above),  upon  the  said  ship,  &c.,  until  she  had  moored  at  anchor 
tvrenty-four  hours  in  good  safety,  and  upon  the  goods  and  merchandisea 
until  the  same  should  be  there  discharged  and  safely  landed ;  and  that  it 
should  be  lawful  for  the  said  ship,  &c.,  in  the  said  voyage,  to  proceed  and 
Bail  to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever  and  where- 
soever, without  being  deemed  a  deviation,  and  without  prejudice  to  the; 
said  insurance :  the  said  ship,  goods,  and  merchandises,  &c.,  for  so  much 
as  concerned   the   assured,  by  agreement  between   the   assured  and 
assurers  in  that  policy,  were  and  should  be  1500/.  advanee$  for  repairi. 
and  disburaements^  and  the  whole  valued  as  1675Z.,  including  premium  of 
insurance :  touching  the  adventures  and  perils  which  they,  the  assurers, 
were  contented  to  bear,  and  did  take  upon  them  in  that  voyage,  they 
vere  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  marque  and  countermarque,  surprisals,  takings  at. 
sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes,  and  peo- 
ple, of  what  nature,  condition,  or  quality  soever,  barratry  of  the  master 
and  mariners,  and  of  all  other  perils,  losses,  and  misfortunes  that  had 
or  should  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods 
and  merchandises,  and  ship,  &c.,  or  any  part  thereof:  and,  in  case  of. 
any  loss  or  misfortune,  it  should  be  lawful  to  the  assured,  their  factors, 
servants,  and  assignees,  to  sue,  labour,  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and  merchandises, 
&e.,  and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to  that  assur- 
ance ;  to  the  charges  whereof  they  the  assurers  would  contribute,  each 
'■>ne  according  to  the  rate  or  quantity  of  his  sum  therein  assured,  &c.,: 
&c. :  that  it  was  agreed  by  them,  the  insurers,  '''that  that  writing  r^Aoti 
or  policy  of  assurance  should  be  of  as  much  force  and  effect  as  ^ 
the  surest  writing  or  policy  of  insurance  theretofore  made  in  Lombard 
Street,  or  in  the  Koyal  Exchange,  or  elsewhere  in  London ;  and  so. 
they,  the  assarersi  were  contented,  and  did  thereby  promi3e  and  biQd> 
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themselves,  each  one  for  his  own  part,  their  heirs,  executors,  add  goodii' 
to  the  assured,  their  executors,  administrators,  and  assigns,  for  the 
true  performance  of  the  premises,  confessing  themselves  paid  the  co&* 
aideration  due  unto  them  for  that  assurance,  hy  the  assured,  at  and 
after  the  rate  of  ten  guineas  per  cent. :  that,  by  a  certain  memorandum 
thereunder  written,  corn,  fish,  salt,  fruit,  flour,  and  seed,  were  warranted 
free  from  average,  unless  general,  or  the  ship  should  be  stranded,— 
sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  were  warranted  free  from 
average  under  5  per  cent., — and  all  other  goods,  and  also  the  ship  and 
freight,  were  warranted  free  from  average  under  3Z.  per  cent.,  nvUm 
general,  or  the  ship  should  be  stranded ;  and  by  a  certain  other  memo- 
randum thereunder  written,  it  was  declared,  that,  in  case  of  loss,  the 
i^aid  policy  should  be  deemed  suflicient  proof  of  interest :  Averment,  that 
the  said  policy  of  insurance  and  memoranda  were  so  made  by  the  plain- 
tiffs as  aforesaid,  as  the  agents  of  John  Oilmonr,  David  Gilniour,  Allan 
Oilmour  of  Montreal,  James  Gilmour,  John  PoUok,  Arthur  PoDok, 
Allan  Gilmour  of  Glasgow,  and  Robert  Rankin,  and  for  their  use  and 
benefit,  and  that  the  plaintiffs  did  receive  the  order  for  and  effect  the 
said  policy  of  insurance  as  such  agents  as  aforesaid,— -of  all  which  pre- 
mises, the  defendant,  afterwards,  to  wit,  on  the  1st  of  December,  1846, 
had  notice :  that  thereupon,  in  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendant,  had  then  paid  to  the  defendant  a  certain  som 
of  money,  to  wit,  the  sum  of  twenty  guineas,  as  a  premium  or  reward 
for  the  insurance  of  200/.  of  and  in  the  premises  in  the  said  poHcj  of 
^lOM  ^insurance  mentioned,  and  had  then  promised  the  defendant  to 
^  perform  and  fulfil  all  things  in  the  said  policy  contained  on  the 
part  and  behalf  of  the  insured  to  be  performed  and  fulfilled,  the  defend- 
ant then  promised  the  plaintiffs  that  he  would  become  and  be  an  insorer 
to  the  plaintiffs  of  the  said  sum  of  200Z.  upon  the  premises  in  the  said 
policy  of  insurance  mentioned  on  his  part  and  behalf,  as  such  insurer  of 
the  said  sum  of  200Z.,  to  be  performed  and  fulfilled ;  and  the  defendant 
then  became  and  was  an  insurer  to  the  plaintiffs,  and  then  duly  sub- 
scribed the  said  policy  of  insurance  as  such  insurer,  for  the  sura  of 
200Z.,  upon  the  premises  in  the  said  policy  in  that  behalf  mentioned: 
that  the  said  John  Gilmour,  David  Gilmour,  Allan  Gilmour  of  Montreal, 
James  Gilmour,  John  Pollok,  Arthur  PoUok,  Allan  Gilmour  of  Glasgow, 
and  Robert  Rankin,  some  or  one  of  them,  were  or  was  then,  and  from 
thence  continually  afterwards  until  and  at  the  time  of  the  loss  therein- 
after mentioned,  interested  in  the  premises  in  the  said  policy  of  insni^ 
ance  and  memoranda  mentioned,  to  a  large  amount,  to  wit,  to  the  value 
l^ld  amount  of  all  the  moneys  by  them  ever  insured  or  caused  to  be 
insured  thereon :  and  that  theretofore,  to  wit,  on  the  25th  of  November, 
1846,  the  said  ship  or  vessel  departed  and  set  sail  from  Quebec  afore- 
said, on  her  said  voyage,  to  a  final  port  of  discharge  in  the  United 
Kingdom,  to  wit^  Bristol;  and- that  afterwards,  and  while  the  B«id 
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Tessel  was  proceeding  on  her  said  voyage,  and  before  her  arrival  at  anjr 
mal  port  of  discharge  in  the  said  writing  or  policy  of  insurance  men- 
tioned, to  wity  on  the  27th  of  November,  1846,  the  said  vessel  was,  by 
the  perils  and  dangers  of  the  seaa,  and  by  stormy  and  tempestuous 
vettber,  and  the  violence  of  the  winds  and  waves,  driven  on  the  shore, 
and  thereby,  and  by  means  of  the  premises,  became  bulged,  broken, 
&c.,  and  the  said  ship  then  became  and  was  wholly  lost,  and  thereby 
*the  premises  upon  which  the  defendant  became  and  was  an  r^^^o 
insurer  as  in  the  said  policy  mentioned,  became  wholly  lost, — of  ^ 
all  which  premises  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice,  and  was  then  requested  by  the  plaintiiTs 
to  pay  them  the  said  sum  of  200/.  so  insured  by  him  as  aforesaid,  and 
which  said  sum  of  200/.  he,  the  defendant,  ought  to  have  paid,  accord- 
ing to  the  form  and  effect  of  the  said  policy  of  insurance,  and  his  said 
promise  and  undertaking  so  by  him  made  aa  aforesaid :  yet  that  the 
defendant  had  diregarded  his  promise,  &c.,  &c. 

The  defendant  pleaded, — first,  non  assumpsit, — secondly,  that  the 
said  policy  so  made  by  the  plaintiffs  was  not  made  by  them  as  agents 
for  the  said  persons  in  the  said  first  count  in  that  behalf  mentioned, 
for  their  use  and  benefit,  in  manner  and  form  as  therein  alleged,-p> 
thirdly,  that  the  said  persons  in  the  said  first  count  in  that  behalf 
alleged,  were  not,  nor  were  nor  was  any  or  either  of  them,  interested 
in  the  premises  in  the  said  policy  and  memoranda  mentioned,  in  manner 
and  form  as  in  the  first  count  in  that  behalf  alleged, — fourthly,  that 
the  said  ship  was  not  lost,  in  manner  and  form  as  in  the  said  first  count 
in  that  behalf  alleged, — fifthly,  that  the  premises  upon  which  the 
defendant  became  and  was  an  insurer,  as  in  the  said  policy  and  first 
count  in  that  behalf  mentioned,  were  not,  nor  was  any  part  thereof, 
lost,  in  manner  and  form  as  in  the  said  first  count  in  that  behalf 
allegetl. — seventhly,  illegality  by  statute  19  G.  2,  c.  37, — eighthly,  that 
the  policy  was  a  mere  contract  by  way  of  wagering,  &c.,-^niuthly, 
payment  into  court  of  21Z. 
Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Alderson,  B.,  at  the  Summer  Assizes  at 
LiTerpool,  in  1851,  when  the  following  facts  appeared  in  evidence  on 
the  part  of  the  plaintiffs :  On  the  20th  of  September,  1846,  the  Hart- 
land  sailed  "^with  a  cargo  from  Quebec  for  Bristol.  Having  sus-  ri^Aoo 
tamed  sea-damage,  she  put  back  to  Quebec  within  a  few  days  ^ 
tfter  she  sailed  from  that  place,  for  the  purpose  of  effecting  the  neces- 
Btry  repairs  to  enable  her  to  resume  her  voyage.  The  ship  was  worth 
repairing,  at  Quebec,  and  a  prudent  owner,  uninsured,  would  have 
repaired  her.  To  effect  these  repairs,  it  was  necessary  for  the  captain 
to  raise  money ;  and  he  had  no  other  means  of  doing  so  at  Quebec, 
than  by  borrowing  money  there,  which  he  could  not  borrow  without 
executing  some  instrument  purporting  to  be  a  charge  on  the  ship,  in 

VOL. 
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some  form.  The  captain  thereupon  borrowed  from  Allan  Gilmour  k 
Co.,  of  Quebec, — the  parties  averred  in  the  declaration  to  be  interested 
in  the  said  insurance, — for  such  necessary  repairs  and  disbursemeDts, 
the  sum  of  1500Z.,  being  the  sum  required  for  that  purpose;  to  secare 
which,  with  the  anticipated  premium  of  insurance,  he  drew  upon  the 
owner  of  the  ship,  who  resided  in  England,  and  upon  the  consignee  of 
the  cargo,  respectively,  two  separate  bills  of  exchange,  and  agreed  to 
execute  an  instrument  under  his  hand  and  seal,  of  which  the  following 
is  a  copy : — 

''  To  all  to  whom  these  presents  shall  come,  I,  George  Hooper,  the 
master  and  commander  of  the  barque  or  vessel  called  the  Hartland,  of 
Biddeford,  of  the  burthen  of  487  tons,  or  thereabouts,  at  present  lying 
in  the  harbour  of  Quebec,  send  greeting :  Whereas,  the  said  barque,  the 
Hartland,  on  the  prosecution  of  her  voyage  from  Quebec  to  Bristol,  with 
a  timber  cargo,  did,  on  the  20th  of  September  last,  strike  in  the  traverse, 
and  then  fell  over  on  her  broadside,  and  sustained  such  serious  damage 
and  loss  that  the  said  George  Hooper  thought  proper  to  put  back 
to  Quebec  for  repairs;  which  was  accordingly  done;  and,  having 
required  the  advance  of  a  certain  sum  of  money  to  defray  the  expenses 
of  steamboat  hire,  discharging  the  cargo  of  said  vessel,  and  repairing 
♦4.911  ^^^^  "^replacing  the  articles  lost,  reloading,  and  expenses  for  other 
-*  necessaries,  without  which  the  said  vessel  could  not  proceed  on 
her  intended  voyage  to  Bristol  aforesaid,  I,  the  said  George  Hooper,  did 
apply  to  John  Gilmour  and  David  Gilmour,  of  Quebec,  in  Canada, 
Allan  Gilmour,  and  James  Gilmour,  of  Montreal,  in  Canada,  John 
Follok,  Arthur  Pollok,  and  Allan  Gilmour,  of  Glasgow,  in  Scotland,  and 
Robert  Rankin,  of  Liverpool,  in  England,  merchants  carrying  on  busi- 
ness at  Quebec  under  the  name  and  style  of  Allan  Gilmour  &  Co.,  to 
advance  me  the  sum  required  for  the  purposes  aforesaid  ;  which  thev  the 
said  Allan  Gilmour  k  Co.  agreed  to  do,  on  condition  of  their  being 
secured  the  repayment  thereof  by  an  hypothecation  of  the  said  ship, 
her  cargo,  and  the  freight ;  and  the  said  Allan  Gilmour  k  Co.  have 
accordingly,  before  the  execution  of  these  presents,  advanced  and  paid 
unto  me,  the  said  George  Hooper,  the  sum  of  1547^.  6«.  Id.  current 
money  of  this  province, — equal,  at  the  current  rate  of  exchange,  to  the 
sum  of  1307/.  12s.  Id.  of  lawful  money  of  Great  Britain,  on  the  credit 
and  account  as  well  of  the  said  barque  or  vessel  as  of  the  owner  thereof 
described  in  the  register,  of  which  a  true  copy  is  inserted  in  these  presents : 
And  I,  the  said  George  Hooper,  have  accordingly  this  day  delivered  to 
the  said  Allan  Gilmour  k  Co.  one  set  of  triplicate  bills  of  exchange, 
bearing  even  date  herewith,  drawn  by  me  the  said  George  Hooper,  on 
William  Hooper,  of  Biddeford,  in  the  county  of  Devon,  gentleman,  for  the 
aaid  sum,  payable  to  the  said  Allan  Gilmour  k  Co.,  or  to  their  order,  in 
London,  for  value  received  on  account  of  the  said  barque  or  vessel  tha 
Hartland,  ul  ninety  days'  sight :  And  whereas  the  said  Allan  Gilmour 
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k  Go.  advanced  to  the  said  George  Hooper,  previous  to  the  sailing  of  the 
said  barque  from  Quebec  as  aforesaid,  for  general  disbursements  of  the 
Baid  barque  or  vessel  the  Ilartland,  comprising  the  charges  of  pilotage, 
^deameo's  wages,  a  good  and  sufficient  crew,  provisions,  and  other  r^^^os 
necessaries,  &c.,  and  without  which  the  said  vessel  could  not  ^ 
have  proceeded  to  sea,  the  sum  of  410Z.  Is.  Id.  sterling,  and  for  which 
a  bill  of  exchange  was  granted  by  me  on  Messrs.  B.  Mead  &  Son,  of 
Frome,  in  Somersetshire,  the  consignees  or  owners  of  tho  cargo  on 
board  of  the  said  barque, — the  sum  so  drawn  being  on  account  of  the 
freight  to  which  the  cargo  was  liable,  and  would  become  due  by  the 
said  R.  Mead  k  Son  on  the  delivery  of  the  cargo  at  its  destination : 
And  whereas,  owing  to  the  accident  aforesaid,  the  said  George  Hooper 
requested  the  said  Allan  Gilmour  &  Go.  not  to  remit  the  said  bill,  and 
that  he  would  secure  them  the  payment  of  the  said  disbursements,  by 
an  hypothecation  as  aforesaid  on  the  said  vessel  and  freight,  the  said 
disbursements  being  incurred  on  account  of  the  said  ship,  and  would 
grant  other  bills  for  the  same,  less  pilotage  and  sundry  seamen*8  notes 
not  paid,  and  deducted  from  the  said  disbursements  amounting  to  42/. 
li.  Sd.  sterling,  leaving >a  balance  due  on  the  said  bill,  for  disbursements, 
of  3672. 19«.  5d.  sterling;  which  bill  of  410/.  Is.  Id.  sterling  was  this 
day  cancelled,  and  another  granted,  for  the  said  sum  of  367/.  19«.  5d. 
sterling,  upon  the  said  R.  Mead  &  Son,  at  ninety  days,  the  same  being 
also  drawn  on  account  of  the  freight  of  the  cargo  addressed  and  con- 
signed by  bills  of  lading  to  the  said  R.  Mead  &  Son.     Now,  know  ye, 
that,  for  the  effectually  securing  to  the  said  Allan  Gilmour  &  Co.  the 
due  and  punctual  acceptance  and  payment  of  the  said  bills  of  exchange 
so  drawn  by  me,  the  said  George  Hooper,  one  of  which,  on  the  said 
William  Hooper,  for  the  said  sum  of  13072.  12«.  Id.,  and  the  other  on 
the  said  R.  Mead  k  Son,  for  the  said  sum  of  3672.  19s.  5d.j  for  the 
causes  and  in  the  manner  aforesaid,  I,  the  said  George  Hooper,  have 
pledged^  morigaged^  and  hypothecated^  and  by  these  presents  do  (as 
master  of  the  said  barque  or  *  vessel  called  the  Hartland,  and  in  r^i^o/* 
the  said  capacity  as  master,  by  virtue  of  all  other  powers  and  ^ 
authorities  whatsoever  me  thereunto  in  anywise  enabling)  pledge^  mort^ 
gage^  charge^  and  hypothecate  the  said  barque  or  vessel^  the  Hartland^ 
hertaekUj  apparel^  and  furniture^  and  the  freight  of  the  said  vessel^  and 
every  part  thereof  to  the  said  Allan  Gilmour  k  Co.,  their  executors, 
Administrators,  and  assigns,  but  including,  with  respect  to  the  said  bill 
on  the  said  William  Hooper,  the  cargo  on  board  the  said  barque  or 
vessel, — ^the  said  expenses  being  incurred  for  the  benefit  of  the  said 
ship,  freight,  and  cargo:  And  I,  the  said  George  Hooper,  as  such 
master  as  aforesaid,  do  hereby  grant,  testify,  and  declare,  that,  in 
case  the  said  bilb  of  exchange  shall  be  refused  acceptance  or  payment, 
or  be  otherwise  dishonoured,  or  not  duly  and  punctually  accepted  and 
paid  by  the  said  William  Hooper  and  the  said  R.  Mead  &  SoOi  on 
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presentment  for  the  said  purposes,  according  to  the  tenor  and  effect 
thereof,  it  shall  and  may  he  lawful  to  and  for  the  said  Allan  Gilmoar 
k  Go.  forthwith  to  seize  and  take  possession  of  the  said  harqne  the 
Hartland,  and  to  cause  the  same  to  he  sold  and  disposed  of,  either 
hy  virtue  of  process  to  he  issued  out  of  Her  Majesty's  high  court 
of  Admiralty  of  England,  or  any  court  of  Vice-Admiralty  possess* 
ing  jurisdiction  at  the  port  at  which  the  said  barque  or  vessel  maj 
at  any  time  thereafter  happen  to  he  lying,  or  to  be,  according  to 
the  maritime  law  and  custom  of  England :  And  I,  the  said  George 
Hooper,  as  such  master  as  aforesaid,  do  hy  these  presents  testify, 
declare,  and  make  known,  that  I  took  up  and  borrowed  of  the  said 
Allan   Gilmour  k  Co.  the  said  sums  of  money  on   the  credit  and 
account  of  the  owner  of  the  said  barque  the  Hartland,  and  do  hereby, 
as  far  as  in  me  lies,  as  master  as  aforesaid,  grant  and  declare  that 
it  shall  and  may  he  lawful  to  and  for  the  said  Allan  Gilmoar  k 
Co.  to  place  the  same  to  the  debit  and  account  of  the  owner  of  the 
if,4Qm-i  *said  barque ;   and,  in  case  of  the  non-acceptance  or  non-pay- 
^  ment  of  the  said  bills  of  exchange,  the  said  Allan  Gilmour  &  Co. 
shall  and  lawfully  may  have,  use,  and  take  all  such  lawful  ways  and 
means  whatsoever  for  the  recovery  of  the  said  sum  of  money,  or  such 
part  or  parts  thereof  as  may  at  any  time  or  times  hereafter  remain  due 
or  unpaid,  as  merchants  or  other  persons  in  a  foreign  port,  or  other 
port  out  of  the  kingdom  of  Great  Britain,  advancing  money  at  the  in- 
stance of  a  master  of  a  ship  or  vessel,  for  the  repairs,  outfits,  and  dis- 
bursements thereof,  to  enable  such  ship  or  vessel  to  proceed  on  her 
homeward-bound  voyage,  on  the  credit  on  account  of  such  ship  or 
vessel  and  her  owner,  can  or  lawfully  may  have,  use,  or  take  for  the 
recovery  thereof  against  such  ship,  or  her  owner  or  master :  And  I, 
the  said  George  Hooper,  for  myself,  my  executors,  administrators,  and 
assigns,  do  hereby  covenant,  promise,  and  agree  to  and  with  the  said 
Allan  Gilmour  k  Co.,  their  executors,  administrators,  and  assigns,  in 
manner  and  form  following,  that  is  to  say,  that  I,  the  said  George 
Hooper,  my  executors  and  administrators,  shall  and  will  at  any  time  or 
times  hereafter,  when  thereunto  required  by  the  said  Allan  Gilmour  k 
Co.,  make,  do,  and  execute  all  and  every  such  further  or  other  act  and 
acts,  deed  and  deeds,  thing  and  things,  instruments,  and  assurances  in 
the  law,  whatsoever,  for  the  further,  better,  and  more  effectually  hypo- 
thecating and  charging  the  said  barque  or  vessel  the  Hartland,  and  her 
apparel  and  furniture,  and  the  freight  and  cargo  of  the  said  vessel,  and 
every  part  thereof,  with  the  payment  of  the  said  sums  of  money,  as  by 
them  the  said  Allan  Gilmour  k  Co.,  their  counsel,  attorneys,  solicitors, 
proctors,  or  agents,  shall  or  may  be  devised,  advised,  or  required ;  which 
said  barque  or  vessel  has  been  duly  registered,  a  copy  of  which,  with  t 
view  of  identifying  the  owner,  and  in  compliance  with  the  requirements 
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of  the  law,  is  herein  transcribed,  that  is  to  ^say  [setting  out  the  r^j^o 
register,  showing  that  the  vessel  had  already  been  mortgaged  to  ^     " 
one  William  Base] :  And  it  is  declared  and  agreed  by  and  between  me, 
the  said  George  Hooper,  and  the  said  Allan  Gilmour  &  Co.,  that,  inas- 
DQch  as  the  said  Allan  Gilmour  &  Co.  forbear  any  claim  by  way  of  a 
premiom  or  maritime  interest  upon  the  risk  of  the  said  sums  of  money 
BO  advanced  as  aforesaid,  that  the  voyage  of  the  said  barque  shall  be  at 
the  sole  risk  and  peril  of  the  owner  of  the  said  barque  or  vessel  the 
Hartlsnd,  and  that  therefore,  whether  the  ship  arrive  in  safety  or  not, 
or  in  the  event  of  shipwreck  or  loss  of  the  same  by  the  act  of  God, 
iccident,  or  the  Queen's  enemies,  the  said  sum  shall,  in  either  or  in  any 
case,  be  recoverable,  and  be  paid  by  the  owner  of  the  said  barque  to  the 
said  Allan  Gilmour  k  Co.,  or  to  their  order  as  aforesaid,  together  with 
SQch  farther  sum  or  sums  of  money  as  they  may  pay  or  lay  out  in 
causing  the  said  barque  or  her  freight  to  be  insured,  should  they  think 
proper  so  to  do,  in  an  amount  sufficient  to  cover  the  advances  by  them 
made  as  aforesaid,  and  which  insurance  the  said  Allan  Gilmour  &  Co., 
bj  these  presents,  by  me,  the  said  George  Hooper,  are  authorized  an4 
enpowered  to  cause  to  be  done  and  made,  and  to  charge  the  same  to 
me  and  the  owner  of  the  said  barque :  And  it  is  further  agreed  and 
declared,  that  the  said  Allan  Gilmour  k  Co.  shall  and  will  have  all  the 
rights,  privileges,  and  remedies,  by  process  of  the  courts  of  Admiralty 
and  otherwise,  which  by  law  are  given  to  the  holders  of  bottomry -bonds, 
anything  herein  contained  to  the  contrary  notwithstanding :    And, 
lastly,  it  is  agreed  and  declared  that  the  said  vessel,  her  tackle,  apparel, 
farnitare,  and  her  freight  and  cargo,  shall  at  all  times  hereafter  be 
chargeable  and  liable  for  the  payment  of  the  said  sums  of  money  ad- 
vanced to  enable  the  said  barque  to  proceed  on  her  voyage,  and  th^ 
costs  of  insurance  as  aforesaid,  unto  the  said  Allan  Gilmour  &  Co., 
their  executors,  ^administrators,  and  assigns,  according  to  the  r«  j^q 
true  intent  and  meaning  of  these  presents.     In  faith  and  testi-  ^ 
tnony  whereof  I,  the  said  George  Hooper,  the  master  and  commander 
of  the  said  barque  or  vessel  called  the  Hartland,  have  to  these  presents, 
and  to  an  exact  duplicate  and  triplicate,^-one  of  which  being  paid,  the 
others  are  to  be  null  and  void, — set  my  seal,  and  subscribed  my  name 
and  signature,  at  the  city  of  Quebec,  in  the  province  of  Canada,  this 
18th  of  November,  1846. 

^^Georqe  Hooper  [l.  s.] 
^«  Signed,  sealed,  and  delivered,  at  Quebec  1 
(vhere  no  stamps  are  used),  in  our  presence,   j 
(« A.  Belanger,  of  Quebec,  notary, 
«« 0.  F.  Campean,  of  Quebec,  notary. 
(( In  testimonium  veritatis,  Arch.  Campbell,  Her 
Majesty's  notary,  and  notary  public." 
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The  money  so  advanced  was  laid  out  in  payment  of  the  said  neces- 
sary repairs  and  disbarsements  of  the  ship.  Having  made  this  advance, 
Allan  Gilmour  &  Co.  gave  orders  to  the  plaintifTs,  with  the  view  of 
securing  those  advances,  to  effect  a  policy  of  insurance.  The  plaintiffs 
thereupon  duly  effected  the  policy  of  insurance  declared  on,  which  was 
underwritten,  amongst  others,  by  the  defendant. 

The  ship,  after  being  so  repaired,  sailed  from  Quebec,  on  the  voyage 
insured  by  the  said  policy,  on  the  25th  of  November,  1846,  and  was 
shortly  afterw^ards,  while  on  the  said  voyage,  damaged  by  perils  of  the 
seas,  and  was  stranded  in  the  river  St.  Lawrence,  and  was  unable  to 
proceed  on  her  voyage  without  being  got  off  and  repaired.  The  cost 
of  getting  the  ship  to  Quebec,  the  nearest  place  where  she  coold  be 
*j.^m  ^^P*^*"®^*  *°^  repairing  her  for  the  ^performance  of  her  said 
voyage,  would  have  exceeded  her  value  when  repaired ;  and  a 
prudent  owner,  uninsured,  would  not  have  repaired  her.  The  ship  was 
got  off  from  the  place  where  she  lay  stranded  on  the  said  river,  and 
taken  to  Quebec,  by  salvors,  and  there  libelled  in  the  Vice-Admiralty 
Court  by  the  salvors,  and  was  sold  under  the  decree  of  that  court,  for 
salvage ;  and  was  afterwards  repaired  hy  the  purchaser^  and  sent  by 
him  to,  and  arrived  at,  the  port  of  London. 

Allan  Gilmour  &  Go.  resided  at  Quebec,  and  were  aware  of  the  pro- 
ceedings in  the  Vice- Admiralty  Court ;  and  they  did  not  interfere  in 
such  proceedings.  The  bills  of  exchange  were  in  due  course  despatched 
to  England  ;  but  the  owner  of  the  ship  was  insolvent  when  the  said  bills 
arrived  in  this  country.  The  bills  were  refused  acceptancCi  and  were 
never,  nor  was  any  part  of  them,  paid. 

After  hearing  counsel  on  both  sides,  the  learned  baron,  in  his  sum- 
ming up,  told  the  jury  that  they  ought,  according  to  law,  to  find,  as  to 
the  third  issue,  that  the  said  persons  in  the  first  count  of  the  declaration 
in  that  behalf  alleged,  were  not,  nor  was  any  or  either  of  them,  in- 
terested in  the  premises  in  the  said  policy  and  memoranda  mentioned, 
in  manner  and  form  as  in  the  said  first  count  of  the  declaration  in  that 
behalf  alleged ;  and,  as  to  the  fifth  issue,  they  ought  according  to  law 
to  find  that  the  premises  upon  which  the  defendant  became  and  was  an 
insurer,  as  in  the  said  policy  and  first  count  of  the  declaration  in  that 
behalf  mentioned,  were  not,  nor  was  any  part  thereof,  lost,  in  manner 
and  form  as  in  the  first  count  in  that  behalf  alleged ;  and  that  they 
ought  according  to  law  to  find  the  said  issues  for  the  said  defendant. 

To  this  ruling  and  direction  the  counsel  for  the  plaintiffs  excepted: 
and,  a  verdict  having  been  found  for  the  defendant  on  the  third  and 
»1^11  ^^^^  issues,  and  for  the  ^plaintiffs  on  the  first,  second,  aad 
^  fourth  issues, — the  jury  having  been  discharged  as  to  the  sixth 
and  seventh  issues, — and  judgment  having  been  entered  accordingly, 
the  plaintiffs  brought  a  writ  of  error,  which  now  came  on  for  argument, 
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before  Parke,  B.,  Alderson,  B.,  Coleridge,  J.,  Erie,  J.,  Wigbtoiany  J., 
CromptOD,  J.,  Piatt,  B.,  and  Martin,  B. 

Sir  Fitzray  KeUy  (with  whom  were  Knowle$  and  Atherton)^  for  the 
plaintiiTs. — The  bill  of  exceptions  in  this  case  raises  one  of  the  points 
which  was  discussed  in  the  Goart  of  Common  Pleas  in  aaother  case 
arising  npon   the   same   policy, — Stainbank  t;.  Fenning,  9  Com.  B. 
51, — viz*  whether  the  master  of  a  ship  has  any  authority,  in  a  case 
of  necessity,  to  borrow  money  at  a  foreign  port  for  the  necessary  repair 
of  the  ship,  and,  as  a  secarity  for  the  money  so  borrowed,  to  pledge 
not  only  the  personal  security  of  the  owner  of  the  ship,  but  also  the 
ship  herself,  at  simple  interest,  and  not  by  way  of  bottomry.     The 
instrument  in  question  may  be  divided  into  two  parts.     First,  there  is 
a  distinct  hypothecation  of  the  ship,  her  cargo,  and  freight :  and  then 
there  is  a  separate  and  distinct  reservation  of  a  right  to  the  lenders  to 
resort  to  all  legal  means  to  enforce  repayment  of  the  money,  either 
against  the  ship  or  her  owners.    In  the  judgment  of  the  Common  Pleas, 
it  is  treated  as  a  mere  instrument  to  be  enforced  against  the  ship  in  the 
Admiralty  Court.     The  simple  question  is,  whether  the  master  may 
not,  in  a  case  of  absolute  necessity,  where  the  ship  is  totally  unable  to 
prosecute  her  voyage,  where  the  owner  is  absent,  and  has  no  agent  on 
the  spot,  where  the  alternative  is  the  certain  destruction  of  the  ship 
and  the  loss  of  the  voyage,  and  the  master  is  wholly  unable  to  raise 
money  upon  any  other  terms,  pledge  the  ship  and  also  the  personal 
credit  of  his  owners.     [Parke,  B. — There  might  have  been  a  necessity 
to  borrow  money  in  the  usual  way,  upon  ^bottomry ;  but  it  does  r«  ^  qo 
not  appear  that  the  master  was  unable  to  raise  it  except  on  this  '- 
particular  form  of  security.]     The  master  adopted  the  course  which 
was  the  most  advantageous  for  the  owner.     The  authorities  upon  this 
subject  are  few  and  unsatisfactory ;  but,  as  far  as  they  go,  they  are  in 
favour  of  the  plaintiffs.     Lord  Tenterden,  in  his  work  on  Shipping,  8th 
edit.  p.  156,  expressly  recognises  the  authority  of  the  master,  in  case 
of  need,  to  pledge  both  the  ship  itself  and  the  personal  credit  of  the 
owner.    [Parke,  B. — The  argument  on  the  other  side  will  be,  that 
there  can  be  no  hypothecation,  no  pledge  of  the  ship,  except  on  mari- 
time interest.]     The  question  is,  whether  the  master  has  not  his  elec- 
tion as  to  the  sort  of  security  he  will  give.    Where  the  owner  is  absent, 
and  cannot  be  communicated  with,  the  law  implies  an  authority  in  the 
master  to  do  what  is  really  and  bonft  fide  for  the  benefit  of  his  owner. 
He  has  power  to  charge  the  ship  for  repairs  to  any  reasonable  extent. 
If  so,  is  it  not  a  minor  question  what  is  to  be  the  form  and  mode  in 
which  the  security  is  to  be  given  ?    [Erle,  J. — Suppose  the  master 
was  the  sole  owner,  might  he  give  to  a  third .  person  an  insurable  in- 
terest, by  giving  a  bill  for  the  advances,  in  addition  to  a  security  on 
Ae  ship  by  hypothecation  7]     No  doubt  he  might.     [Parke,  B. — 
There  is  no  doubt  as  to  the  master's  power  to  hypothecate,  if  he  cannot 
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procure  the  money  otherwise.  Bat  the  question  is,  whether  he  can  do  m 
without  the  usual  maritime  risk.]  The  man  who  lends  his  money  upon 
the  security  of  the  ship,  has  not  the  less  an  insurable  interest  in  the 
ship,  because  he  happens  to  have  a  collateral  secnrity  also.  By  tbii 
instrument,  the  ship  is  to  be  a  security  to  the  lender,  in  ease  the  bilb 
should  be  refused  acceptance,  or  should  be  unpaid.  It  was  proved  that 
the  bills  were  refused  acceptance.  The  condition,  therefore,  attached, 
and  the  pledge  of  the  ship  became  absolute.  It  cannot  be  donbted  that 
*A^v\  ^^^^  ^constituted  an  insurable  interest.     The  general  authority 

-'  of  the  master  is  thus  defined  by  Lord  Tenterden,  8th  edit.  p. 
134, — (<  As  the  master  in  general  appears  to  all  the  world  as  the  agent 
of  the  owners  in  matters  relating  to  the  usual  employment  of  the  ship, 
so  does  he  also  in  matters  relating  to  the  means  of  employing  the  ship; 
the  business  of  fitting  out,  victualling,  and  manning  the  ship,  being  left 
wholly  to  his  management  in  places  where  the  owners  do  not  reside,  and 
have  no  established  agent ;  and  frequently  also  in  the  place  of  their 
own  residence.  His  character  and  situation  furnish  presumptive  evi- 
dence  of  authority  from  the  owners  to  act  for  them  in  these  cases,  liable 
indeed  to  be  rebutted  by  proof  that  they,  or  some  other  person  for  them, 
managed  the  concern  in  any  particular  instance,  and  that  this  fact  wu 
actually  known  to  a  particular  creditor,  or  was  of  such  general  notoriety 
that  he  cannot  be  supposed  to  be,  because  he  ought  not  to  have  been, 
ignorant  of  it,  or  that  they  were  by  the  terms  of  the  contract  expressly 
excluded."  And,  in  the  following  page,  the  learned  author  says, — ^^la 
order,  however,  to  constitute  a  demand  against  the  owners,  it  is  neces- 
sary that  the  supplies  furnished  by  the  master's  order  should  be  reatwa- 
bly  fit  and  proper  for  the  occwion^  or  that  money  advanced  to  him  for 
the  purchase  of  them  should  at  the  time  appear  to  he  wanting  for  that 
yarpoee.  The  contrary  in  either  case  would  furnish  a  strong  presump- 
tion of  fraud  and  collusion  on  the  part  of  the  creditor.  The  prop»' 
mode  of  ascertaining  what  is  necessary,  is,  to  ask  what  a  prudent  owner 
would  himself  have  done  had  he  been  present :"  Webster  v.  Seekamp, 
4  B.  &  Aid.  352  (E.  C.  L.  R.  vol.  6).  So,  here,  the  question  is,  what 
would  a  prudent  owner,  uninsured,  have  done  if  present  7  There  is  no 
imputation  upon  the  master's  discretion  here.  Either  the  question 
ought  to  have  been  left  to  the  jury,  or  it  must  be  assumed  that  the 
i^AOA-\  niAster  acted  as  a  prudent  owner  would  *under  the  circumstances 

-*  have  acted.  There  is  no  authority  to  show  that  the  master's 
discretion  is  limited  to  the  particular  form  of  security :  it  must  depend 
upon  the  necessity  of  the  case.  In  the  case  of  La  Ysabel,  Boao,  1 
Dods.  Adm.  R.  278,  where  it  was  held  that  the  master  has  a  right  to 
hypothecate  the  ship  and  cargo,  though  lying  in  a  port  in  the  saoM 
country  in  which  the  owners  reside,  provided  he  has  no  means  of  com- 
municating with  the  owners,  Sir  W.  Scott  says:  <<It  is  true  that  it  is 
usually  required  as  a  eonditioa  neoessary  to  the  validity  of  bonds  of 
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thn  kind,  that  they  should  be  executed  in  a  foreign  port ;  but  the  law 
does  not  look  to  the  mere  locality  of  the  transaction.     The  validity  or 
invalidity  of  the  bond  does  not  rest  on  that  circumstance  only,  but  upon 
the  extreme  difficulty  of  communication  between  the  master  and  his 
oirners."    Upon  what  principle,  then,  is  the  master  obliged  to  hypo- 
thecate by  an  instrument  in  any  particular  form  ?    Why  may  he  not 
do  flo  in  the  manner  he  finds  most  beneficial  for  his  owner  ?    In  Abbott, 
p.  156,  it  is  said :  <<  With  regard  to  a  foreign  country,  the  rule  appears 
to  be,  that,  if  the  master  of  a  vessel  has  occasion  for  money  to  repair 
or  victual  his  ship,  or  for  any  other  purpose  necessary  to  enable  him 
to  complete  the  enterprise  in  which  she  is  engaged,  whether  the  occa* 
Bion  arises  from  any  extraordinary  peril  or  misfortune,  or  from  the 
ordinary  course  of  the  adventure,  he  may,  if  he  cannot  otherwise  obtain 
it,  borrow  money  on  bottomry  at  maritime  interest,  and  pledge  the  ship 
and  freight  to  be  earned  in  the  voyage,  for  repayment  at  the  termina** 
tion  of  the  voyage.   When  this  is  done,  the  owners  are  never  personally 
responsible :  Molloy,  Book  2,  c.  11,  s.  11.     The  remedy  of  the  lender, 
is  against  the  master  or  the  ship.    Buty  if  the  person  who  thus  advances 
fsaney  does  not  choose  to  take  upon  himself  the  risk  of  the  ship*s  retumy 
and  wUl  be  content  not  to  demand  maritime  interest^  there  seems  to  be  no 
*rea9on  why  the  master  should  not  pledge  both  the  ship  itself  r^c^of: 
msd  the  personal  credit  of  the  owner.     And  in  a  case  which  ^ 
came  before  Sir  John  Strange,  M.  R.  (Samsun  v.  Braggington,  1  Yes. 
sen.  443),  wherein  a  man  who  had  advanced  money  to  refit  a  ship  in 
distress  at  Jamaica,  and  had  taken  from  the  master  a  deed  of  hypothe- 
cation of  the  ship,  and  bills  of  exchange  upon  the  principal  owner  io 
England,  for  the  amount  of  the  sum  advanced,  claimed  payment  of  the 
owners  personally,  the  ship  having  been  captured  on  her  voyage  home; 
it  was  decreed  that  he  should  recover  the  money ;  and  it  was  said  also 
that  the  ship  was  thought  to  be  well  hypothecated,'*    [Martin,  B.— t 
That  passage,  and  the  case  cited,  are  commented  upon  in  the  judg* 
ment  in  Stainbank  v.  Fenning.]     It  certainly  is  a  strong  authority  in 
favour  of  the  power  of  the  master  generally  to  pledge.    [Martin,  B. — 
In  the  case  of  The  Nelson,  1  Hagg.  Adm.  R.  176,  cited  in  Abbott,  p. 
160,  Lord  Stowell  says :  <«  One  objection  is,  that  it" — the  instrument 
under  consideration — «« binds  the  owners  personally  as  well  as  the  ship 
and  freight, — which  it  cannot  do.     Here  we  don't  take  this  bond  in 
toto,  as  is  done  in  other  systems  of  law,  and  reject  it  as  unsound  in  the 
irhole,  if  vicious  in  any  part.     But  we  separate  the  parts,  reject  the 
vicious,  and  respect  the  efficiency  of  those  which  are  entitled  to  operate. 
The  form  of  these  bonds  is  different  in  different  eountries :  so  is  their 
authority.     In  some  countries  they  bind  the  owner  or  owners,  in  others 
not :  and,  where  they  do  not,  though  the  form  of  the  bond  affects  to 
bind  the  owners,  that  part  is  insignificant,  but  does  not  at  all  touch 
ipon  the  eflicieney  of  those  parts  which  have  an  acknowledged  operft* 
VOL.  juii.— 86  2  A  2 
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tion."]  There,  Lord  Stowell  is  dealing  with  an  instrument  which  vas 
in  form  a  bottomry-bond,  securing  maritime  interest.  It  is  conceded 
that  that  cannot  be,  where  the  personal  credit  of  the  owner  is  also 
i^ASicn  pledged.     One  can  very  well  conceive  why  *the  lender  shonld 

^  be  restrained  from  charging  exorbitant  interest,  and  at  the  same 
time  have  the  personal  security  of  the  borrower.  [Erlb,  J.— Is 
not  the  principle  this,  that  the  bottomry  contract,  without  the  risk, 
would  be  usurious  ?  Martin,  B. — What  can  the  Englbh  usury  lavs 
have  to  do  with  contracts  made  in  a  foreign  country  ?  A  bottomry- 
bond  is  more  like  a  post-obit  than  anything  else.]  In  Justinian's  In- 
stitutes, Lib.  4,  Tit.  VL,  §  VII.,  it  is  said :  <<  Serviana  et  quasi  Servians 
(qu8B  etiam  hypothecaria  vocatur,)  ex  ipsius  prsetoris  jurisdictione  sub- 
fitantian  capiunt.  Serviana  autem  experitur  quis  de  rebus  coloni,  qoA 
pignoris  jure  pro  mercedibus  fundi  ei  tenentur.  Quasi  Serviana  aatem 
est,  qua  creditores  pignora  hopothecasve  persequuntur.  Inter  pignus 
autem  et  hypothecam  (quantum  ad  actionem  hypethecam  attinet,)  nihil 
interebC :  nam  de  qua  re  inter  creditorem  et  debitorem  convenerit,  ut 
sit  pro  debito  obligata,  utraque  hac  appellatione  continetur :  sed  in 
aliis  differentia  est.  Nam  pignoris  appellatione  cam  proprie  rem  con- 
tineri  dicimus,  qusa  simul  etiam  traditur  creditori,  maxime  si  mobilia 
sit;  ac  eam,  qase  sine  traditione  nuda  conventione  tenetur,  proprie 
hypothecse  appellatione  contineri  dicimus."  And  see  the  Code  Ciril, 
Cap.  III.,  art.  2114  et  seq.  In  the  Dictionaire  de  TAcad^mie  Fran- 
f ai&e,  the  word  <«  Hypoth^que*'  is  thus  defined, — «  Droit  r^el  qui  gri?e 
les  immeubles  aiTect^s  k  I'aquittement  d'une  obligation,  d*une  dette,  et 
qui  les  suit  en  quelques  mains  qu*ils  passent."  In  its  natural  significa- 
tion, therefore,  it  clearly  extends  to  every  description  of  pledge.  Om* 
nis  major  continet  in  se  minor.  If  the  master  has  power  to  pledge  the 
property  of  his  owner  to  the  extent  of  maritime  interest,  why  may  be 
not  pledge  him  in  the  more  beneficial  and  less  onerous  form  here 
adopted  ?  The  subject  is  much  discussed  in  The  Atlas,  2  Hagg.  Ados. 
Bep.  48,  70.  Reference  was  also  made  to  the  3  &  4  Vict.  c.  65,  ss.  3, 4. 
*4^71       *Tomlin9on  (with  whom  was  Wat$on)y  for  the  defendant— 

-'  (<  Advances  for  repairs  and  disbursements"  clearly  do  not  con- 
stitute an  insurable  interest.  By  the  instrument  set  out  in  the  special 
verdict,  the  master  professes  to  pledge  and  hypothecate  the  ship,  cargo, 
and  freight,  and  give  the  court  of  Admiralty  jurisdiction  to  seize  the 
ship,  and  by  the  same  instrument  to  retain  the  personal  responsibility 
of  the  owner.  It  is  only  by  tacking  to  it  the  advances  for  repairs  and 
disbursements,  that  a  semblance  of  interest  is  created :  without  the 
deed,  there  would  clearly  have  been  no  insurable  interest.  It  in  effect 
changes  the  nature  of  the  risk,  making  it  an  insurance  upon  the 
owner's  solvency.  The  master  has  no  lien  on  the  nhip  for  money 
expended  or  debts  incurred  by  him  for  repairs  done  to  her  on  the 
voyage:   Hussey  v.  Christie,  9  East,  426.    The  like  doctrine  was 
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extended  to  freight^  in  Smith  v.  Plummer,  1  B.  &  Aid.  575,  where  the 
master  was  held  to  have  no  lien  for  wages :  and  a  third  person  advancing 
money  for  the  parpose  can  be  in  no  better  position  in  this  respect  than 
the  master :  it  would  be  a  mere  personal  debt,  which  is  not  the  subject 
of  insurance :  SifTken  v.  Allnutt,  2  M.  &  Selw.  89 ;  Manfield  v.  Mait- 
land,  4  B.  &  Aid.  582  (E.  C.  L.  R.  vol.  6) ;  Palmer  r.  Pratt,  2  Bingh. 
185  (E.  C.  L.  R.  vol.  9),  9  J.  B.  Moore,  858  (E.  C.  L.  R.  vol.  17) ; 
Winter  v.  Haldiman,  2  B.  &  Ad.  649  (E.  C.  L.  R.  vol.  22).  The 
master  can  only  confer  a  lien  by  hypothecation,  in  such  a  manner  as  to 
give  a  remedy  in  the  Admiralty  court,  to  the  exclusion  of  the  personal 
secnrity  of  his  owner.  [Martin,  B. — In  the  case  of  The  Jane,  1  Dods. 
Adm.  Rep.  461,  a  bill  of  exchange  was  taken,  and  yet  the  bond  was 
held  valid.]  The  money  was  advanced  on  the  bond :  the  bill  of 
exchange  was  a  mere  collateral  security.  Here,  however,  by  the  very 
terms  of  the  bond,  the  personal  liability  of  the  owner  is  reserved.  A 
bond  was  held  void  on  that  ground,  in  The  Augusta,  1  Dods.  Adm. 
Rep.  283.  In  Abbott,  p.  158,  it  is  said :  <«  There  is  no  settled  form  of 
*contract  in  use  on  these  occasions.  Sometimes  an  instrument  r^c^oo 
in  the  form  of  a  bond,  at  others  in  the  form  of  a  bill  of  sale,  at  ^ 
others  of  a  difTerent  shape,  is  made  use  of.  But,  whatever  the  form, 
the  occasion  of  borrowing,  the  sum,  the  premium,  the  ship,  the  voyagOi 
the  risks  to  be  borne  by  the  lender,  and  the  subjection  of  the  ship 
itself  as  security  for  the  payment,  all  usually  are  and  properly  ought 
to  be  expressed.  It  is  absolutely  necessary  that  the  liability  of  the 
lender  to  the  sea  risks  should  appear  to  be  fairly  collected  from  the 
instrument,  otherwise  the  reservation  of  maritime  interest  will  render 
the  security  void,  on  the  ground  of  usury,  not  only  as  a  charge  upon 
the  ship,  but  also  against  the  person  of  the  borrower.  And,  where 
an  instrument  called  a  bottomry-bond  contained  an  express  clause  that 
the  sum  secured  should  be  paid  within  thirty  days  after  intelligence  of 
the  loss,  liord  Stowell  doubted  his  jurisdiction  to  entertain  the  suit 
at  all,  and  dismissed  it,  on  the  ground  that  the  very  essence  of  bot- 
tomry, which  alone  could  give  jurisdiction  to  the  Admiralty,  was  want- 
ing: The  Atlas,  2  Hagg.  Adm.  Rep.  57.  From  this  sentence,  an 
appeal  was  presented  to  the  delegates;  and  that  court,  after  directing 
a  search  for  precedeuts,  decided  that,  as  maritime  interest  was 
reserved,  and  maritime  risk  excluded  from  the  bond,  it  was  void." 
[WiGHTMAK,  J.,  referred  to  Johnson  v.  Shippen,  2  Lord  Raym.  982^ 
1  Salk.  35,  where  it  was  held  that  a  contract  of  hypothecation  made 
by  the  master  does  not  transfer  the  property  of  the  ship,  but  only  gives 
the  creditor  a  privilege  or  claim  upon  it,  to  be  carried  into  effect 
by  legal  process.  Martin,  B. — The  case  of  The  Atlas  is  expressly  in 
point.  Parke,  B. — So  also  is  the  case  of  The  Emancipation,  1  W. 
Rob.  Adm.  Gas.  124.]  The  case  of  The  Emancipation  is  precisely  this 
case.    [Martin,  B.— Lord  Tenterden  says,  in  Howes  v.  Ball,  7  B.  & 
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C.  481  (E.  C.  L.  R.  vol.  14)^— «  Hypothecation  (of  goods)  is  not  allowed 
*4^91  *^^  ^^^  ^^^  ^^  England,  although  in  some  parts  of  the  continent, 
-'  not  many  years  ago,  it  was  allowed."]  It  is  said  that  the  mas- 
ter, when  driven  to  raise  money  for  the  ship's  necessities,  has  power  to 
do  so  in  any  way  that  may  he  most  beneficial  to  his  owner.  Bat  tbe 
most  beneficial  way  clearly  is,  to  borrow  on  bottomry,  the  amonnt  of 
which,  on  the  ship's  arrival,  would  be  distributed  over  the  whole  adren* 
tore,  as  general  average:  whereas,  here,  the  owner  is  made  liable 
whether  the  ship  arrives  or  not,  and  gets  no  contribution.  [Parke, 
B. — Is  there  any  authority  for  that  ?]  It  has  repeatedly  been  decided 
in  the  Admiralty  court,  that  the  master  may  pledge  the  ship,  freigbt, 
and  cargo.(a)  [Martin,  B.— Respondentia  may  be  the  subject  of 
average ;  but  not  hypothecation,  I  think.  Benson  v.  Duncan,  S  Exch. 
644,t  seems  to  be  inconsistent  with  your  position.]  At  all  events,  this 
is  an  instrument  which  is  incapable  of  being  enforced  in  any  court,  and 
therefore  it  does  not  create  an  insurable  interest.  The  statute  3  &  4 
Vict.  c.  65,  does  not  at  all  aiTect  the  case.  Before  that  statute,  tbe 
court  of  Admiralty  would  not  interfere  to  give  effect  to  a  mortgage,^ 
The  Fruit  Preserver,  2  Hagg.  Adm.  Rep.  181 ;  The  Highlander,  2  W. 
Bob.  Adm.  Gas.  109 :  and  the  statute  does  not  give  it  any  original  jo- 
risdiction  to  entertain  a  suit  for  that  purpose,  but  only  enables  it  to 
take  the  claims  of  a  mortgagee  into  account,  where  a  suit  is  instituted, 
and  the  ship  is  under  the  jurisdiction  and  control  of  the  court :  The 
Fortitudine,  2  W.  Rob.  Adm.  Gas.  209,  221.  The  extent  of  the  mas- 
ter's power  to  charge  the  ship  underwent  much  discussion  in  the  cases 
of  The  Tartar,  1  Hagg.  Adm.  Rep.  1,  The  Nelson,  1  Hagg.  Adm.  Rep. 
176,  and  The  Rhadamanthe,  1  Dods.  Adm.  Rep.  201.  The  law  was  con- 
sidered clearly  settled  so  long  ago  as  the  case  of  Scarreborrow  v.  Lyrios, 
*4iin  ^^y^  ^^>  *Latch,  225.(i)  As,  therefore,  no  property  passed  by 
^  this  instrument  at  common  law,  and  it  could  not  be  enforced  in 
the  maritime  courts,  for  the  reasons  before  stated,  it  created  no  inte- 
rest in  the  plaintiffs  which  could  be  the  subject  of  insurance.  A  total 
loss,  Avithin  the  meaning  of  a  bottomry-bond,  cannot  happen,  if  the  sbip 
exists  in  specie,  although  it  may  be  so  much  injured  in  the  voyage  as 
not  to  be  worth  repairing  and  bringing  to  the  ultimate  place  of  desti- 
nation, so  as  to  constitute  a  total  loss  within  the  meaning  of  a  policy 
of  insurance  on  the  ship :  Thompson  v.  The  Royal  Exchange  Assurance 
Company,  1  M.  k  Selw.  80 ;  Abbott  on  Shipping,  8th  edit.  p.  151. 

Sir  Fitzroy  Kelly^  in  reply — No  doubt,  if  this  had  been  a  mere  debt 
for  repairs  or  advances,  the  creditor  would  havie  had  no  insurable  inte- 
rest. But  here  there  is  a  distinct  pledge  of  the  ship,  and  express 
reservation  of  power  to  enforce  the  right.  Whether  it  gives  the  Ad« 
miralty  court  jurisdiction  or  not,  it  vests  in  the  mortgagees  an  insurable 

(a)  See  SUvena  on  Areraga,  Ameriean  edit  pp.  195—199. 
(6)  Per  nom.  Scarboroagb  v.  Joftcis  Ljnis. 
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interest.  The  cases  relied  on  for  the  defendant  have  no  bearing  what- 
ever upon  the  present.  It  may  be  oonceded  that  no  instrnment  can  be 
Talid  asabottomry-bondy  so  as  to  give  the  Admiralty  Court  jurisdiction, 
which  does  not  impose  upon  the  obligee  a  maritime  risk.  [Parks,  B^ 
^There  is  no  authority,  except  the  qualified  dictum  of  Lord  Tenterden, 
to  show  that  the  master  can  bind  his  owner  other  than  by  a  bottomryw 
bond,  with  the  usual  maritime  risk.  The  oases  of  The  Atlas  and  The 
Emancipation  are  in  point.]  In  the  cases  in  the  Admiralty  Court,  the 
sole  qoestion  was  one  of  jurbdiction.  There  is  no  distinct  authority 
against  this  mode  of  charging  the  owner ;  and  there  is  the  rery  high 
anthority  of  Lord  Tenterden  in  its  favour.  Cur.  adv.  vuft. 

^Parkb,  B.,  now  delivered  the  judgment  of  the  court :  r*44.1 

In  this  cade,  in  an  action  on  a  policy  of  assurance  on  a  ship,  ^ 
the  interest  described  being  15002.  advances  for  repairs  and  disburs^l- 
ments,  the  whole  valued  at  16752.  including  premium  of  insurance,  there 
▼ts  a  plea  that  the  persons  named  as  the  assured  were  not  interested 
in  the  premises  in  the  policy  mentioned,  mode  ac  formfi ;  and,  upon  the 
trial,  the  facts  appeared  to  be  as  follows  :— 

[Here  the  learned  baron  referred  to  the  facts  detailed  in  the  bill  of 
exceptions,  ant^,  422  to  480.] 

My  Brother  Alderson  ruled  that  the  assured  had  no  insurable  inte- 
rest, as  the  Court  of  Common  Pleas  had  done  in  the  similar  case  on  the 
same  policy,  of  Stainbank  v.  Fenning,  11  C.  B.  51  (E.  C.  L.  R.  vol.  78). 

We  are  all  of  opinion  that  the  decision  of  the  Court  of  Common 
Pleas,  and  my  Brother  Alderson 's  direction,  were  right :  and  we  agree 
with  the  reasons  assigned  by  the  Lord  Chief  Justice,  in  giving  the 
judgment  of  that  court. 

There  was  another  issue,— whether  the  subject  insured  was  lost ;  on 
which,  being  a  bottomry-bond,  and  the  ship  not  having  been  actually 
lost,  no  question  was  made. 

As  to  the  principal  question, — ^The  master  of  a  vessel,  on  a  foreign 
voyage,  has  no  authority  to  bind  his  employer  to  everything  which  he 
may  deem  to  be,  or  which  really  may  be,  for  the  interest  of  his  em* 
ployer ;  but  the  law,  looking  to  the  ordinary  perils  inseparable  from 
navigation,  gives  him  certain  powers,  in  order  to  provide  for  the  com- 
pletion of  the  voyage,  and,  amongst  others,  the  power  to  pledge  in  a 
foreign  country  the  personal  credit  of  the  owners,  for  necessary  repairs ; 
and,  if  that  should  be  ineffectual,  a  power  to  pledge  the  ship  itself,  by 
an  instrument  of  hypothecation.  But  this  power  does  not  extend  to 
more  than  hypothecation^ — well  known  *in  the  civil  law,  and  dis-  r^t  44,0 
tinguished  from  a  mortgage,  as  well  as  a  pledge  or  pawn  at  com-  ^ 
mon  law ;  the  former  of  which  transfers  the  property ;  the  latter,  a 
lien  on  the  chattel,  and  is  void  without  actual  possession :  but  hypothe- 
cation gives  only  a  right,  to  be  enforced  against  the  subject  of  it,  through 
the  medium  of  process. 
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No  authority  has  been  cited,  nor  are  we  aware  of  any,  aathoriziDg 
the  actual  transfer  of  the  property  by  the  master  by  way  of  mortgage, 
in  any  case.  The  instrument,  therefore,  in  this  case  could  not  be 
effectual  to  transfer  any  property  to  the  assured. 

The  master  having  the  power  of  hypothecation,  only  to  be  enforced 
against  the  ship  by  Admiralty  process,  the  first  question  is,  whether 
the  hypothecation  in  this  form  is  valid.  We  agree  with  the  Court  of 
Common  Pleas  in  their  opinion,  that  it  is  not ;  and  therefore  my  Bro- 
ther Alderson  was  right  in  directing  the  issue  on  the  interest  to  be 
found  for  the  defendant* 

This  question  depends  upon  precedent  and  authority ;  and  we  think 
it  clearly  established  by  these,  that  it  is  essential  to  the  validity  of 
hypothecation,  that  the  sea  risk  should  be  incurred  by  the  lender,  and 
that  the  pledge  on  the  ship  should  take  effect  only  in  the  event  of  its 
safe  arrival.  In  the  cases  of  The  Nelson,  1  Hagg.  Adm.  Rep.  169, 
The  Atlas,  2  Hagg.  Adm.  Rep.  53,  both  before  Lord  Stowell,  it  wu 
treated  as  clear,  and  in  the  argument  numerous  authorities  had  been 
cited  to  that  effect.(a)  On  the  appeal  in  the  case  of  The  Atlas,  the 
delegates  caused  a  search  to  be  made  in  the  registry,  and  found  onlj 
five  instances  of  bonds  excluding  maritime  risk ;  and  one  only  had  been 
brought  to  the  notice  of  the  Court  of  Admiralty,  and  in  that  the  point 
was  not  raised :  the  delegates  affirmed  the  decision  in  the  particaltf 
*iim  ^^^^'  without  determining  the  principal  point,  on  *the  ground 
^  that  it  was  invalid  by  the  law  against  usury  in  the  East  Indies, 
if  it  was  not  so  by  the  maritime  law,  as  more  than  12  per  cent,  was 
required. 

In  the  subsequent  case,  however,  of  The  Emancipation,  1  W.  Rob. 
ISO,  Dr.  Lushington  considered  it  perfectly  clear  that  a  bottomrj- 
bond  was  void,  if  it  could  not  be  collected  on  the  face  of  it  that  it  was 
subject  to  maritime  risk ;  and  we  consider  that  the  Court  of  Commoa 
Pleas  were  perfectly  right  in  so  holding. 

The  only  case  in  the  books  which  has  a  contrary  aspect,  that  of  San 
sum  V,  Braggington,  1  Yes.  sen.  843,  is  an  unsatisfactory  authority, 
and  has  been  shown  to  be  so  in  the  judgment  of  the  Court  of  Common 
Pleas ;  and  we  think  with  that  court  also,  that  the  inclination  of  opi- 
nion of  Lord  Tenterden,(6)  expressed  on  the  supposed  authority  of  that 
case,  is  not  well  founded. 

We  therefore  hold  that  the  alleged  instrument  of  hypothecation  in 
this  case  is  void,  as  far  as  it  purports  to  give  any  right  in  or  against 
the  ship ;  and  so  the  assured  had  no  insurable  interest.  This  is  the 
only  question  now  before  us.  Whether,  if  the  instrument  was  valid  in 
point  of  laWy  and  gave  a  right  to  seize  the  vessel,  this  would  constitate 


(a)  S«o  S  Hsgg.  Adm.  Bep.  65. 

(6)  Abbott  on  Shipping,  8th  odit  p.  IM. 
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an  insurable  interest,  is  very  questionable,  at  the  least ;  especially  ia 
the  terms  In  which  the  subject  of  insurance  is  described  in  this  policy. 

In  giving  our  opinion  that  this  instrument  is  invalid,  in  hypothecating 
the  ship  absolutely,  we  must  not  be  supposed  to  intimate  a  doubt  that 
a  bottomry-bond  may  not  be  given  at  the  same  time  with,  and  as  a  col- 
lateral security  for,  bills  of  exchange  drawn  on  the  owner.  This  was 
clearly  laid  down  by  Dr.  Lushington,  in  the  case  of  The  Emancipation, 
on  the  authority  of  many  cases.  If  necessaries  can  be  provided  on 
the  personal  credit  of  the  owners,  or  on  a  bill  of  exchange  drawn  by 
the  master  *upon  them,  a  bottomry-bond  cannot  afterwards  be  r^AAA 
given  to  secure  the  same  debt,  because  the  necessity  of  hypothe-  ^ 
eating  the  ship  is  the  condition  of  the  master's  authority  to  do  so :  The 
Augusta,  1  Dod.  Adm.  Rep.  288.  But  bills  of  exchange  may  be  drawn 
on  account  of  the  supply,  and  a  bottomry-bond  given  at  the  same  time, 
as  a  collateral  security,  in  this  sense,  that,  if  the  bills  of  exchange  are 
honoured, — The  Nelson,  1  Hagg.  Adm.  Rep.  174, — that  is,  accepted 
and  paid,  if  they  require  acceptance,  or  paid,  if  they  do  not,  as  the 
case  may  be, — the  bottomry  is  discharged,  and,  though  the  ship  arrive, 
the  maritime  interest  is  not  payable ;  if  dishonoured,  the  amount  is 
payable  on  arrival,  by  means  of  the  remedy  against  the  ship,  and,  in 
that  case,  with  maritime  interest :  The  Catherine,  8  Hagg.  Adm.  Rep. 
253;  The  Emancipation,  1  W.  Rob.  129;  The  Atlas,  1  W.  Rob.  421. 
So  that,  in  that  event,  if  the  bills  are  accepted,  the  creditor  would  have 
a  double  remedy, — one  against  the  person  of  the  debtor, — and  one 
sgainst  the  ship.  But  the  law  forbids  the  creditor  to  have  a  direct 
remedy  on  the  bond  itself  against  the  owner  as  well  as  the  ship,  and  it 
makes  it  essential  to  the  remedy  against  the  ship,  that  it  should  be  con- 
tingent on  its  safe  arrival ;  and  this  whether  maritime  interest  is  re-^ 
quired  or  not. 

My  Brother  Erie  agrees  that  judgment  should  be  for  the  defendant, 
both  from  the  loss  not  being  total,  and  from  the  interest  of  the  plaintiff, 
if  any,  being  misdescribed.  But  he  does  not  agree  that  the  master 
may  not  pledge  the  personal  credit  of  the  owner  and  hypothecate  the 
ship  in  case  of  need,  in  any  manner  he  may  choose. 

Judgment  affirmed.(a) 

(a)  Se«  the  ease  of  Th«  Ship  Packet,  8  Mmod'i  R«p.  U.  8.  255. 

Rom  «.  Ship  Aetir;  S  Wub.  C.  0.  Rep.  220 ;    Golden  Rose,  Bee,  131 ;  Joj  «.  Allen,  2  Wocd- 
8bip  Urinia  v.  Barclay,  1  Ibid.  49 ;  Patton  «.    bury  A  Minot,  303. 
Tke  Banlolpb,  QUpin,  457;    Boreal  «.  The 
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SIXTESKTH  YBAR  OF  THE  REIGN  OF  QUEBN  VICTORIA.    18U. 


The  Judges  wlio  usnall  j  sat  in  Banco  in  this  Term  were : 

Jervis^  C.  J.  Williams,  J. 

Cresswell,  J.  Talfourd,  J. 


WILLIAM  COLE  and  ELIZABETH,  hU  Wife,  v.  GOBLB. 

April  26. 

A  tottatrix,  seiied  in  fee  of  Mrtain  copjhold  hereditamentsy  by  her  wiO*  dated  the  22d  of  Uty, 
1826,  devised  aa  followi : — "  I  gire  and  bequeath  unto  my  granddanghter  Mary  Anoe,  th* 
honse  and  land,  with  all  the  rights  and  appurtenances  belonging  thereto,  situate  at  E.  f  ao^ 
after  a  bequest  to  her  of  a  sum  of  2002.  due  on  a  bond,  she  proceeded  as  follows, — "  Bat.  ia 
the  event  of  the  said  Mary  Anne  dying  withovt  kavinj  any  lawful  Utne,  it  is  my  will  that  Um 
said  house  and  lands,  and  the  said  200/.,  do  revert  to  the  survivor  or  survivors  of  my  other 
granddaughters,  to  be  divided  between  them  share  and  share  alike  :** — ^Held,  thai  Maiy  Ados 
took  an  estate-tail  in  the  realty,  and  an  absolute  interest  in  the  200/. 

In  this  action,  by  the  consent  of  the  parties,  and  by  the  order  of 
Jervis,  C.  J.,  according  to  the  common  law  procedure  act,  1852,  15  k 
16  Vict.  c.  76,  s.  179,  the  following  case  was  stated  for  the  opinion  of 
the  court,  without  any  pleadings : — 

On  the  21st  of  January,  1858,  the  plaintiffs  agreed  to  sell  to  the 
defendant,  and  the  defendant  then  agreed  to  purchase  from  the  plain- 
tiffs, the  inheritance  in  fee-simple  of  certain  copyhold  hereditaments 
held  of  the  lord  of  the  manor  of  Pennard,  according  to  the  custom  of 
the  said  manor. 

After  the  making  of  the  agreement,  the  plaintiflb  furnished  to  the 
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defendant  an  abstract  of  their  title  to  the  *said  hereditaments ;  r^^^ 
and  the  defendant  has  since  objected  to  the  sufficiency  of  the  said  ^ 
title,  and  refased  to  complete  the  purchase. 

The  title  of  the  plaintiffs  was  as  follows: — One  Sarah  Williams, 
being  seised  in  fee  of  the  said  hereditaments  according  to  the  custom 
of  the  said  manor,  did,  on  the  22d  of  May,  1826,  and  before  the  passing 
of  an  act  of  parliament,  &c.,  intituled,  &c., — 1  Vict.  c.  26, — ^make  and 
publish  her  last  will  and  testament  in  writing,  in  the  words  following, 
that  is  to  say, — <^  I,  Sarah  Williams,  widow,  of  Lunnon,  in  the  parish 
of  listen,  in  the  county  of  Glamorgan,  do  make  this  my  last  will  and 
testament,  in  manner  and  form  following,  that  is  to  say,  I  commit  my 
body  to  the  earth,  to  be  buried  in  a  plain  and  decent  manner,  at  the 
discretion  and  direction  of  my  executors  hereinafter  named,  the  expense 
attending  which  funeral  to  be  paid  by  my  said  executors  out  of  the 
interest  due  on  a  bond  of  2002.  in  my  possession :  Also  I  give  and 
bequeath  unto  my  granddaughter  Mary  Anne  the  house  and  lands,  with 
til  the  rights  and  appurtenances  thereunto  belonging,  situate  at  Kittle, 
in  the  parish  of  Pennard :  And  also  I  give  to  my  said  granddaughter 
Mary  Anne  the  sum  of  2002.  due  to  me  on  a  bond  in  my  possession : 
But,  in  the  event  of  the  said  Mary  Anne  dying  without  having  any 
lawful  issue,  it  is  my  will  that  the  said  house  and  lands,  and  the  said 
200{.,  do  revert  to  the  survivor  or  survivors  of  my  other  grandchildren, 
to  be  divided  between  them  share  and  share  «like :  Also  I  give  and 
bequeath  to  my  eldest  granddaughter,  Sarah  Selina,  the  yearly  sum  of 
lij  to  be  paid  to  her  yearly  and  every  year  out  of  th«  rents  and  profits 
arising  from  the  said  house  and  lands  at  Kittle ;  and,  in  the  event  of 
her  the  said  Sarah  Selina  dying  without  any  lawful  issue,  the  above- 
mentioned  7L  yearly  arising  still  from  the  aforesaid  source  shall  revert 
to  the  survivor  or  survivors  of  my  grandchildren,  to  the  last  living  of 
them :  Also  I  *give  and  bequeath  to  my  granddaughter  Jane  the  r^^A^7 
sum  of  27 IZ.  placed  in  the  Swansea  Old  Bank,  or  whatever  sum  ^ 
of  money  may  arise  as  dividends  from  the  said  271/.:  Also,  I  give  and 
bequeath  to  the  said  granddaughter  Jane,  the  sum  of  100/.  due  to  me 
on  notes  of  hand  in  my  possession ;  and,  in  the  event  of  her  the  said 
Jane  dying  without  lawful  issue,  her  share  or  bequest  shall  be  equally 
di7ided  between  the  survivor  or  survivors  of  my  remaining  grandchild* 
ren :  Also,  I  give  and  bequeath  to  my  grandson  John  the  sum  of  80{. :. 
All  the  above  sums,  bequests,  and  legacies  are  to  be  paid  to  my  grand^^ 
children  respectively  as  they  arrive  at  the  full  age  of  twenty-one,,  and 
the  interest  of  each  respective  portion  or  bequest  to  be  applied  to  tho 
maintenance  and  education  of  each  respectively,  until  they  arrive  at 
the  age  of  twenty-one :  I  ako  appoint  and  ordain  my  son  John  to  be. 
the  executor  of  this  my  last  will  and  testament ;  to  whom  also  I  give 
the  sum  of  5a.:  I  also  appoint  William  Morris,  of  Northells,  and  tbt. 
Bev.  John  James,  to  be  trustees  over  my  said  grandchildren,  giving 
VOL.  xiii.— 87  2  B 
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them  power  to  apply  the  different  bequests  and  legacies  for  the  benefit 
and  best  advantage  of  my  said  grandchildren,  in  the  event  that  thej 
shall  see  any  neglect  on  the  part  of  the  executor  in  performing  the 
purport  and  intent  of  this  my  will ;  and,  in  case  of  any  such  neglect 
or  apparent  misapplication  of  the  said  bequests,  that  the  trustees  have 
the  power  to  investigate  the  account,  and  to  manage  the  concern  for 
the  benefit  of  the  said  grandchildren,  and  to  give  a  satisfactory  account 
of  their  trust :  Revoking,  disannulling,  and  disallowing  every  former 
will  and  testament,  I  appoint  this  to  be  my  last  will. 

^'  Signed,  sealed,  published,  and  declared  in  our  presence 
and  in  the  presence  of  each  other,  we  the  three  witnesses  do 
testify  the  signature  and  declaration  of  the  testatrix,  this 
22d  day  of  May,  1826." 

^AAQ-]      *The  said  will  was  duly  executed  and  attested  according  to  the 
-*  laws  then  in  force  concerning  laws  of  real  property. 

The  said  Sarah  Williams  died  seised  of  the  said  house  and  lands  with- 
out revoking  her  said  will.  • 

.^  'The  said  house  and  lands  in  the  will  mentioned  are  the  said  heredita- 
- ^  ments  the  subject  of  the  above-mentioned  agreement  between  the  plam- 
tiffs  and  the  defendant. 

After  the  death  of  the  said  Sarah  Williams,  one  William  Jones  and 
the  said  Mary  Anne,  being  the  said  testatrix's  granddaughter  Mary 
Anne  in  the  said  will  mentioned,  and  then  the  wife  of  the  said  William 
Jones,  were,  according  to  the  custom  of  the  said  manor,  duly  admitted 
tenants  to  the  said  hereditaments  under  the  said  devise. 

In  1843,  the  said  William  Jones  and  Mary  Anne,  his  wife  (the  said 
Mary  Anne  having  been  first  privately  examined  by  the  deputy-steward 
of  the  said  manor,  and  freely  and  voluntarily  consenting  thereto),  in 
consideration  of  1602.  to  the  said  William  Jones  paid  by  the  plaintiff, 
being  then  sole  and  unmarried,  did,  for  the  purpose  of  docking  and 
barring,  and  so  as  to  dock  and  bar,  all  estates-tail,  and  all  reversions 
and  remainders  expectant  thereon,  in  the  said  hereditaments,  surrender 
the  said  hereditaments  into  the  hands  of  the  lord  of  the  said  manor,  by 
the  hands  of  the  said  deputy-steward,  according  to  the  custom  of  the 
said  manor,  To  the  use  of  the  said  Elizabeth,  her  customary  heirs  and 
assigns,  for  ever,  to  be  holden  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  discharged  from  all  estates-tail,  and  all 
reversions  and  remainders  expectant  thereon :  and  thereupon  the  said 
Elizabeth  was  duly  admitted  tenant  to  the  said  hereditaments,  according 
to  the  custom  of  the  said  manor. 

*J4Q1  '^^®  defendant  having  objected,  that,  under  the  will  of  *the 
-*  said  Sarah  Williams,  the  said  Mary  Anne  took  only  an  estate  for 
life  in  the  said  hereditaments,  the  question  for  the  opinion  of  the  court 
was, — whether  the  said  Mary  Anne  took  an  estate  for  life  or  an  estate 
tail  in  the  said  hereditaments,  under  the  will  of  the  said  Sarah  Williams. 
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Lruihj  for  the  plaiDtiff. — The  first  devise  to  the  testatrix's  grand- 
daughter, Mary  Anne,  gave  her  an  estate-tail  in  the  copyhold  lands. 
If  the  devise  had  been,  to  Mary  Anne  and  the  heirs  of  her  hody^  she 
woald,  according  to  the  rule  in  Shelley's  Case,  1  Co.  Rep.  98,  have 
taken  an  estate-tail :  and  it  is  equally  clear  that  a  devise  by  implica- 
tion to  <Mssue,"  is  equivalent  to  a  devise  to  « heirs  of  the  body.*' 
"Issue"  embraces  all  the  descendants,  unless  there  is  something  in  the 
context  to  show  that  the  testator  intended  it  to  be  limited  to  a  class. 
In  the  present  case,  the  intention  of  the  testatrix  is  manifestly  that 
her  other  grandchildren  should  not  take,  so  long  as  there  are  any  issue 
of  Mary  Anne :  and  the  only  way  of  carrying  that  intention  into  effect, 
is,  by  giving  Mary  Anne  an  estate-tail.  All  the  authorities  upon  the 
subject  are  collected  in  Jarman  on  Wills,  Vol.  II.  p.  417,  where  the 
rale  that  learned  author  deduces  from  them  is  thus  expressed : — «  An- 
other question,  which  often  occurs  in  the  construction  of  words  import- 
ing a  failure  of  issue,  is,  whether  they  refer  to  issue  indefinitely  (i.  e. 
to  a  failure  of  issue  at  any  time),  or  to  a  failure  of  issue  at  the  death. 
Upon  this  depends  their  operation  to  confer  an  estate-tail ;  for,  it  is 
ouly  when  the  words  denote  an  extinction  of  the  specified  issue,  irre- 
spective of  time  or  any  collateral  circumstance,  that  they  create  sucli 
an  estate.  Few  points  of  testamentary  construction  have  come  more 
frequently  nnder  discussion  than  this ;  which  has  arisen,  in  a  great  de- 
gree, from  the  discrepancy  between  the  popular  acceptation  and  the 
legal  sense  of  the  phrase  in  ^question,  and  the  consequent  wil-  y^Ar-t. 
lingness  to  admit  grounds  for  departing  from  the  technical  doc-  '- 
trine.  In  ordinary  language,  when  a  testator  gives  an  estate  to  a  per- 
son and  his  heirs,  with  a  limitation  over  in  case  of  his  dying  without 
issue,  he  means  that  the  devisee  shall  retain  the  estate,  if  he  leaves 
issue  surviving  him,  and  not  otherwise ;  and  where  the  phrase  is,  in 
case  the  first  taker  die  before  he  ha$  any  issue^  or  \f  he  has  no  issue 
the  intention  probably  is,  that  the  estate  shall  belong  absolutely  to  the 
devisee,  on  his  having  issue  born.  But  the  established  legal  interpre- 
tation of  these  several  expressions  is  different ;  for,  it  has  been  long 
settled  (though  the  rule,  it  will  be  remembered,  now  applies  only  to 
wills  made  before  the  year  1888),  that  words  referring  to  the  death  of 
a  person  without  issue,  whether  the  terms  be,  ^ifhe  die  without  issue^* 
<  if  he  have  no  issue,*  or  *  if  he  die  before  he  has  any  issue,*  or  ^for 
want,*  or  *in  defaiUt  of  issue,*. nnexf\3,inei  by  the  context,  and  whether 
applied  to  real  or  to  personal  estate  (notwithstanding  the  distinction 
taken  between  these  two  species  of  property  in  some  of  the  early  cases), 
are  construed  to  import  a  general  indefinite  failure  of  issue,  i.  e.  a 
^ilure  or  extinction  of  issue  at  any  period*'*  There  is  nothing  in  the 
context  here  to  induce  the  court  to  hold  that  « issue"  was  used  in  any 
other  than  its  ordinary  legal  sense  of  heirs  of  the  body. 

Badd^j  oontrJl. «— Under  tko  will  in  question,  the  testatrix's  grand*; 
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daughter,  Mary  Anne,  takes  only  a  like  estate.     A  contrary  construc- 
tion would  fail  to  elTectuate  the  manjfest  intention  of  the  testatrix, 
which  the  court  will  always  do  as  nearly  as  may  be.     The  first  devise 
is  clearly  a  devise  for  life  only.     Then  follows  a  bequest  to  Mary  Anne 
of  a  sum  of  200/.  due  to  the  testatrix  on  a  bond :  and  then  come  the 
words,  <<  but,  in  the  event  of  the  said  Mary  Anne  dying  withaut  having 
any  lawful  Usue^  it  is  my  will  that  the  said  house  and  lands,  and 
^ . --,  *the  said  200/.,  do  revert  to  the  survivor  or  survivors  of  my 
^  other  grandchildren,  to  be  divided  between  them  share  and  share 
alike.''     If  the  construction  contended  for  on  the  part  of  the  plaintiff  be 
allowed  to  prevail,  the  intention  of  the  testatrix  is  clearly  frustrated  bo 
far  as  concerns  the  200/.,  for  in  that  case,  Mary  Anne  becomes  the 
absolute  owner  of  it.     That  inconvenience  affords  some  evidence  of 
intention.     [Jervis,  C.  J. — On  the  other  hand,  there  is  this  inconveni- 
ence resulting  from  the  construction  you  are  contending  for,  vis.  that, 
if  Mary  Anne  had  a  child,  who  married  and  had  children,  if  Mary 
Anne  died  leaving  no  child^  her  grandchildren  would  not  take.]    It  is 
more  probable  that  the  testatrix  intended  to  benefit  her  grandchildren 
in  esse,  rather  than  great-grandchildren  in  posse.     The  words  create 
only  an  estate-tail  by  implication,  if  at  all :  and,  unless  the  court  finds 
itself  absolutely  fettered  by  precedent,  there  are,  it  is  submitted,  words 
in  this  will  which  will  justify  them  in  construing  the  intention  other- 
wise.    No  case  is  to  be  found  where  the  words  are  precisely  similar  to 
these,— dying  without  having  lawful  isstie.     It  is  said  that  «<  issue*'  is 
equivalent  to  «  heirs  of  the  body."     That,  however,  is  not  so  :  it  may 
mean  one  thing  or  another,  according  to  the  context,— one  class  of 
descendants  or  another.     In  Slater  v.  Dangerfield,  15  M.  &  W.  26S, 
272,t  Parke,  B.,  says :  <<  The  word  <  issue'  in  a  will,  primfi  facie  means 
the  same  thing  as  <  heirs  of  the  body,'  and  is  to  be  construed  as  a  word 
of  limitation ;  but  this  prim&  facie  construction  will  give  way,  if  there 
be  on  the  face  of  the  will  sufficient  to  show  that  the  word  was  intended 
to  have  a  less  extended  meaning,  and  to  be  applied  only  to  children,  or 
to  descendants  of  a  particular  class,  or  at  a  particular  time."     That 
precisely  applies  here.     [Williams,  J. — What  were  the  words  of  the 
devise  there  ?]     <«  I  give  and  devise  unto  my  grandson,  George  Danger- 
field,  all  those  three  freehold  messuages,  &c.  &c.,  to  hold  the  same  unto 

*±^oi  **°^  ^^  ^^^  ^^^  ^  ™y  grandson,  George  Dangerfield,  for  and 
"-'  during  the  term  of  hi$  natural  life;  and,  from  and  immediately 
sfter  his  decease,  I  do  give  and  devise  the  same  unto  and  to  the  nse  of 
all  and  every  the  lawful  ii$ue  of  my  said  grandson,  George  Dangerfield, 
their  heirs  and  assigns  for  ever,  equally,  as  tenants  in  common,  and 
not  as  joint-tenants,  when  and  as  he,  she,  or  they  shall  attain  his,  her, 
or  their  age  or  ages  of  twenty-one  years."  The  learned  Baron  in  that 
case  proceeds, — <<  When  it  was  once  established  that  a  devise  to  a  man 
and  his  issue^  means  the  same  thing  as  a  dense  to  him  and  the  heirs,  of 
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his  body,  it  might  have  appeared  reasonable  to  hold  that  all  the  rules 
of  coDstrQction  applicable  to  the  latter  words  were  applicable  to  the 
former  also ;  considering  the  great  importance  of  abiding  by  general 
rules  in  the  interpretation  of  wills,  with  the  view  of  attaining  as  much 
certainty  and  uniformity  of  decision  as  the  subject  admits  of.     But  the 
courts  have  been  less  reluctant  to  narrow  the  primfi  facie  meaning  of 
the  word  « issue,'  than  of  the  words  «  heirs  of  the  body/  and  have  done 
BO  in  some  cases,  so  nearly  resembling  the  present,  and  so  incapable  of 
being  distinguished  from  it  on  any  satisfactory  ground,  that  we,  with- 
out deciding  what  the  construction  would  have  been,  if   the  words 
<  heirs  of  the  body'  had   been   used,  feel   ourselves   bound   to   take 
the  same  course,  and  to  hold  that  the  grandson,  George  Dangerfield, 
took  an  estate  for  life.     The   case   of  Greenwood  v.   Rothwell,  6 
M.  &  G.  628  (£.  G.  L.  R.  vol.  46),  6  Scott  N.  R.  670,  is  precisely  in 
poJDt.    That  was  a  devise  to  J.  G.  for  his  li^c,  and,  after  his  decease, 
to  all  and  every  the  issue   of  his  body,  as  tenants  in  common,  and 
the  heirs  of  such  issue.     Under  this  devise,  the  Court  of  Common 
Pleas  decided  that  J.   G.  took  an  estate  for  life  only.     That  case 
is  a  distinct  authority  for  holding,  that,  where  there  is  a  devise  to 
one  for  life,  with  remainder  to  his  issue  as  tenant$  in  common^  with  a 
^limitation  to  the  heirs  general  of  the  issue,  the  issue  take  as  r^^ro 
purchasers  in  fee.     It  would  be  impossible  for  us  to  decide,  in  the  ^ 
case  before  us,  that  the  grandson  took  an  estate-tail,  without  at  the  same 
time  overruling  the  case  of  Greenwood  v.  Rothwell.     All  the  circum^ 
stances  there  indicating  that  the  word  i99ue  was  used  as  a  word  of  pur- 
chase, and  not  of  limitation,  occur  also  in  the  case  before  ud,  with  the 
further  circumstance,  that,  in  the  present  case,  the  parties  to  take  under 
the  description  of  issue,  are  only  to  take  when  and  as  they  attain  the 
^^  of  twenty^one  yearSy  which  brings  the  case  very  closely  within  the 
principle  of  Merest  v.  James,  1  Brod.  k  B.  484  (E.  G.  L.  R.  vol.  5),  4 
J.  B.  Moore,  827  (E.  C.  L.  R.  vol.  4),  where  a  gift  over,  in  case  of  the 
issue  dying  under  twenty-one,  was  of  itself  held  sufficient  to  show  that 
the  word  issue  was  used  in   its  limited,  and   not  its   general   sense. 
Whether  the  decision  in  that  case  was  quite  satisfactory,  is  not  now  the 
question ;  but  it  would  be  a  strong  thing,  where,  as  in  the  present  case, 
we  find,  as  well  the  qualification  which  in  Greenwood  v.  Rothwell  was 
sufficient  to  induce  the  court  to  treat  the  word  issue  as  a  word  of  pur- 
diase,  as  also  the  circumstances  which  in  Merest  v.  James  were  con- 
sidered to  have  the  same  efiect,  to  hold  that  both  those  cases  are  to  be 
disregarded,  and  that,  acting  upon  some  supposed  rule  of  law,  the  more 
extended  and  legitimate  meaning  of  the  word  issue  must  be  adhered  to." 
[Williams,  J. — That  case,  and  all  the  cases  referred  to,  are  cases  where 
the  limitations  were  inconsistent  with  the  devolution  of  an  estate-tail. 
There  is  no  such  difficulty  here.]     The  courts  have  made  a  pointed  dis- 
tinction between  ^Meaving"  and  '^  having/',  the  latter  being  applied  to 

2b2 
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the  time  of  the  death :  Weakley  d.  Knight  v.  Rugg,  7  T.  R.  322. 
[Grbsswell,  J. — ^^  Leaving**  points  at  the  period  of  death.(a)]  The 
*±tiii  courts  have  put  an  ^artificial  meaning  upon  the  word  ^^  leaving/* 
•^  but  they  have  not  done  so  with  respect  to  ^'  having."  There  are 
many  authorities  to  show  that  "  issue"  is  to  be  interpreted  to  -mean 
"  children,"  and  not  "  heirs  of  the  body."  Thus,  in  Edwards  v.  Edwards, 
12  Beavan,  97,  the  testator  gave  the  residue  of  his  estate  to  trustees, 
upon  trust,  in  case  his  daughter  Mary  should  marry,  then  ^'  to  place  ont 
and  secure  the  sum  of  10002.  in  such  manner  that  she  should  receive  the 
interest  thereof  to  her  own  sole  and  separate  use  during  her  life,  and 
the  principal  sum  of  lOOOZ.  to  be  divided  equally  among  her  lawful 
issue,  but,  in  default  of  such  issue,  then  that  the  said  10007.  should 
revert  to,  and  again  make  part  of,  the  residue  of  his  estate :"  and  it 
was  held  that  "  lawful  issue"  there  meant  "  children,"  and  that  to  the 
exclusion  of  '^  grandchildren"  born  prior  to  the  period  of  distribution. 
In  Exel  t^.  Wallace,  2  Yes.  sen.  118,  Sir  John  Strange,  M.  R.,  says: 
>'  The  court  always  inclines  to  favour  that  construction  which  supports 
the  limitation  over,  if  it  can  be  done ;  and  has  laid  hold  of  all  oppor- 
tunities of  referring  it  to  a  want  of  issue  at  the  time  of  the  death ;  as, 
where  the  words  are  leaving  no  issue,  kc, ;  the  court  has  there  in  the 
construction  supplied  the  words  then  living,  to  answer  the  intent,  and 
support  the  remainder  over :  for  which  Atkinson  v.  Hutchinson,  3  P. 
Wms.  258,  and  cited  in  Sabbarton  r.  Sabbarton,  Tal.  56,  is  very  strong." 
And  see  Nicholls  v.  Hooper,  1  P.  Wms.  197,  Target  v.  Gaunt,  1  P. 
Wms.  482,  and  Pinbury  v.  Elkin,  1  P.  Wms.  568.  Lord  Kenyon,  in 
Porter  v.  Bradley,  8  T.  R.  146,  expresses  a  doubt  as  to  the  soundness 
of  the  doctrine  of  Forth  v.  Chapman,  1  P.  Wms.  663,  where  it  is  laid 
down,  that,  where  the  phrase  is  "  leaving  no  issue,"  it  means,  aa  applied 
to  real  estate,  an  indefinite  failure  of  issue,  but,  in  reference  to  personal 
estate,  it  imports  a  failure  of  issue  at  the  death.  [Williams,  J. — That 
^iP-nn  doubt  has  been  as  completely  stifled  as  ^anything  possibly  could 
-*  be.  Lord  Ellenborough  said  that  Lord  Kenyon  himself  had 
often  acted  upon  the  rule.(i)]  The  rule,  at  the  present  day,  no  doubt,  is 
as  laid  down  in  Forth  v.  Chapman ;  but  the  court  will  not  unadvisedly 
extend  it.  The  question  is  one  upon  which  serious  doubts  have  been 
entertained  by  conveyancers  of  eminence. 

Lush  was  not  called  upon  to  reply. 

Jrrvis,  C.  J. — With  the  greatest  possible  respect  for  the  opinions 
and  deference  to  the  doubts  of  the  eminent  conveyancers  who  have 
caused  this  case  to  be  brought  before  us,  I  must  confess  I  think  the 
language  of  the  will  is  quite  plain  and  free  from  difficulty.  I  think 
the  testatrix's  granddaughter,  Mary  Anne,  took  an  estate-tail  in  the 
copyholds  in  question,  and  consequently  that  the  plaintiffs  made  out  a 

(n)  8ee  Jarmiin  on  Will*,  vol.  I.,  pp.  499.  500;  toL  XL,  p.  114. 
\b)  And  fee  DaiDtry  r.  Dainirj,  6  T.  R.  814. 
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good  title.  No  doubt,  it  is  the  daty  of  the  court,  in  construing  a  will, 
B8  far  as  may  be  to  carry  into  effect  the  intentions  of  the  testator; 
bat  that  must  be  done  by  giving  a  definite  and  consistent  meaning  to 
the  words  used,  and  not  by  construing  technical  language  differently, 
according  to  the  condition  of  the  person  using  it.  It  is  not  disputed 
that  the  first  clause  in  this  will, — «I  give  and  bequeath  unto  my 
granddaughter,  Mary  Anne,  the  house  and  lands,  with  all  the  rights 
and  appurtenances  thereunto  belonging,  situate,  &c.," — would  give  her 
an  estate  for  life  only.  Bat  the  question  is,  whether  the  clause  follow- 
ing the  bequest  of  the  2002.  to  her, — <«  but,  in  the  event  of  the  said 
Mary  Anne  dying  without  having  any  lawful  issue,  it  is  my  will  that 
the  said  house  and  lands,  and  the  said  200Z.,  do  revert  to  the  survivor 
or  survivors  of  my  other  grandchildren,  to  be  divided  between  them  share 
and  share  *alike," — does  not  by  implication  give  her  an  estate-tail.  r^tArft 
I  think  it  does.  Mr.  Badeley  says  that  the  necessary  conse-  ^ 
qaence  of  that  construction  is,  that  the  intention  of  the  testatrix  that 
the  2002.  should  go  over  to  her  other  grandchildren,  will  be  defeated, 
inasmach  as  Mary  Anne  would  have  acquired  an  absolute  and  indefea- 
sible interest  in  it.  On  the  other  hand,  if  we  were  to  hold  that  Mary 
Anne  took  a  life-estate  only,  if  she  died  leaving  no  children,  but  leaving 
grandchildren,  the  latter  would  not  take  under  the  will.  That  state 
of  things  clearly  is  as  much  out  of  the  contemplation  of  the  testatrix, 
as  that  the  2002.  should  absolutely  and  at  once  vest  in  Mary  Anne. 
If  the  words  «and  the  heirs  of  her  body"  had  been  used,  an  estate- 
tail  would  undoubtedly  have  been  created.  The  intention  of  a  testa- 
tor is  to  be  ascertained  according  to  the  legal  meaning  of  the  words  he 
has  used :  we  are  not  at  liberty  to  indulge  in  speculation  as  to  the 
sense  in  which  he  understood  what  he  has  written.  The  question  here 
is,  whether,  by  «  dying  without  having  any  lawful  issue,"  the  testatrix 
meant  to  refer  to  an  indefinite  failure  of  issue :  for,  if  so,  an  estate-tail 
is  created.  Mr.  Badtley  concedes,  that,  if  the  words  had  been  «( dying 
without  leaving  issue,"  Mary  Anne  would  have  taken  an  estate-tail : 
but  he  says,  that,  <<  without  having  lawful  issue,"  means  having  issue 
at  the  time  of  her  death;  and  for  this  he  cites  Weakley  d.  Knight  v. 
Bngg,  7  T.  R.  822.  That  case,  however,  does  not  seem  to  me  to  sup- 
port the  position  for  which  it  is  cited ;  for,  though  Lord  Kenyon  there 
says,  <«  the  meaning  of  the  word  <  leaving*  is  essentially  different  from 
that  of  <  having,'  "  and  Lawrence,  J.,  says,  <« « having*  refers  to  the 
time  of  the  death ;"  yet  the  judgment  of  the  court  was  the  reverse,—- 
they  holding  that  the  clause  <«  but,  if  she  died  without  having  child  or 
children,"  meant  without  having  had.  Though  true  it  is  that  «« without 
having  lawful  issue'*  is  capable  of  two  meanings,  when  applied  to  realty 
it  means  a  general  ^indefinite  failure  of  issue ;  though,  when  ri^Af^n 
applied  to  personalty,  it  means  leaving  at  the  time  of  the  death.  ^ 
I  am  therefore  of  opinion  that  Mary  Anne  took  an  eatate-tail  under 


457  COLE  V.  OOBLE.    E.  T.  1853. 

the  will  in  qaeation,  and  conseqaently  that  the  plaintiflf  is  entitled  to 
a  Terdict. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  If  this  will  had 
related  to  real  property  only,  no  person  could  have  entertained  a  doubt 
that  the  words  are  sufficient  to  convey  an  estate-tail.  The  testatrix 
probably  mistakenly  supposed  that  personal  property  could  be  limited 
in  the  same  way  as  realty.  But  that  mistake  cannot  affect  or  control 
the  construction  of  the  will. 

Williams,  J. — I  am  of  the  same  opinion.  This  is,  in  effect,  nothing 
more  or  less  than  a  devise  to  a  person  and  her  issue,  which  beyond  all 
doubt  gives  her  an  estate-tail.  Judgment  for  the  plaintiff. 


♦458]  *CASTRIQUE  v.  PAGE.    April  15. 

The  11 0th  gection  of  the  London  small  debts  extension  act,  15  A  16  Vict.  e.  IxzviL,  is  not  re- 
pealed by  the  120th  section,  the  latter  provision  not  being  necessarily  inconsistent  with  the 
former, — the  combined  effect  of  the  two  being,  that,  if  the  plaintiff,  in  an  action  on  contra^  ia 
the  superior  court,  for  which  a  plaint  might  have  been  entered  in  the  local  coart,  reeoven 
20/.,  and  not  more  than  50/.  (or  less  than  5/.  in  tort)  a  mggetiitm  may  he  entered  to  deprire  him 
of  costs :  bat  that,  if  he  recovers  less  than  20/.  in  an  action  on  contract  (not  being  an  action 
for  breach  of  promise  of  marriage),  or  less  than  5/.  in  trespass,  trover,  or  case  (not  being  sa 
action  for  malicious  prosecution,  libel,  slander,  criminal  conversation,  or  seduction),  he  loeei 
his  cost«  absolutely,  un)ess  the  judge  certifies  under  the  121st  section. 

Assumpsit  on  a  bill  of  exchange,  by  endorsee  against  endorser. 
The  plaintiff  having  obtained  a  verdict  for  272.  14^., 

Pater%on^  for  the  defendant,  moved  for  a  suggestion,  under  <^Tbe 
London  (City)  Small  Debts  Extension  Act,  1852,"— 15  k  16  Vict,  c 
Ixxvii.  s.  119,  to  deprive  the  plaintiff  of  costs.  That  section,  like  the 
129th  section  of  the  general  county-court  act,  9  &  10  Vict.  c.  95, 
enacts,  «« that  if  any  action  shall  be  commenced,  after  the  commence- 
ment of  this  act,  in  any  of  her  Majesty's  superior  courts  of  record, 
for  any  cause  other  than  those  lastly  hereinafter  specified(a)  for  which 
a  plaint  might  have  been  entered  in  the  court  holden  under  the  provi- 
sions of  this  act,  and  a  verdict  shall  be  found  for  the  plaintiff  for  a 
i^AMTi  ^^^  ^^^  more  than  502.(6)  if  the  said  '''action  is  founded  on  con- 
-'  tract,  or  less  than  52.  if  it  be  founded  on  tort,  the  said  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs ;  and  if  a 

'  (a)  Sect.  119,  like  the  128th  section  of  the  9  A  10  Viet  e.  95,  sare  thai  it  omita  the  words  <'or 
where  the  cause  of  action  did  not  arise  wholly  or  in  some  material  point  within  the  jnrisdictien 
of  the  court  within  which  the  defendant  dwells  or  carries  on  his  business  at  the  time  of  Ute 
action  bronght,"  at  the  asterisk, — enacts  *'  that  all  actions  and  proceedings  which  before  the 
oommcncement  of  this  act  might  hare  been  brought  in  anj  of  Her  Mi^ef tj's  snperior  eooiti  ef 
record,  where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or  where  say 
officer  of  the  court  holden  under  the  provisions  of  this  act  shall  be  a  party,  except  in  respect  «f 
any  claim  to  any  goods  and  ehattels  taken  in  execution  of  the  proe«et  of  the  court,  or  the  pi»- 
ceeds  or  value  thereof,  may  be  brought  and  determined  in  any  such  superior  eoort,  at  the  eleotNi 
of  the  party  suing  or  proceeding,  as  if  this  act  had  not  been  passed." 
{h)  **  Less  thM  SOL"  in  th«  former  aet. 
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Terdiet  shall  not  be  found  for  the  plaintiff,  the  defendant  shall  be 
entitled  to  his  costs  as  between  attorney  and  client,  unless  in  either 
case  the  judge  who  shall  try  the  cause  shall  certify  on  the  back  of  th0 
record  that  the  action  was  fit  to  be  brought  in  a  superior  court." 

The  affidavit  upon  which  the  motion  was  founded,  stated,  that,  at  the 
time  of  the  commencement  of  the  action,  the  defendant  dwelt  and 
resided  at  No.  14,  John  Street,  Minories,  in  the  city  of  London,  and 
within  the  jurisdiction  of  the  local  court  holden  under  the  provisions 
of  the  above  act  of  15  &  16  Vict.  c.  Ixxxvii.,  and  that,  at  the  tin>o  of 
the  commencement  of  the  action,  the  plaintiff  dwel^  at  No.'  344,  Regent 
Street,  in  the  county  of  Middlesex,  within  twenty  miles  from  the 
defendant's  said  residence;  that  the  action  was  a  plea  of  personal 
action  founded  on  contract  where  the  debt  claimed  was  not  more  than 
502.,  bat  only  272.  12«.,  being  an  action  against  the  defendant  i^ 
endorsee  of  a  bill  of  exchange,  and  for  which  cause  of  action  a  plaint 
night  have  been  entered  in  the  local  court  holden  under  the  provisions 
of  the  above  act ;  that  the  action  was  commenced  on  the  25th  of  Novem- 
ber, 1852,  and  after  the  commencement  of  the  London  (City)  Small 
Debts  Extenaion  Act,  1852 ;  that  a  verdict  was  found  for  272.  14»., 
and  no  more ;  that,  before  and  at  the  time  of  the  commencement  of 
this  action,  a  court  was  established,  constituted,  and  holden  in  and  for 
the  city  of  London,  and  the  liberties  thereof,  under  and  by  virtue  of 
the  provisions  of  the  act  of,  &c.,  to  which  said  court  the  defendant  was 
liable  to  be  summoned  by  plaint  for  the  cause  of  action  for  and  ia 
respect  of  which  this  action  was  brought ;  that,  at  the  time  of  the  comr 
mencement  of  this  action,  the  plaintiff  did  not  dwell  more  "^than  r^Aork 
twenty  miles  frpm  the  dwelling  of  the  defendant ;  that  neither  ^ 
the  plaintiff  nor  the  defendant,  at  the  time  of  the  commencement  of 
this  action,  was  an  officer  of  the  said  court  holden  in  the  said  city  of 
London  under  the  provisions  of  the  said  act ;  that  this  action  is  not  aa 
action  in  which  title  to  any  corporeal  or  incorporeal  hereditaments,  or 
to  any  tithe,  toll,  fair,  market,  or  franchise,  was  or  could  be  in  question, 
or  in  which  the  validity  of  any  devise,  bequest,  or  limitation  under  any 
^  or  settlement  might  or  could  be  or  was  disputed,  or  an  action  for 
anj  libel  or  slander,  or  for  criminal  conversation,  or  for  seduction,  or 
for  breach  of  promise  of  marriage ;  and  that  the  judge  who  tried  the 
caose  did  not  certify  on  the  back  of  the  record  that  the  action  was  fit 
to  be  brought  in  the  superior  court. 

The  application  had  previously  been  made  to  Talfourd,  J.,  at  Cham 
bers,  where  it  was  admitted,  on  the  part  of  the  plaintiff,  that  the 
defendant  had  made  out  a  case  for  a  suggestion  under  s.  119 ;  but  it 
was  insisted  that  that  section  was  virtually  repealed  by  the  120th, 
which,  substantially  adopting  the  language  of  the  11th  section  of  the 
general  county  courts  extension  act,  18  k  14  Vict.  c.  61,  enacts, 
<(that,  if  in  any  action  commenced  after  the  passing  of  this  act  in  any 
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of  Her  Majesty's  superior  courts  of  record,  in  ooyenant,  debt,  detinue, 
or  assumpsit,  not  being  an  action  for  breacb  of  promise  of  marriage, 
the  plaintiff  shall  recover  a  snm  less  than  20/.,(a)  or,  if  in  any  action 
commenced  after  the  passing  of  this  act  in  any  of  Her  Majesty's 
superior  courts  of  record,  in  trespass,  trover,  or  case,  not  being  an 
action  for  malicious  prosecution,  or  for  Hbel,  or  for  slander,  or  for 
criminal  conversation,  or  for  seduction,  the  plaintiff  shall  recover  a  sum 
*4.f\M  ^^^^  ^^^^  5L{b)  the  plaintiff  shall  have  judgment  to  recover  "^snch 
-'  sum  only,  and  no  costs,  except  in  the  cases  hereinafter  pro- 
Yided,(^)  and  except  in  the  case  of  a  judgment  by  default;  and  it  shall 
not  be  necessary  to  enter  any  suggestion  on  the  record  to  deprive  sack 
plaintiff  of  costs,  nor  shall  any  such  plaintiff  be  entitled  to  costs  by 
reason  of  any  privilege  as  attorney  or  ofiScer  of  such  court  or  othe^ 
wise." 

Jervis,  C.  J. — How  can  we  say  that  the  one  provision  is  repealed 
by  the  other,  when  both  received  the  Royal  assent  at  the  same  moment? 
"The  119th  section  may  have  got  in  by  accident,  or  it  may  be  by  design. 
But  there  it  is.  In  truth,  however  inconvenient  it  may  be  to  have  a 
different  measure  of  justice  for  the  city  of  London,  from  that  vrhich 
applies  to  the  country  at  large,  these  two  sections  are  not  incon$i^ent 
with  each  other.  The  effect  of  the  two  is  simply  this, — under  s.  120, 
the  plaintiff,  teithout  a  iuggestionj  loses  his  costs  if  he  recovers  less 
than  201,  in  contract,  or  5Z.  in  tort ;  but,  under  s.  119,  the  plaintiff, 
recovering  less  than  50/.  in  contract,  or  5/.  in  tort,  may  be  deprived 
of  costs  bj/  meant  of  a  suggestion. 

Pulling  showed  cause  in  the  first  instance. — ^It  roust  be  conceded, 
that,  read  by  itself,  the  119th  section  would  entitle  the  defendant  to  a 
suggestion  in  this  case :  but  it  is  submitted  that  that  section  is  so  con- 
trolled and  modified  by  the  120th  section,  that  it  is  impossible  for  the 
court  to  give  any  effect  to  it.  In  Bacon's  Abridgment,  Statute^  (I)  2, 
it  is  said,  «<the  general  words  in  one  clause  of  a  statute  may  be 
restrained  by  the  particular  words  in  a  subsequent  clause  of  the  same 
statute,*' — citing  The  King  v.  The  Archbishop  of  Armagh,  8  Mod.  8. 
.^p^  Again,  "If  a  proviso  in  a  statute  be  directly  contrary  to  the 
*"-■  *purview  of  the  statute,  the  proviso  is  good,  and  not  the  purview; 
because  it  speaks  the  later  intention  of  the  legislators,"— citing  The 
Attorney-General  v.  The  Governors  of  Chelsea  Water  Works,  Fitig. 
195,  where  it  was  compared  to  a  will,  in  which  the  latter  part,  if  incon- 
sistent with  the  former,  shall  supersede  and  revoke  it.  [Jervis,  G.  J. 
— The  two  clauses  may  stand  together,  though  not  quite  so  consistently 
as  might  be  wished.]  The  cases  of  actions  for  malicious  prosecution, 
libel,  slander,  criminal  conversation,  and  seduction,  are  excepted  oat 

(a)  «Kot  ezeeedbig  20/.,"  in  the  18  A  14  Viet  e.  61,  •.  11. 
(6)  «  Not  exceeding  bL,"  in  the  13  A  li  Viet  c.  61, 1. 11. 
(c)  Bj  M.  121, 122. 
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of  the  120th  section,  but  not  out  of  tbe  119tb.  [Jertis,  G.  J. — In 
actions  of  that  sort,  vbere  the  plaintiff  recovers  41. 19«.,  he  will  get  bis 
costs  under  s.  120 ;  but,  under  s.  119,  be  will  lose  them,  upon  a  sugges* 
tioQ.]  The  effect  of  that  would  be  to  render  the  exception  in  s.  120 
wholly  inoperative.  If  this  120tb  section  bad  been  found  in  a  sub- 
sequent statute,  even  of  tbe  same  session,  it  clearly  would  have  repealed 
the  119th  section.  [Jervis,  C.  J. — That  may  be  so.]  Tbe  last 
expressed  intention  of  the  legislature  is  that  which  is  to  prevail,  where 
the  two  are  inconsistent  or  repugnant :  Paget  v,  Foley,  2  N.  C.  679,  8 
Scott,  120.  There,  the  42d  section  of  the  8  &  4  W.  4,  c.  27,  was  held 
to  be  virtually  repealed  by  tbe  8d  section  of  tbe  8  &  4  W.  4,  c.  42. (a) 
In  Ex  parte  Carruthers,  9  East,  44,  it  was  held  that  tbe  statute  18  0.  2, 
c.  28, 8. 5,  exempting  from  the  impress  service  any  barpooner,  &c.,  or  iea- 
man  in  the  Greenland  fishery  trade,  is  impliedly  repealed  by  tbe  statute 
26  6.  3,  c.  41,  s.  17,  which  exempts  such  barpooner,  &c.,  whose  name 
ihall  be  inserted  in  a  list  required  to  be  delivered  on  oath  by  the  owner 
of  the  vessel  to  the  collector  of  the  *cu8tom8 ;  and  which  also  r^^ino 
exempts  any  aeaman  entered  on  board  any  ship  intended  to  pro-  ^ 
ceed  on  the  said  fishery  in  the  following  season,  whose  name  shall  be 
inierted  in  a  list  to  be  delivered  as  aforesaid^  and  who  shall  have  given 
ucMrity^  &c.,  to  proceed,  and  shall  proceed  accordingly ;  for,  the  latter 
statute  superadds  the  insertion  of  tbe  seaman's  name  in  such  list  as  a 
condition  precedent  to  the  exemption.  The  court  will  construe  a  local 
act  ifrtcf/y,  where  it  is  in  derogation  of  the  party's  common  law  right, 
or  his  right  under  the  statute  of  Gloucester.  [Jervis,  C.  J. — There 
can  be  no  such  difference  of  construction.     It  is  an  act  of  parliament.] 

Paterson^  in  reply,  was  stopped  by  the  court. 

Jervis,  G.  J. — I  am  of  opinion  that  a  suggestion  must  be  entered 
in  this  case.  If  we  were  at  liberty  to  speculate  as  to  what  would  be 
most  conducive  to  the  benefit  of  the  public,  and  as  to  the  reasons  which 
induced  the  legislature  to  enact  as  they  have  done,  instead  of  endea- 
Touring  to  put  a  construction  upon  the  words  we  find,  much  might  be 
said  in  favour  of  the  view  which  has  been  presented  by  Mr.  Pulling  ; 
because  one  cannot  well  see  why  a  different  rule  should  prevail  in  the 
city  of  London,  from  that  which  applies  to  all  other  parts  of  the  king- 
dom. When  one  sees  that  this  statute  was  consequent  upon  those 
yrhkh  were  passed  for  tbe  general  improvement  in  the  administration 
of  the  law,  one  would  not  have  expected  that  those  who  had  charge  of 
the  bill  in  its  progress  through  the  Houses  of  Parliament,  would  have 
committed  so  palpable  a  fraud  upon  tbe  legislature.  But  so  it  is  ;  and 
this  act  differs  in  a  very  important  particular  from  the  general  county 
court  acts.    If  the  two  provisions  in  question  had  been  found  in  two 

(a)  The  3  A  4  W.  4»  o.  27,  rtetlTed  the  Royal  Mwnt  on  tho  24th  of  July.  183.1,  and  came  into 
•ptrmtioD  00  the  Ut  of  Jaonarj,  1834.  Tbe  3  A  4  W.  4,  e.  42,  received  tbe  Royal  aiseot  oa  the 
Uth  of  Augnat,  1833,  and  oame  into  operation  on  (A«  l«f  o/  Juut,  1853. 
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separate  acts  of  parliament,  applying  \Nrbat  Mr.  Justice  Burton  calls 
*4.f{dl  ^^^  gol<len  rule  of  construction, — to  give  to  all  the  words  ♦of  an 
-'  act  of  parliament  their  plain  and  ordinary  meaning,  unless  sach 
a  construction  leads  to  absurdity  or  injustice, — we  might  possibly  baTe 
80  altered  the  words  as  to  avoid  the  absurdity  and  incongruity  we  find 
here.  But,  seeing  that  here  are  two  sections  in  the  same  act  of  par- 
liament, immediately  following  each  other,  which,  though  appareotlj 
conflicting,  received  the  Koyal  assent  at  the  same  moment,  we  are 
bound,  if  it  be  possible,  to  give  effect  to  both.  Now,  the  119th  section, 
in  substance,  provides,  that,  if  any  action  shall  be  commenced  in  i 
superior  court,  for  which  a  plaint  might  have  been  entered  in  the  cooit 
holden  under  the  provisions  of  that  act,  and  a  verdict  shall  be  foand 
for  the  plaintiff  for  a  sum  not  more  than  50/.  if  the  action  is  foonded 
on  contract,  or  less  than  51.  if  founded  on  tort,  the  plaintiff  shall  bare 
judgment  to  recover  such  sum  only,  and  no  costs.  Then  comes  the 
120th  section,  which  provides,  that,  if  any  action  commenced  in  i 
superior  court,  in  covenant,  debt,  detinue  or  assumpsit,  not  being  an 
action  for  a  breach  of  promise  of  marriage,  the  plaintiff  shall  recover  a 
less  sum  than  20/.,  or,  if  in  trespass,  trover,  or  case,  not  being  as 
action  for  malicious  prosecution,  libel,  &c.,  the  plaintiff  shall  recover  a 
sum  less  than  5/.,  he  shall  have  judgment  to  recover  such  sum  onlj, 
and  no  costs, — except  where  the  presiding  judge  shall  certify, — and  no 
suggestion  shall  be  necessary.  The  result  is,  perhaps,  absurd;  bat 
the  two  sections  are  not  so  inconsistent  as  to  justify  us  in  declining  to 
put  a  construction  upon  one  of  them.  Under  s.  119,  in  the  cases  pro- 
vided, the  plaintiff  is  to  be  deprived  of  his  costs  by  means  of  a  sugges- 
tion ;  under  s.  120,  in  certain  events,  he  loses  his  costs  without  the 
necessity  of  a  suggestion.  For  these  reasons,  I  think  we  are  bound  to 
allow  the  suggestion  in  this  case. 

Cresswell,  J. — ^I  am  entirely  of  the  same  opinion.  We  have  no 
^Aoeri  means  of  knowing  what  induced  the  ^legislature  to  pass  a  bill  in 
^  this  form.  It  may  have  been  thought  that  the  mercantile  trans- 
actions of  the  city  of  London  required  to  be  dealt  with  in  a  different 
manner  from  the  dealings  and  transactions  of  the  rest  of  the  kingdom. 
Be  that  as  it  may,  the  language  of  the  119th  section  of  the  15  &  16 
Vict.  c.  Ixxvii.  is  clear  and  unambiguous,  and  entitles  the  defendant  in 
this  case  to  have  a  suggestion  entered  upon  the  record,  to  deprive  tbe 
plaintiff  of  costs.  I  see  no  legitimate  ground  whence  we  can  infer  tbat 
the  120th  section  was  intended  to  operate  a  repeal  of  the  119th.  We 
have  quite  as  much  right  to  hold  that  the  legislature  did  not  intend 
the  120th  section  to  stand,  as  to  hold  that  they  meant  it  to  operate  a 
repeal  of  the  119th  section. 

Williams,  J. — I  am  of  the  same  opinion.  We  are  required  to  act 
upon  the  119th  section  of  the  15  k  16  Vict.  c.  Izxvii.,  and  we  must  do 
BO,  unless  we  find  reason  for  supposing  that  it  has  been  repealed.    It 
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is  not  enough  to  justify  na  in  disclaiming  to  act  upon  it,  that  we  think 
it  comes  into  inconvenient  collision  with  a  suhsequent  provision  in  the 
same  statute.  We  are  not  at  liberty  to  adopt  the  mode  of  con- 
struction suggested.  Even  in  the  case  of  a  will,  the  court  must  if  it 
be  possible  reconcile  apparently  conflicting  clauses,  so  as  to  give  effect 
to  the  entire  instrument.  Here,  the  language  of  the  two  sections  does 
allow  of  their  being  reconciled,  without  doing  any  actual  violence  to 
the  words  used. 
Talfourd,  J.,  concurred.  Rule  absolute. 
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Om  who  gntnitoiuily  aeeepts  Uie  oflice  of  f  tewftrd  of  a  horM-noe,  ii  not  nspongible  for  a  lou 
resalting  to  one  who  enien  a  hone  for  the  race,  from  his  mere  non/ea»anc€  in  omitting  to 
appoint  a  judge, — at  all  erents,  unlen  it  appears  that  ha  has  aetvally  entered  upon  the  dutlei 
of  the  office. 

This  was  an  action  upon  the  case.  The  declaration  stated,  that, 
before  the  committing  of  the  grievances  thereinafter  mentioned,  a  cer- 
tain horse-race,  called,  to  wit,  <<  The  Grand  Open  Handicap  Steeple- 
Chase,''  was  intended  and  about  to  be  run  by  and  between  certain 
horses  (which  had  then  been  duly  entered  by  their  respective  owners 
for  that  purpose),  and  for  certain  stakes  exceeding  the  value  of  lOOZ., 
and  amounting,  to  wit,  to  6002.  (which  said  stakes  had  been  in  part 
subscribed  and  contributed  by  the  said  respective  owners  of  the  said 
horses),  and  upon  and  subject  to  (amongst  others)  the  terms  and  con- 
ditioDs  following,  that  is  to  say,  that  the  said  horses  should  all  start 
from  a  certain  point,  and  should  run  along  a  certain  course  of  (to  wit) 
four  miles  in  length,  to  a  certain  other  point ;  and  that  such  one  of 
the  said  horses  as,  having  started  fair  from  the  said  first-mentioned 
point,  and  having  duly  run  along  the  said  course,  and  having  in  other 
respects  complied  with  and  performed  the  terms  and  conditions  of  the 
said  race,  should  be  adjudged  by  the  person  to  be  nominated  or  ap- 
pointed in  that  behalf  as  thereinafter  mentioned,  to  have  first  arrived 
St  the  last-mentioned  point  before  any  other  of  the  said  horses, 
should  be  the  winner  of  the  said  race ;  and  that  the  owner  of  such 
borse  should  be  entitled  to  and  receive  the  said  stakes  accordingly ; 
And  that  the  said  race  should  be  ordered  and  superintended  by  certain 
Persons  called  the  stewards,  who  should  (amongst  other  things)  nominate 
or  appoint  some  person  to  adjudge  and  decide  which  of  the  said  horses 
should  arrive  first  at  the  last-mentioned  point :  That  one  of  the  said 
^horses  so  entered  as  aforesaid  to  run  the  said  race,  wa^s  a  horse  r^Acr 
called  Ringleader ;  that  the  plaintiif  was  then  and  thence  until  ^ 
uid  at  the  time  when  the  said  race  was  run  as  thereinafter  mentioned, 
ibe  owner  of  the  said  horse ;  and  that  the  plaintiff  had  duly  entered  tho 
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horse,  and  complied  with  and  performed  all  such  requirements  and  con- 
ditions as  were  necessary  to  qualify  the  said  horse  to  run  in  the  said 
race :  That  the  defendants  were  then  requested  to  and  did  accept  the 
office  of  stewards  of  the  said  raee^  and  then  became  and  were  such  tte^ 
ardSy  and  undertook  and  agreed,  to  wit,  with  the  said  owners  of  the  stid 
horses  respectively,  to  perform  all  the  duties  appertaining  to  their  said 
office  as  such  stewards :  That  it  then  became  and  was  the  duty  of  tbe 
defendants,  as  such  stewards  (amongst  other  things),  to  use  due  and 
proper  care  and  diligence  in  and  about  the  ordering  and  superintending 
the  proceedings  of  the  said  race,  and  to  nominate  or  appoint  some 
person  to  adjudge  and  decide  which  of  the  said  horses  should  arrive  fim 
at  the  said  last-mentioned  point  before  any  other  of  the  said  horses: 
That  the  defendants  so  grossly  and  wrongfully  neglected  to  perform 
their  said  undertaking  and  agreement,  and  their  duties  as  such  stewards 
as  aforesaid,  that,  although  afterwards,  to  wit,  on  the  10th  of  FebruarT, 
1853,  the  said  race  was  duly  run  by  and  between  the  said  horses  which 
had  been  so  entered  as  aforesaid,  and  although  the  said  horses  all  started 
fair  from  the  said  first-mentioned  point,  and  ran  along  the  said  course 
as  aforesaid  to  the  said  other  point,  and  although  the  said  horse  of  the 
plaintiff  called  Ringleader  started  fair  from  the  said  first-mentioned 
point,  and  duly  ran  along  the  said  course,  and  in  other  respects  com- 
plied with  and  performed  the  terms  and  conditions  of  the  said  race,  and 
arrived  first,  and  before  any  other  of  the  said  horses,  at  the  said  last- 
mentioned  point ;  yet,  by  and  through  the  gross  and  wanton  negligence 
*X({9r\  *^^  carelessness  of  the  defendants  in  *not  properly  ordering  and 
^  superintending  the  proceedings  of  the  said  race,  and  in  not  nomi- 
nating or  appointing,  as  they  might  and  ought  to  have  done,  some  person 
to  adjudge  and  decide  which  of  the  said  horses  first  arrived  at  the  said 
last-mentioned  point  before  any  other  of  the  said  horses,  and  otherwise 
by  and  through  their  grossly  and  wrongfully  neglecting  their  said  under- 
taking and  agreement,  and  their  duties  as  such  stewards  as  aforesaid, 
the  said  horse  of  the  plaintiff  was  not  duly  adjudged  to  have  first 
arrived  (although  he  did  in  fact  first  arrive)  at  the  said  last-mentioned 
point,  before  any  other  of  the  said  horses ;  and,  by  reason  thereof,  the 
said  horse  was  not  the  winner  of  the  said  race,  and  the  plaintiff,  as  being 
the  owner  of  the  same  horse  as  aforesaid,  did  not  become  entitled  to,  or 
receive,  the  said  stakes,  as  he  would  and  ought  to  have  done  if  the 
defendants  had  not  neglected  their  said  undertakmg  and  agreement  and 
duties  as  aforesaid ;  whereby,  &c. 

General  demurrer,  and  joinder. 

Phinn,  in  support  of  the  demurrer. — This '  is  an  action  to  recover 
damages  for  the  non-performance  of  a  gratuitous  undertaking.  Assum- 
ing that  the  defendants  would  have  been  liable  for  gross  negligence  in 
the  performance  of  the  office  they  had  undertaken,  they  clearly  are  noc 
BO  for  mere  nonfeasance.    In  Ehsee  v.  Gatward,  5  T.  R.  143,  a  coont 
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stating  that  the  plaintiff  retained  the  defendant,  who  was  a  carpenter, 
to  repair  a  house  before  a  given  day,  and  that  the  defendant  accepted 
the  retainer,  but  did  not  perform  the  work  within  the  time,  per  quod  the 
vails  of  the  plaintiff's  house  were  damaged,  was  held  not  to  be  sustainable. 
Lord  Kenjon  there  says:  *^If  this  had  been  an  action  of  assumpsit, 
it  could  not  have  been  supported,  for  want  of  a  consideration ;  it  would 
hare  been  nudum  pactum."     The  count  '*  states  that  the  defendant,  who 
is  a  carpenter,  was  retained  by  "^the  plaintiffs  to  build  and  to  r^, j/«q 
repair  certain  houses ;  but  it  is  not  stated  that  he  was  to  receive  ^ 
any  consideration,  or  that  he  entered  upon  his  work.     No  consideration 
results  from  his  situation  as  a  carpenter,  nor  from  the  undertaking ;  nor 
is  he  bound  to  perform  all  the  work  that  is  tendered  to  him  ;  and  there- 
fore the  amount  of  this  is,  that  the  defendant  has  merely  told  a  false- 
hood, and  has  not  performed  his  promise :  but,  for  his  non-performance 
of  it,  no  action  can  be  supported.     This  is  warranted  by  Lord  Holt's 
opinion  in  Coggs  v,  Bernard,  2  Ld.  Raym.  919,  where,  recognising  the 
case  in  11  H.  4,  33,  he  said, — '  There,  the  action  was  brought  against 
a  carpenter,  for  that  he  had  undertaken  to  build  the  plaintiff  a  house 
vithin  such  a  time,  and  had  not  done  it,  and  it  was  adjudged  the  action 
irould  not  lie.'     And  on  this  opinion  I  think  I  may  safely  rest,  especially 
as  the  justice  of  the  case  will  not  be  altered  by  the  form  of  the  action ; 
for,  if  assumpsit  will  not  lie  in  such  a  case,  there  is  no  technical  reason- 
ing that  will  support  such  an  action  as  for  a  tort."     The  declaration  in 
the  present  case  does  not  allege  that  the  defendants  assumed  the  office 
of  stewards  of  the  race.     [Gresswell,  J. — It  alleges  that  they  accepted 
the  office  of,  and  became  and  were,  stewards,  and  undertook  and  agreed 
to  perform  the  duties  appertaining  to  the  office.]     To  render  them 
liable,  they  must  have  entered  upon,  they  must  have  done  some  act 
towards  the  performance  of,  the  duties, — appointing  the  day  of  the  race, 
for  instance.     [Gresswell,  J. — I  do  not  know  that  that  is  part  of  their 
duty.]     The  case  which  approaches  the  nearest  to  this,  is,  Wilkinson  v. 
Coverdale,  1  Esp.  N.  P.  G.  74.     That  was  an  action  upon  the  case 
against  a  person  who  had  undertaken  (gratuitously)  to  get  a  policy  done 
for  another,  but  who,  in  doing  it,  acted  so  negligently  that  the  plaintiff 
lost  the  benefit  of  it.     Lord  Kenyon  expressed  a  doubt  whether  any 
action  could  be  maintained  on  such  an  '''undertaking :  but,  upon  r^Atrf^ 
Erskine,  for  the  plaintiff,  citing  a  manuscript  note  of  a  case  of  ^ 
Walhice  v.  Tellfair,  decided  at  Nisi  Prius  before  BuUer,  J.,  wherein  that 
learned  judge  had  ruled,  in  an  action  similar  in  point  of  circumstances, 
^Uhat,  though  there  was  no  consideration  for  one  party's  undertaking  to 
procut'e  an  insurance  for  another,  yet,  where  a  party  voluntarily  under- 
took to  do  it,  and  proceeded  to  carry  his  undertaking  into  effect  by 
getting  a  policy  underwritten^  hvt  did  it  mo  negligently  that  the  party 
eould  derive  no  benefit  from  it,  in  that  case  he  should  be  liable  to  an 
action,*'— -his  Lordship  acquiesced  in  the  distinction,  and  allowed  the 


470  BALPE  V.  WEST.    E.  T.  1858. 


cause  to  proceed.  The  case,  however,  was  ultimately  disposed  of  upon 
another  point.  This  subject  is  very  elaborately  discussed  in  Thome  v. 
Deas,  4  Johnson  (American),  84,  where  it  is  laid  down,  that,  where  A. 
and  B.  were  joint-owners  of  a  vessel,  and  A.  voluntarily  undertook  to 
get  the  vessel  insured,  but  neglected  to  do  so,  and  the  vessel  was  lost,  no 
action  would  lie  against  A.  for  the  non-performance  of  this  promise, 
though  B.  sustained  damage  by  the  nonfeasance, — ^there  being  no  con- 
sideration for  the  promise.  Chief  Justice  Kent,  delivering  the  judgment 
of  the  court,  there  says :  "  The  chief  objection  raised  to  the  right  of 
recovery  in  this  case,  is,  the  want  of  a  consideration  for  the  promise. 
The  offer  on  the  part  of  the  defendant  to  cause  insurance  to  be  effected, 
was  perfectly  voluntary.  Will,  then,  an  action  lie,  where  one  party 
intrusts  the  performance  of  a  business  to  another,  who  undertakes  to  do 
it  gratuitously,  and  wholly  omits  to  do  it  ?  If  the  party  who  makes  this 
engagement  enters  upon  the  execution  of  the  business^  and  does  it  ami»$y 
through  the  want  of  due  care,  by  which  damage  ensues  to  another  party, 
an  action  will  lie  for  misfeasance.  But  the  defendant  never  entered 
upon  the  execution  of  his  undertaking,  and  the  action  is  brought  for 
^APr-t-i  the.  nonfeasance.  Sir  W.  Jones,  in  his  Essay  on  the  Law  of 
•^  '^'Bailments,  considers  this  species  of  undertaking  to  be  as 
extensively  binding  in  the  English  law,  as  the  contract  of  mandatum  in 
the  Roman  law ;  and  that  an  action  will  lie  for  damage  occasioned  by 
the  non-performance  of  a  promise  to  become  a  mandatory,  though  the 
promise  be  purely  gratuitous.  The  treatise  stands  high  with  the  pro- 
fession as  a  learned  and  classical  performance ;  and  I  regret,  that,  on 
this  point,  I  find  so  much  reason  to  question  its  accuracy.  I  have  care- 
fully examined  all  the  authorities  to  which  he  refers.  He  has  not  pro- 
duced a  single  adjudged  case ;  but  only  some  dicta  (and  those  equivocal) 
from  the  Year  Books,  in  support  of  his  opinion ;  and,  was  it  not  from 
the  weight  which  the  authority  of  so  respectable  a  name  imposes,  I 
should  have  supposed  the  question  too  well  settled  to  admit  of  an  argo- 
ment.*'(a)  And,  after  adverting  to  the  various  cases  in  the  Year  Books, 
the  learned  judge  concludes, — "  There  is,  then,  no  just  reason  to  infer 
from  the  ancient  authorities,  that  such  a  promise  as  the  one  before  us  is 
good,  without  showing  a  consideration.  The  whole  current  of  decisions 
runs  the  other  way ;  and,  from  the  time  of  Henry  YII.  to  this  time,  ti>4 
same  law  has  been  uniformly  maintained."  And  see  the  cases  reviewed 
in  the  notes  to  Goggs  v.  Bernard,  1  Smith's  Leading  Gases,  95-104. 
The  declaration  is  also  defective,  in  omitting  to  allege  that  the  race  run 
was  the  race  intended  to  be  run,  or  that  the  defendants  bad  notice  that  it 
was  going  to  be  run. 

The  court  called  on 

Garth  to  support  the  declaration. — The  declaration  avers  that  the 
race  was  duly  run.    [Jbrvis,  G.  J. — That  will  not  do.]    Elsee  v.  Oat- 

(a)  And  Me  the  note  to  Edmurdi  v.  DaTi%  16  Johas.  Rep.  (Amefieaa),  283. 


18  COMMON  BENCH.    (4  J.  SCOTT.)  471 

ward  is  an  authority  to  showthat  this  declaration  is  good.    The  second 
count  there  "^stated  that  the  plaintiff,  being  possessed  of  some  r^AW[c% 
old  materials,  retained  the  defendant  to  perform  the  carpenter's  ^ 
work  on  certain  bnildings  of  the  plaintiff,  and  to  use  those  old  mate- 
rials, but  that  the  defendant,  instead  of  using  those,  made  use  of  new 
ones,  thereby  increasing  the  expense ;  and  that  was  held  to  be  sustain- 
able.   So,  here,  the  defendants  having  actually  entered  upon  the  office 
of  stewards,  they  wero  bound  to  perform  the  duty  properly.    Even  the 
case  of  Thome  v.  Deaa  shows  that,  where  one  enters  upon  the  perform- 
ance even  of  a  gratuitous  undertaking,  and  does  the  business  so  negli- 
gently as  to  deprive  the  other  party  of  all  benefit   from  it,  he  is 
responsible.     [Jervis,  G.  J. — Assuming  that  it  is  made  out  here  that 
the  defendants  agreed  to  act  as  stewards,  the  agreement  is  between 
them  and  those  who  appoint  them,  not  with  the  owners  of  the  horses.] 
The  declaration  expressly  alleges  that  the  defendants  undertook  and 
agreed  with  the  owners  of  the  horses  respectively  to  perform  all  the 
duties  appertaining  to  their  said  office  as  such  stewards.     [Williams, 
J. — What  shadow  of  a  consideration  is  there  for  that  agreement? 
Jervis,  C.  J. — The  rule  is  well  put  in  Smith's  Mercantile  -Law,  4th 
edit.  p.  112:    <«  There  is  a  difference  between  the  principars  rights 
against  a  remunerated  and  against  an  unremunerated  agent.     The  for- 
mer having  once  engaged,  may  be  compelled  to  proceed  to  the  task 
irhich  he  has  undertaken,  the  latter  cannot,  for,  his  promise  to  do  so 
being  induced  by  no  consideration,  the  rule  ex'  nudo  pacto  non  oritur 
actio  applies ;  Elsee  v.  Oatwood ;  W^ilkinson  v.  Coverdale ;  Coggs  v. 
Bernard.     But,  if  he  do  commence  his  task,  and  afterwards  be  guilty 
of  misconduct  in  performing  it,  he  will,  though  unremunerated,  be  liable 
for  the  damage  so  occasioned :  since,  by  entering  upon  the  business,  he 
has  prevented  the  employment  of  some  better  qualified  person,  and  the 
detriment  thus  occasioned  to  his  "^principal  is  a  sufficient  eonsi-  r^c^Yq 
deration  to  uphold  an  undertaking  on  his  part  to  act  with  care  ^ 
and  fidelity  :"  Coggs  v.  Bernard ;  Wilkinson  r.  Coverdale ;  Doorman  r» 
Jenkins,  4  N.  &  M.  170  (E.  C.  L.  R.  vol.  30) ;  2  Ad.  &  E.  256  (E.  C. 
L.  R.  vol.  29) ;  Beauchamp  v.  Powley,  1  M.  &  Rob.  40 ;  Whitehead  r. 
Greetham,  2  Bingh.  464  (E.  C.  L.  R.  vol.  9);  10  J.  B.  Moore,  183  (E. 
C.  L  R.  vol.  17);  M'Cl.  k  T.  205  ;t  Shillibeer  v.  Glynn,  2  M.  &  W. 
143.t    That  is  putting  it  as  between  principal  and  agent.     According 
to  that,  the  persons  who  appointed  the  stewards  might  have  an  action 
against  them,  if  they  commenced  acting,  and  were  guilty  of  negK- 
gence.]     The  rule,  it  is  submitted,  extends  much  wider  than  to  cases 
between  principal  and  agent.     [Jervis,  C.  J. — The  mere  acceptance 
of  the  office,  nothing  appearing  to  have  been  done,  cannot,  upon  the 
authorities,  make  the  defendants  liable.]     It  must  be  conceded  that,  if 
this  declaration  does  not  show  that  the  defendants  had  atctually  unider- 
VOL.  xui.— 39  2  c  2 
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taken  the  office  of  stewards,  the  action  cannot  be  maintained.  Lt  that 
respect,  probably,  the  court  will  allow  the  plaintiflf  to  amend. 

Jbrvis,  C.  J. — Tou  maj  amend,  on  the  usual  terms. 

Gresswell,  J. — You  must  not  assume  that  the  court  gives  you  the 
slightest  hint  that  you  can  sustain  your  declaration  with  the  proposed 
amendment.  Rule  accordingly. 

Thoni«  V.  DeM,  4  Johni.  84;  M'Gee  v.  Bart»    Metcalfe,  01;  FeUowes  v.  Oordoiif  8  B.  Hon. 
6;  J.  J.  liAnball,  456;   Whitney  v.  Lee,  8    roe,  415. 


,.,,T  *ANN  DALTON  v.  THE  MIDLAND  COUNTIES  BAIL- 
J  WAY  COMPANY.    AprU  22. 

The  plaiotiff,  a  married  woman,  bought,  with  mooeye  earned  by  her  partly  before  and  paitly 
during  covertnre,  railway  itoek,  in  her  own  name,  and  was  registered  aa  the  proprietor  there, 
of: — Held,  that,  inaemneh  a«  she  might  be  Joined  with  her  hniiband  in  an  action  against  the 
company  for  dividends  due  upon  the  stock,  she  might  (subject  to  be  met  by  a  plea  in  abate- 
ment) maintain  an  action  for  the  same  in  her  own  name. 

This  was  an  action  of  debt  for  dividends  alleged  to  be  payable  to 
tl)e  plaintiff  as  the  owner  and  proprietor  of  4002.  stock  in  the  Midland 
Counties  Railway  Company. 

Plea, — ^never  indebted. 

.  The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin- 
8ter,  after  last  Michaelmas  Term.  It  appeared,  that,  in  April,  1850, 
the  plaintiff  employed  a  broker  to  purchase  for  her  400L  stock  in  the 
above  company ;  that  the  broker  accordingly  obtained  for  her  a  trans- 
fer of  that  amount  of  stock  from  one  Deiisser,  which  transfer,  dated 
the  30th  of  that  month,  and  in  which  the  plaintiff  was  described  as 
«<  Ann  Dalton,  widow,"  was  duly  registered  by  the  secretary  of  the  com- 
pany, and  a  certificate  of  registration,  dated  the  6th  June,  1850,  given 
to  her  by  the  secretary ;  that,  in  August  in  that  year,  she  received  10{. 
for  a  half  year's  dividend  upon  the  stock ;  but  that,  upon  application 
for  a  subsequent  dividend,  she  was  informed  that  there  was  no  suck 
stock  standing  in  her  name, — the  stock  having,  in  fact,  been  transfer- 
red to  another  person,  by  means  of  a  deed  which  the  jury  found  to 
have  been  forged. 

Upon  the  examination  of  the  plaintiff,  it  turned  out  that  she  was 
a  married  woman,  that  she  was  not  separated  from  her  husband,  but 
that  be  had  been  abroad  many  years,  and  had  not  been  heard  of  for 
some  time.  The  stock  in  question  had  been  purchased  with  money 
which  had  been  accumulated  by  the  plaintiff,  in  service,  partly  before 
ber  marriage  and  partly  since  her  husband  had  gone  abroad. 

^d,!"!      ^^  ^^^  P^^^  ^^  ^^^  company  it  was  submitted  that,  ^under 
-*  these  circumstances,  the  stock  and  the  dividends  accruing  there- 
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from  were  tbe  property  of  the  husband,  and  that  he  should  hare  sued, 
or  at  all  events  should  have  been  joined  in  the  action. 

A  verdict  having  been  found  for  the  plaintiff,  subject  to  leave  reserved 
to  the  defendants  to  move  to  enter  a  verdict  for  the  defendants, 

Maeauley^  in  the  last  term,  obtained  a  rule  nisi  accordingly,— 
[Maulk,  J.,  suggested  that  the  probable  answer  to  the  rule  would  be, 
that  the  objection  was  only  to  be  raised  by  a  plea  in  abatement.] 

WcrdMwarth  and  Ltishj  on  a  former  day  in  this  term,  showed  cause. — 
Tbe  question  is,  whether  the  coverture  of  the  plaintiff  could  be  taken 
advantage  of  in  this  case  without  a  plea  in  abatement.    By  the  rulea 
of  pleading  of  Hilary  Term,  4  W.  4,  coverture  is  required  to  be  spe« 
cially  pleaded ;  Moss  v.  Smith,  1  M.  fc  O.  228  (E.  G.  L.  R.  vol.  89),  1 
Scott,  N.  R.  25 ;  and  it  is  properly  the  subject  of  a  plea  in  abatement^ 
aod  not  m  bar :  Bendix  v.  Wakeman,  12  M.  k  W.  97  ;t  Guyard  v. 
Sutton,  8  C.  B.  158  (£.  C.  L.  R.  vol.  54).    [Williams,  J.— The  latest 
case  upon  the  subject  is  Morgan  v.  Cubitt,  8  Exch.  612. f]     This  is  a 
cause  of  action  which  clearly  would  survive  to  the  wife ;  and  not  only 
night  she,  but  she  mua^  have  been  joined  in  an  action  to  recover  these 
diridends,  she  being  the  registered  owner  of  the  stock.     [Jbrvis,  C. 
J. — Upon  a  promissory  note  given  to  a  feme  during  coverture,  both 
hnsband  and  wife  may  sue.]     That  was  decided  in  Philliskirk  v.  Pluck- 
well,  2  M.  &  Selw.  893.     So,  in  Gaters  v.  Madely,  6  M.  k  W.  428,t  it 
was  held  that  the  interest  in  a  promissory  note  given  to  a  wife  during 
coverture,  the  consideration  for  which  was  money  advanced  by  her 
daring  the  coverture,  survives  to  the  wife  after  the  '^'death  of  her  r^A^a 
hosband,  unless  he  reduces  it  into  possession  in  his  lifetime.  ^ 
Scarpellini  v.  Atcheson,  7  Q.  B.  864  (E.  G.  L.  R.  vol.  58),  is  an  autho- 
rity to  the  same  effect.     Having  registered  the  transfer  to  the  plaintiff, 
tbe  company  are  estopped  from  saying  that  she  is  not  the  proprietor 
of  the  stock.    [Williams,  J. — If  the  husband  alone  could  sue,  the 
qoestion  as  to  a  plea  in  abatement  does  not  arise.] 

BavUlj  in  support  of  the  rule. — If  the  wife  could  properly  be  joined, 
then  no  doubt  the  objection  must  be  raised  by  a  plea  in  abatement ; 
otherwise,  it  is  a  plea  in  bar.  The  question  is,  whether  there  was  any 
contract  entered  into  with  the  plaintiff  by  the  company.  The  state- 
ment in  the  declaration  necessarily  involves  all  the  allegations  that  are 
essential  to  make  out  that  the  plaintiff  Ann  Dalton  was  proprietor  of 
the  stock  in  respect  of  which  the  dividend  is  claimed.  Was  Ann 
Dalton  ever  the  proprietor  of  that  stock  ?  It  appears,  that,  being 
possessed  of  a  sum  of  money  accumulated  by  her  before  her  marriage, 
she  invested  that  money,  with  other  moneys  belonging  to  her  husband, 
ia  the  purchase  of  this  stock.  The  property  in  that  stock  never  vested 
in  her  at  all :  the  transfer  could  only  operate  in  law  for  the  benefit  of 
her  husband.  [Jeryis,  C.  J. — ^What  difference  is  there  between  this 
contract  and  the  contract  on  a  promissory  note  made  to  a  married 
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woman  ?]  There  is  no  contract  at  all  here.  The  plaintiff  never  iru 
the  proprietor  of  the  stock.  Suppose  a  woman,  having  money  in  her 
possession  belonging  to  her  husband,  purchases  government  stock  with 
it,  it  is  clear  that  the  stock  so  purchased  would,  upon  the  husband's 
death,  pass  to  his  executors,  and  would  not  survive  to  the  wife.  [Jervis, 
C.  J. — In  Ness  r.  Angos,  3  Exch.  805,t  a  married  woman,  with  the 
consent  of  her  husband,  the  defendant,  purchased,  with  the  proceeds 
♦1771  ^^  ^^^  separate  ^estate,  shares  in  a  joint-stock  banking  companj, 
^  and  was  registered  as  owner :  her  husband  received  some  divi- 
dends, and  signed  receipts  as  the  agent  of  his  wife :  he  also  attended  a 
meeting  of  the  company,  at  which  none  but  shareholders  were  entitled 
to  be  present ;  the  company's  deed  of  settlement  provided  that  the 
husband  of  any  female  shareholder  should  not  be  a  member  in  respect 
of  such  shares,  but  should  be  at  libepty  to  sell  them,  or,  at  his  option, 
to  become  a  member,  on  complying  with  certain  requisitions,  which  the 
defendant  in  this  case  did  not  do :  and  it  was  held,  that  the  defendant 
was  not  a  membery  for  the  purpose  of  execution  by  scire  facias  on  a 
judgment  against  the  public  officer,  under  the  7  0.  4,  c.  46,  s.  13.(a)] 
That  case  only  decides  that  the  husband  had  done  nothing  to  make  him- 
self chargeable  as  a  member  of  the  copartnership.  All  the  cases  cited 
on  the  other  side,  are  cases  of  express  contract,  where  the  husband  had 
the  option  of  joining  his  wife  or  not.  [Jbrvis,  G.  J. — If  the  wife,  with 
the  money  of  her  husband, — money  earned  by  herself  either  before  or 
during  coverture,— obtains  a  promissory  note,  she  may  be  joined  with 
her  husband  in  an  action  upon  the  note.]  No  doubt.  [Jervis,  G.  J. — 
Why,  then,  might  she  not  be  joined  in  this  case  ?]  In  the  one  case, 
there  is  a  contract  with  the  wife ;  in  the  other,  none.  [Jervis,  G.  J. — 
The  28th  section  of  the  8  &  9  Vict.  c.  16  (6)  makes  the  production  of 
the  register  evidence  of  proprietorship.]  The  insertion  of  the  name  in 
the  book  is  nothing  more  than  prim&  facie  evidence.  [Jervis,  G.  J. — 
Suppose  this  had  been  an  action  for  breach  of  a  contract  for  transfer- 
♦4.7X1  ^^°8  ^^^  stock,  would  the  wife  be  properly  *joined  ?]  That  pre- 
^  sents  a  totally  different  question.  [  Wordsworth  referred  to  the 
61st,  62d,  and  6Sd  sections  of  the  statute.]  Cur.  adv.  vuU. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  in  this  case  is,  whether,  upon  the  facts  and  the  record 
as  it  now  stands,  the  plaintiff  is  entitled  to  sue  for  the  recovery  of  divi- 
dends due  upon  the  stock  of  the  company  standing  in  her  name. 

The  plaintiff,  a  married  woman,  having  money  which  she  had  earned 
in  service  before  and  after  marriage,  purchased  with  such  money  400L 
stock  of  the  defendants'  company,  and,  the  transfer  to  her  being  ten- 
dered to  the  company,  she  was  registered  in  their  books  as  a  share- 

(a)  And  aee  Keif  «.  Armatrong,  4  Ezeb.  21. f 

(6)  Which  enftctfl  **  that  the  prodaotiop  of  the  regifter  of  thareholden  shall  be  primi  facie  m 
dince  of  such  deftndant  being  a  ahartboldery  and  of  the  nomber  and  anioont  of  bia  ahareaL" 
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bolder  of  the  company,  and  received  one  payment  of  dividends  upon 
this  stock.  Her  stock  having  been  transferred  in  the  books  of  the 
company  to  another  holder,  by  means  of  a  forged  transfer,  she  brought 
an  action  of  debt  on  simple  contract  for  the  dividends  due  and  payable 
upon  the  stock  of  which  she  was  the  rightful  owner ;  and,  the  defend- 
ants having  pleaded  never  indebted,  the  question  is,  whether,  as  a 
married  woman,  she  can  recover  the  dividends.  We  are  of  opinion  that 
she  can. 

It  is  settled  law,  that  a  married  woman,  though  incapable  of  making 
a  contract,  is  capable  of  having  a  chose  in  action  conferred  upon  her, 
which  will  survive  to  her  on  the  death  of  her  husband,  unless  he  shall 
have  interfered  by  doing  some  act  to  reduce  it  into  possession.  On 
this  principle,  we  think  that  the  plaintiff  in  the  present  case,  though  a 
married  woman,  having  become  a  registered  shareholder  of  the  com- 
pany, acquired,  as  a  chose  in  action,  a  right  to  the  dividends,  which, 
unless  controlled  by  her  husband,  would  survive  to  her,  *and  r^A^q 
might  have  been  unobjectionably  put  in  suit  by  her  and  her  bus-  ^ 
band  jointly.  And,  this  being  so,  it  is  plain  that  the  non-joinder  of  the 
husband  as  a  plaintiff  is  only  matter  for  a  plea  in  abatement. 

This  rule  must  consequently  be  discharged. 

Rule  discharged. 


MA6NAY  and  Others  v.  EDWARDS  and  Others,  Assignees  of 
GEORGE  COURTHOPE  GREEN,  a  Bankrupt.    April  27. 

Hortfftgor  Mid  mortgagee  of  an  andirided  moiety  of  oertain  premiies,  jointly  with  the  owner  of 
tbe  other  moiety,  demised  the  whole  for  twenty-one  yean  to  one  Qreen,  the  latter  covenanting 
with  the  three  leisors  jointly  and  severally  to  pay  the  rent  reserved,  but  not  saying  to  whom. 
Green  entered  upon  the  premises,  and  afterwards  become  bankrupt  His  assignees  having 
accepted  the  lease,— Held,— deferring  to  the  authority  of  Wakefield  v.  Brown,  9  Q.  B.  200,— 
thst  tbe  defendants  were  liable  in  covenant  at  the  suit  of  the  three  lessors  for  rent  accruing 
while  they  were  possessed  of  the  premises. 

The  declaration  stated  that  Sir  William  Magnay,  Bart.,  Rice  Jones, 
and  Jane  Magnay,  sued  Edward  Edwards,  John  Spicer,  and  Aaron 
Cohen,  assignees  of  the  estate  and  effects  of  George  Courthope  Green, 
a  bankrupt, — for  that,  by  deed  dated  the  10th  of  June,  1851,  and 
expressed  to  be  made  between  Sir  William  Magnay  of  the  first  part. 
Rice  Jones  of  the  second  part,  Jane  Magnay,  therein  described  as 
administratrix  de  bonis  non  of  the  estate  and  effects  of  James  Magnay, 
who  was  entitled  to  a  moiety  of  the  premises  thereinafter  mentioned 
and  thereby  intended  to  be  demised,  of  the  third  part,  and  George 
Courthope  Green  of  the  fourth  part.  Sir  William  Magnay,  and  Rice 
Jones,  and  as  to  Sir  William  Magnay,  by  the  direction  and  with  the 
consent  of  Jane  Magnay,  testified  by  her  being  a  party  to  and  execute 
ing  the  said  deed,  did,  and  each  of  them  did,  grant,  demise,  and  lease 
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unto  George  Gourtbope  Green,  his  executors,  administrators,  and 
assigns,  certain  pieces  or  {parcels  of  land,  &c.,  situate  in  the  coanty  of 
*4«m  Surrey,  *to  hold  the  same  unto  George  Conrthope  Green,  his 

^  executors,  administrators,  and  assigns,  from  the  24th  of  Jane, 
1851,  for  the  term  of  twenty^one  years  thence  next  ensuing,  determin- 
able, nevertheless,  as  thereinafter  mentioned,  that  is  to  say,  at  the 
expiration  of  the  first  seven  or  fourteen  years  of  the  said  term,  on  the 
said  George  Courthope  Green,  or  his  assigns,  giving  six  calendar  months' 
notice  in  writing  to  the  plaintiffs,  or  any  of  them,  and  on  payment 
of  all  arrears  of  rent,  and  the  performance  of  the  covenants  therein 
mentioned  on  the  part  of  the  said  George  Courthope  Green,  his  execu- 
tors, administrators,  and  assigns,  yielding  and  paying  for  the  said 
thereby  demised  premises,  during  the  continuance  of  the  term  thereby 
granted,  the  yearly  rent  or  sum  of  650Z.,  by  four  equal  quarterly  pay- 
ments, on  the  29th  of  September,  the  25th  of  December,  the  25th  of 
March,  and  the  24th  of  June,  in  each  and  every  year :  And  the  said 
George  Courthope  Green  did  thereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  plaintiff  and  their  assigns,  and 
also  as  a  separate  covenant  with  each  of  them,  and  each  of  tbeii 
respective  executors,  adminbtrators,  and  assigns,  in  manner  following, 
that  is  to  say,  that  he  the  said  George  Courthope  Green,  his  executors, 
administrators,  and  assigns,  should  and  would  from  time  to  time  and 
at  all  times  thereafter  during  the  continuance  of  the  said  term  thereby 
granted,  pay,  or  cause  to  be  paid,  the  said  yearly  rent  of  650Z.  thereby 
reserved,  at  the  times  and  in  manner  thereinbefore  appointed  for  the 
payment  thereof  as  aforesaid:  And  it  was  thereby  provided,  that,  if 
the  said  yearly  rent  of  650Z.,  or  any  part  thereof,  should  be  behind 
or  unpaid  for  the  space  of  twenty-one  days  next  after  any  of  the  days 
whereon  the  same  was  appointed  to  be  paid  as  aforesaid,  the  same 
having  been  lawfully  demanded  on  the  day  when  the  same  became  due, 
or  at  any  time  afterwards,  or  if  George  Courthope  Green,  his  execa* 
*iftll  ^^^^^  administrators,  or  ^assigns,  should  not  in  all  things  observe, 

-*  perform,  fulfil,  and  keep  the  covenants,  conditions,  and  agree- 
ments on  his  and  their  parts  therein  contained,  then,  and  in  either  of 
the  said  cases,  it  should  and  might  be  lawful  for  the  plaintiffs,  or  any 
of  them,  their  or  any  of  their  executors,  administrators,  and  assigns, 
into  and  upon  the  premises  thereby  demised,  or  any  part  thereof  in 
the  name  of  the  whole,  to  re-enter,  and  the  same  to  have  again,  re-pos- 
sess, and  enjoy  as  in  his  and  their  former  estate,  and  the  said  George 
Courthope  Green,  his  executors,  administrators,  and  assigns,  and  all 
occupiers  of  the  premises,  thereout  from  thence  utterly  to  expel  and 
amove :  That,  by  virtue  of  the  said  deed,  the  said  George  Courthope 
Green  duly  entered  into  and  upon  all  and  singular  the  demised  pre- 
mises, with  the  appurtenances,  and  became  and  was  possessed  thereof 
as  aforesaid :  That,  after  the  making  of  the  said  indenture,  and  duriifg 
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the  term  thereby  granted,  all  the  estate,  right,  title,  interest,  itnd  term 
of  years  then  to  come  and  unexpired,  property,  profit,  claim,  and 
demand  whatsoever  of  George  Courthope  Green  of  and  in  the  demised 
premises,  with  the  appnrtenlinces,  legally  came  to  and  vested  in  the 
defendants  as  such  assignees  as  aforesaid,  they  having  elected  to  take 
the  said  premises,  and  the  benefit  of  sach  deed  and  lease  as  aforesaid, 
and  the  defendants  then  became  and  were  assignees  thereof  as  afore- 
said :  That,  although  the  plaintiiis  had  performed  all  conditions  pre- 
cedent, yet  the  defendants,  as  such  assignees  as  aforesaid,  had  not  paid 
the  rent  in  respect  of  the  said  premises  for  the  quarter  of  a  year  ending 
the  25th  of  December,  1852,  and  which  became  dae  and  payable 
since  such  election  as  aforesaid,  and  since  they  became  and  were 
such  assignees  as  aforesaid,  and  such  rent  was  still  due,  in  arrear,  and 
unpaid. 

The  defendant  Edwards  pleaded,  that,  in  and  by  the  deed  in  the  first 
count  mentioned.  Rice  Jones  was  *de8cribed  as  being,  and  he  in  r^^e^n 
fact  was,  at  the  time  of  making  the  deed,  a  mortgagee  of  Sir  ^ 
William  Magnay's  moiety  or  equal  half  part  of  the  premises  in  the 
declaration  mentioned,  and  therein  alleged  to  have  been  demised ;  that 
Jane  Magnay  was  in  and  by  the  deed  described,  as  the  fact  was,  as 
being  entitled  to  the  other  moiety  of  the  premises ;  and  that  Sir  Wil- 
liam Magnay  had  not  at  the  time  of  the  making  of  the  deed  any  estate 
of  or  in  the  premises,  or  any  part  thereof. 

The  defendants  Spicer  and  Cohen  pleaded,  that  Rice  Jones  was  at 
the  time  of  the  making  of  the  supposed  demise  in  the  first  count  men- 
tioned, and  was  in  the  deed  described  as  being  at  that  time,  a  mortga- 
gee of  Sir  William  Magnay's  moiety  or  equal  half  part  of  the  premises 
by  the  alleged  deed  intended  to  be  demised ;  and  that  no  reversion  of 
and  in  the  supposed  demised  premises,  expectant  on  the  determinatidn 
of  the  supposed  demise,  was  at  the  time  of  the  making  of  the  supposed 
demise,  or  at  any  time  since,  in  the  plaintiffs. 

To  each  of  these  pleas  there  was  a  general  demurrer,  and  a  joinder 
in  demurrer. 

<7.  Bnmmj  in  support  of  the  demurrers. — The  plea  is  nt>  answer  to 
the  declaration.  The  mortgagor  and  mortgagee  of  an  undivided  moiety 
of  certain  premises  join  with  the  owner  of  the  other  moiety  in  granting 
a  lease  of  the  entire  premises  to  Green ;  Green  covenanting  with  the 
three  jointly  and  severally  to  pay  the  rent  reserved,  but  not  saying  to 
whom.  Green,  the  lessee,  becoming  bankrupt,  his  assignees  now  plead 
that  one  of  the  lessors,  viz.  the  mortgagor,  had  not  at  the  time  of  the 
making  of  the  lease,  any  estate  in  the  premises,  or  any  part  thereof. 
That,  it  is  submitted,  is  no  answer  to  the  action.  The  cases  which  will 
be  mainly  relied  on  by  the  other  side,  are,  Pargeter  v.  Harris,  7  Q.  B. 
708  (E.  G.  L.  R.  vol.  53),  and  Webb  v.  Russell,  8  T.  R.  898.    In  the 
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*SM1  ^^^^^^y  the  /^declaration  stated,  that,  by  indenture  between  the 
-*  plaintiflfs  and  A.,  since  deceased,  of  the  first  part,  B.  (therein 
described  as  guardian  to  C.  and  D.,  minors,  and  devisees  under  the  vill 
of  £.,  deceased),  of  the  second  part,  and  the  defendant  of  the  third 
part, — after  reciting  that  the  parties  of  the  first  part,  and  B.,  in  right 
aforesaid,  were  the  owners  of  the  closes,  &c.,  thereinafter  described,  sub- 
ject to  a  mortgage  for  3500/.,  the  interest  whereof  was  payable  half- 
yearly  at  the  office  of  W.,  and  had  agreed  to  let  the  same  to  the 
defendant,  it  was  by  the  indenture  expressed  and  purported  that  the 
plaintiffs  and  A.,  with  the  consent  and  approbation  of  B.,  did  demise 
the  closes  to  the  defendant,  his  executors,  &c.,  for  seven  years,  yield* 
ing  and  paying  therefore  yearly  during  the  demise  153/.  lis.  at  the 
office  of  W.  aforesaid,  in  part  of  the  interest  on  the  mortgage,  by  equal 
half-yearly  payments ;  with  a  covenant  by  the  defendant  with  the  plain- 
tiffs and  A.,  their  heirs,  &c.,  to  pay  the  yearly  sum  at  the  place  and  in 
manner  before  mentioned :  alleging  for  breach,  non-payment  of  parcel 
of  a  half-yearly  sum,  due  since  the  death  of  A. ;  and  averring  that  the 
plaintiffs  and  A.,  or  any  or  either  of  them,  never  had  any  reversion  in 
the  premises  purported  to  be  demised.  The  defendant  pleaded,  that 
the  reversion  of  the  demised  premises,  expectant  on  the  determination 
of  the  demise,  was,  at  the  making  of  the  indenture,  and  from  thence  to 
the  death  of  A.,  in  the  plaintiffs  and  A.,  and,  from  her  death,  until  the 
making  of  the  after-mentioned  indenture,  was  in  the  plaintiffs,  who, 
before  breach,  assigned  the  reversion,  by  indenture,  to  S., — verification. 
To  this  the  plaintiff  replied,  that  no  reversion  in  the  supposed  demised 
premises,  expectant  on  the  determination  of  the  demise,  was,  at  the 
time  of  the  making  of  the  indenture,  and  from  thence  to  the  death  of 
A.,  in  the  plaintiffs  and  A.,  or,  from  her  death  until  the  making  of  the 
after-mentioned  indenture,  in  the  plaintiffs,— concluding  to  the  country. 
^AQAi  Upon  ^general  demurrer,  it  was  held,  that  the  recitals  showed 
-*  the  lessors  to  have  had  only  an  equitable  title ;  and  that,  the 
facts  being  disclosed  on  the  face  of  the  lease,  neither  party  was  estopped 
from  denying  that  the  lessors  had  a  legal  reversion.  That  is  in  point 
to  this  extent,  that  the  defendant  here  is  not  estopped  from  saying  that 
Sir  W.  Magnay  had  no  legal  interest  in  the  premises.  In  that  case, 
however,  none  of  the  demising  parties  had  any  legal  estate  in  the  pre- 
mises ;  and,  that  being  so,  the  court  held,  that,  although  it  appeared 
by  the  plea  that  the  plaintiffs  had  assigned  over  whatever  interest  they 
had,  the  assignees  of  that  interest  could  not  sue.  Here,  it  distinctly 
appears  that  two  of  the  demising  parties  had  the  legal  estate,  each 
having  a  moiety.  [Jbrvis,  C.  J. — You  admit  that  Pargeter  v.  Harris 
is  an  authority  that  the  lessors  could  not  distrain  under  such  circum- 
Btances?]  There  can  be  no  valid  distinction  between  the  right  to 
distrain  and  the  right  to  maintain  an  action.  Webb  r.  Russell  differs 
in  this,  that  the  covenants  were  with  the  mortgagor  and  his  assigns 
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onlj,  and  not  with  the  mortgagee ;  and  it  was  held  that  thej  were 
coTenants  in  gross,  and  did  not  go  to  the  assignee  of  the  reversion. 
Lord  Kenyon  there  says :  « It  is  extremely  well  settled  at  common  law, 
withoat  referring  to  the  statute  82  H.  8,  c.  84,  that  covenants  which 
ran  with  the  land  will  pass  to  the  person  to  whom  the  land  deseendi. 
And  that  statute  enacted,  for  the  benefit  of  the  grantees  of  reversionsi 
that  they  should  have  the  like  advantages  against  the  lessees,  their  exe- 
cutors, &c.,  by  entry  for  non-payment  of  the  rent,  and  should  have  and 
CDJoy  all  and  every  such  advantages,  benefits,  and  remedies,  by  action  only 
for  not  performing  other  conditions,  covenants,  or  agreements,  contained 
in  the  leases,  against  the  lessees,  as  the  lessors  or  grantors  had.     The 
statQte  also  contains  a  clause  giving  the  lessees  the  same  remedy  against 
the  ^grantees  of  the  reversion,  which  they  might  have  had  against  r^4Qf^ 
their  grantors.     Therefore,  under  this  statute,  the  grantees  or  ^ 
assignees  stand  in  the  same  situation,   and    have   the  same  remedy 
against  their  lessees,  as  the  heirs-at-law  of  individuals,  or  the  successors 
(in  the  case  of  corporations),  had  before  the  statute.     It  becomes, 
therefore,  necessary  to  inquire  whether  this  action  of  covenant  could 
have  been  maintained  by  the  heirs  of  the  person  from  whom  the  plain- 
tiff derives  her  title.     I  have  already  observed  upon  the  introduction 
of  one  fact  into  this  case,  which  might  have  been  omitted  ;  there  is  also 
another  which  deserves  some  observation  here.     It  is  stated  that  Stokes 
was  only  a  mortgagor,  who  had  parted  with  his  whole  term  to  the  mort* 
gagee ;  and  the  declaration  goes  on  to  state  that  the  whole  interest 
which  was  vested  in  him  he  had  transferred  to  the  mortgagee.    There- 
fore, in  point  of  law,  I  cannot  conceive  how  this  covenant  made  with 
Stokes  can  be  said  to  run  with  the  land ;  for,  Stokes  is  stated  in  the 
declaration  to  have  no  interest  whatever  in  the  land,  and  yet  both  tho 
implied  covenant  arising  from  the  <  yielding  and  paying,'  and  also  the 
express  covenants,  are  entered  into  with  Stokes.     It  is  not  sufficient 
that  a  covenant  is  concerning  the  land,  but,  in  order  to  make  it  run 
with  the  land,  there  must  be  a  privity  of  estate  between  the  covenant- 
ing parties.     But  here  Stokes  had  no  interest  in  the  land  of  which  a 
court  of  law  could  take  notice ;  though  he  had  an  equity  of  redemption, 
an  interest  which  a  court  of  equity  would  take  notice  of.     These,  there- 
fore, were  collateral  covenants.     And,  though  a  party  may  covenant 
with  a  stranger  to  pay  a  certain  rent,  in  consideration  of  a  benefit  to 
be  derived  under  a  third  person,  yet  such  a  covenant  cannot  run  with 
the  laud."     In  Stokes  v.  Russell,  8  T.  R.  678,  it  was  held  that,  if 
tenant  for  a  term  convey  the  term  by  way  of  mortgage,  and  then  join 
with  the  mortgagee  in  a  lease  for  a  shorter  term,  in  *which  the  ri^Aoa 
covenants  for  the  rent  and  repairs  are  only  with  the  mortgagor  *- 
and  bis  assigns,  and  the  interests  of  the  mortgagor  and  mortgagee  be- 
come extinguished  during  the  lease  by  the  reversioner  acquiring  their 
estate.),  still  the  mortgagor  may  maintain  an  action  of  covenant  against 
VOL.  xiiL— 40  2  D 
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the  lessee,  the  covenants  being  in  gross.    Lord  Eenjon  there  obserTed, 
that  <<  the  consequence  of  their  opinion  on  the  former  occasion,  where 
they  held  that  these  covenants,  not  being  made  with  the  person  who 
had  the  legal  estate,  did  not  ran  with  the  land,  and  that  the  assigoeo 
of  the  mortgagee  could  not  maintain  an  action  on  the  covenants  (ami 
with  the  legality  of  which  judgment  they  were  perfectly  satisfied),  was, 
that  inese  must  be  considered  as  €ovenan($  in  groMSf  and  that  of  coune 
the  mortgagor  might  maintain  an  action  upon  them."     And  the  judg- 
ment in  that  case  was  affirmed  on  error :  Russell  v.  Stokes,  1  H.  Bite. 
568.     Here,  the  covenants  are  with  the  three  lessors, — two  having  the 
legal  interest,  in  conjunction  with  one  who  has  only  an  equitable  is- 
terest.     That  clearly  is  sufficient  to  entitle  all  to  sue.     In  Wakefield 
V.  Brown,  9  Q.  B.  209  (E.  C.  L.  B.  vol.  58),  B.,  being  owner  of  land 
for  a  term  of  sixty-one  years,  granted  to  S.  an  annuity  for  lives,  asd, 
for  securing  it,  assigned  it,  wanting  one  day,  to  B.    By  indenture^ 
reciting  the  above  facts,  R.,  at  the  request  of  S.  and  B.,  did  demiae 
and  lease,  and  B.  did  grant,  demise,  lease,  ratify,  and  confirm,  to  0^ 
the  land  for  thirty-one  years  (ending  some  years  before  the  term  first 
mentioned),  at  a  rent  payable  to  S.  while  the  land  should  remain 
subject  to  the  annuity,  and  afterwards  to  B. :  and  0.,  for  herself, 
her  heirs,  executors,  and  administrators,  covenanted  to  and  with  S. 
and  R.,  and  their  respective  executors,  administrators,   and  assigm, 
that  she,  0.,  her  etecutors,  administrators,  and  assigns,  would  pay  the 
rent  to  B.  while  the  premises  should  remain  subject  to  the  annuity,  and 
♦4.R71  ^^^^^^^>'<1^  ^0  S-  9  ^^^  ^^^^  ^^^9  ^^^  ^executors,  administrators, 
^  or  assigns,  would  perform  certain  repairs,  and  would  surrender 
at  the  end  of  the  thirty-one  years  to  B.  in  good  repair ;  luid  B.  (alone) 
covenanted  for  quiet  enjoyment.     There  was  also  a  covenant  by  0., 
with  R.  and  B.,  to  repair  after  certain  notice.     It  was  held,  that,  after 
the  death  of  S.,  B.  and  B.  might  join  in  an  action  against  the  assignee  of 
0.  for  breach  of  the  first-mentioned  covenaQt  to  repair,  the  covesaat 
being  with  S.,  B.  and  R.,  jointly,  and  running  with  the  land.    That 
case  is  precisely  in  point.    [Williams,  J. — The  question  was,  whether 
the  covenant  was  one  which  ran  with  the  land.]     Lord  Denman  said: 
<<  The  objection  that  there  is  no  privity  of  estate,  is  certainly  not  tena- 
ble.    A  covenant  to  repair  and  paint  clearly  runs  with  the  land ;  and 
there  is  privity  of  estate  beta'een  the  defendant  and  one  of  the  plain- 
ti&,  Robert  Wakefield,  at  all  events."    [Williams,  J. — Where  the 
^expression  <<  privity  of  estate"  is  used,  is  it  used  as  between  the  heir 
and  the  original  tenant,  or  as  between  him  and  the  lessor?]    It  is  used 
.  in  the  books  in  both  senses.    In  Thursby  v.  Plant,  1  Saund.  SS7, 
where  an  action  of  covenant  by  the  assignee  of  the  reversion  against 
.the  lessee,  was  held  not  to  be  local,  the  court,  <<  after  deliberation, 
jresolved  that  the  action  was  well  brought  in  London,  because  they  held 
;th^t  the  istatutjo  transferred  the  friarity  rf  eoinXTiust ;  for,  an  action  of 
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covenant  is  not  like  an  action  of  debt  for  rent  reserved ;  for,  if  the 
lessee  assign  over  his  term,  and  the  lessor  accept  of  the  aeeignee  as  hii 
tenant,  now  the  lessor  cannot  have  an  action  of  debt  for  the  rent  against 
the  first  lessee,  by  reason  of  his  own  acceptance,  which  hath  extin- 
guished the  privity  of  contract."     Upon  this  the  learned  editors  ob- 
BerTe,-~Walker's  Case,  3  Co.  Rep.  24,  supports  this  reason  given  Ivy 
the  court ;  hot,  although  the  privity  of  contract  be  extinguished  quoad 
the  action  of  debt,  it  seems  not  to  be  wholly  and  for  all  purposes  r^no 
^eztingaished ;  for,  it  is  immediately  add^d,  that  the  lessor  may  ^ 
still  have  covenant ;  and  it  seems  a  contradiction  in  terms  to  say  that 
BO  action  of  covenant  will  lie  after  the  extinction  of  the  privity  of  cdii- 
traet.    The  word  « contract'  cannot  be  put  here  by  mistake  for  « estate :' 
for,  although  by  acceptance  of  the  assignee  of  the  lessee,  the  privity 
of  eetate  between  the  lessor  and  lessee  is  no  doubt  destroyed,  yet  it  is 
clear  that  the  action  of  debt  by  the  lessor  against  the  lessee  is  grounded 
on  the  privity  of  contract^  otherwise  the  venue  would  be  local.     There 
is  much  confusion  in  the  books  respecting  privity  of  estate  and  privity 
of  contract.     Perhaps  the  best  way  of  reconciling  the  cases,  is,  by  con- 
sidering that  at  common  law  covenants  ran  with  the  land^  but  not  with 
the  reverti&n;  [but  see  1  B.  &  G.  414,  415  (E.  C.  L.  R.  vol.  8)]  ;  there- 
fore, the  assignee  of  the  lessee  was  held  to  be  liable  in  covenant,  and 
to  be  entitled  to  bring  covenant,  but  the  assignee  of  the  lessor  was  not. 
Tet,  as  this  liability  and  right  in  the  assignee  of  the  lessee  arises  out 
of  his  privity  of  estate,  and  of  the  annexation  of  the  covenants  to  the 
land,  all  the  actions  by  and  against  him  are  local;  whereas,  the  assignee 
of  the  lessor  having  no  liability  or  right,  except  what  is  given  him 
by  82  H.  8,  his  action  is  transitory  by  the  operation  of  the  statute, 
except  indeed  in  debt  for  rent,  which  he  is  entitled  to,  independent  of 
all  contract,  by  the  mere  relation  in  which  he  stands  to  the  land."    In 
the  notes  to  Spencer's  Case,  5  Co.  Rep.  15,  in  1  Smith's  Leading  Cases, 
27,  it  is  said :  <<  A  covenant  is  said  to  run  with  land^  when  either  the 
liability  to  perform  it,  or  the  right  to  take  advantage  of  it,  passes 
to  the  assignee  of  that  land,     A  covenant  is  said  to   run  with  the 
retfeniouy    when  either    the    liability  to   perform    it,    or    the    right 
to  take  advantage  of  it,   passes   to   the    assignee  of  that  revereion. 
Questions  upon  this  branch  of  the  law   generally  arise  between  the 
lessor  of  lands   or   his   assignee,   and   the   lessee  thereof  or  r^ ^oq 
*his  assignee.     An  opinion  has  sometimes  been  intimated  that  ^ 
there  were,  even  at   common  law,  some   covenants  which   ran   with 
the  reversion.     The   authorities,  however,  seem   to  preponderate  in 
favour  of  the  doctrine  of  Serjt.  Williams,  who,  in  Thursby  v.  Plant,  1 
Wms.  Saund.  240,  n.  (8),  says  that  « the  better  opinion  seems  to  be, 
that  the  assignee  of  the  reversion  could  not  bring  an  action  of  covenant 
at  common  law.'    And  the  cases  will  be  best  reconciled,  and  the  whole 
Bubject  rendered  far  more  intelligible,  if  we  adopt  the  view  taken  b^ 
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the  learned  and  eminent  personage  who  has  since  edited  that  work, 
Vol.  L,  240  a,  n.  (a),  viz.  «thaty  at  common  law^  covenant$  ran  ttithtke 
landj  btU  not  with  the  reversion.  Therefore,  the  assignee  of  the  lessee 
was  held  to  be  liable  in  covenant,  and  to  be  entitled  to  bring  covenant, 
bat  the  assignee  of  the  lessor  was  not.'  Such  being  the  state  of  the 
common  law,  the  32  H.  8,  o.  34,  after  reciting,  among  other  thinga, 
<  that,  by  the  common  law,  no  stranger  to  any  covenant  could  take 
advantage  thereof,  but  only  such  as  were  parties  or  privies  thereto,' 
proceeded  to  enact,  <  that,  all  persons  and  bodies  politic,  their  hein, 
successors,  and  assigns,  having  any  gift  or  grant  of  the  King  of  any  lands 
or  other  hereditaments,  or  of  any  reversion  in  the  same,  which  belonged 
to  any  of  the  monasteries,  &c.,  dissolved,  or  by  any  other  means  come 
to  the  King's  hands,  since  the  4th  of  February,  1535,  or  which  at  anj 
time  before  the  passing  of  this  act  belonged  to  any  other  person,  and 
after  came  to  the  hands  of  the  King,  and  all  other  persons  being 
grantees  or  assignees  to  or  by  the  King,  or  to  or  by  any  other  persons 
than  the  King,  and  their  heirs,  executors,  successors,  and  assigns,  shall 
have  like  advantages  against  the  lessees,  their  executors,  adminis- 
trators, and  assigns,  by  entry  for  non-payment  of  the  rent,  or  for 
doing  waste,  or  other  forfeiture,  and,  by  action  only,  for  not  perform- 
♦dQOl  ^°S  other  conditions,  ^covenants,  or  agreements  expressed  in  the 
-*  indentures  of  leases  and  grants  against  the  said  lessees  and 
grantees,  their  executors,  administrators,  and  assignees,  as  the  said 
lessors  and  grantors,  their  heirs  or  successors,  might  have  had.'  And 
s.  2  enacted  « that  all  lessees  and  grantees  of  lands  or  other  heredita- 
ments, for  terms  of  years,  life,  or  lives,  their  executors,  administrators, 
9r  assigns,  shall  have  like  action  and  remedy  against  all  persons  and 
bodies  politic,  their  heirs,  successors,  and  assigns,  having  any  gift  or 
grant  of  the  King,  or  of  any  other  persons,  of  the  reversion  of  the  said 
lands  and  hereditaments  so  letten,  or  any  parcel  thereof,  for  any  con- 
dition or  covenant  expressed  in  the  indentures  of  their  leases,  as  the 
aame  lessees  might  have  had  against  the  said  lessors  and  grantors,  their 
heirs  and  successors.'"  If  the  action  had  been  against  the  original 
lessee  in  this  case,  it  would  be  impossible  to  contend  that  all  the  lessors 
must  not  have  joined,  by  virtue  of  the  express  covenant. 

It  was  further  contended  that  the  defendants,  as  assignees  of  the 
bankrupt  lessee,  more  effectually  represented  the  lessee  than  an  ordinaT^ 
assignee  would,  assuming  all  his  liabilities  as  well  as  acquiring  all  his 
rights,  at  least  so  long  as  they  held ;  and  that  their  liability  rather 
resembled  that  of  an  executor, — only  out  of  their  own  moneys.  The 
following  authorities  were  referred  to, — Doe  d.  Cheere  v.  Smith,  5 
Taunt.  795  (E.  C.  L.  B.  vol.  1),  Burnett  v.  Lynch,  5  B.kC.  589  (S. 
C.  L.  B.  vol.  11),  8  D.  &  B.  368  (E.  C.  L.  R.  vol.  16),  Wolveridgc  e. 
Steward,  8  M.  &  Scott,  561  (E.  G.  L.  B.  vol.  SO),  I  C.  k  M.  64it 
Qibson  v.  Carruthers,  8  M.  &  W.  S21,t  Beckham  v.  Drake,  8  M.  &  W. 
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846,t  Becknam  v.  Drake,  2  Hoase  of  Lords  Cases,  579,  and  the  12  k 
13  Vict.  c.  106,  S8.  141,  145. 

WiUeSy  for  the  defendant  Edwards. — The  latter  branch  of  the  arga- 
ment  on  the  other  side  assumes  that  there  is  a  different  degree  of 
liabilitj  imposed  upon  the  assignees  of  a  bankrupt  who  elect  to  take  a 
term  which  was  *vested  in  him,  from  that  which  the  law  casts  r^^q^ 
upon  any  other  sort  of  assignee.  There  is  no  authority  for  any  ^ 
such  position,  and  the  whole  scope  and  policy  of  the  bankrupt  laws  are 
oppoded  to  it. 

The  real  question  is,  whether  the  assignee  of  the  lessee  in  this  case 
is  liable  upon  the  covenant  for  the  payment  of  rent, — whether  it  is  a 
covenant  which  runs  with  the  land.  The  distinction  laid  down  in  the 
notes  to  Tharsby  v.  Plant,  1  Wms.  Saund.  240  a, — « that,  at  common 
law,  covenants  ran  with  the  land^  but  not  with  the  reversion."  But  for 
the  case  of  Wakefield  v.  Brown,  9  Q.  B.  209  (E.  C.  L.  R.  vol.  58),  this 
question  would  present  but  little  diflSculty.  If  it  be  necessary  to  dis- 
cuss the  principle  of  that  decision,  it  will  be  submitted  that  the  court 
there  came  to  an  erroneous  conclusion.  A  covenant  will  not  run  with 
an  estate  by  estoppel:  Noke  v.  Awder,  Cro.  Eliz.  436 ;  Whitton  v.  Pea- 
cock, 2  Scott,  630,  2  N.  C.  411.  In  Jarman  on  Conveyancing  (Bythe- 
wood),  Vol.  4,  p.  885  (2d  edit.),  it  is  said :  «  The  statute  (32  H.  8,  c. 
34)  extends  to  covenants  only  which  immediately  affect  the  nature, 
Take,  or  mode  of  occupation  of  the  subject  of  the  demise,  or,  in  other 
words,  which  run  with  thB  land,  and  not  to  personal  and  collateral  cove- 
nants. This  brings  us  to  the  consideration  of  what  are  covenants  that 
ran  with  the  land, — a  point  of  no  less  importance  than  difficulty.  It 
shoald  be  premised,  however,  that  in  order  to  fall  within  the  operation 
of  the  statute,  the  covenant  must  be  made  with  the  person  having  the 
Ugal  estate.'*  The  statute  only  gives  the  assignees  of  the  lessor  the 
same  remedy  upon  the  covenants  which  the  lessor  himself  had.  In 
Selwyn*s  Nisi  Prius,  10th  edit.  484,  11th  edit.  508,  it  is  said :  «<  If  the 
covenant  extends  to  a  thing  in  esse,  parcel  of  the  demise,  as,  a  covenant 
to  repair, — Dean  and  Chapter  of  Windsor's  Case,  5  Co.  Rep.  24  a, — 
to  reside  constantly  on  the  demised  premises, — Tatem  v.  Chaplin,  2  H. 
Blac.  183, — to  leave  part  of  the  land  ^demised  every  year  for  r^tAqQ 
pasture, — Cockson  r.  Cock,  Cro.  Jac.  125, — to  insure  against  fire  *- 
premises  situated  within  the  limits  mentioned  in  the  party-wall  act,  14 
G.  3,  c.  78,— Vernon  v.  Smith,  6  B.  &  Aid.  1  (E.  C.  L.  R.  vol.  7),— 
or  the  like,  the  thing  to  be  done  by  force  of  the  covenant  is  in  a  man- 
ner annexed  and  appurtenant  to  the  thing  demised :  it  is  a  parcel  of 
the  contract,  and  tends  to  the  support  of  the  thing  demised ;  hence,  it 
shall  bind  the  assignee,  although  he  be  not  named;  and  the  assignee  by 
tct  in  law,  as,  tenant  by  elegit  of  a  term,  or  he  to  whom  a  lease  for 
Tears  is  sold  by  force  of  any  execution,  is  equally  bound  with  the  as- 
signee by  act  of  the  party :  6th  resolution,  Spencer's  Case,  5  Co.  Rep* 

2d2 
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17  b."  In  The  Earl  of  Porlmore  v.  Bunn,  1  B.  &;  G.  694  (E.  C.  L.  R. 
Tol.  8),  8  D.  &;  R.  145  (E.  C.  L.  R.  vol.  16),  in  covenant  by  the  rever- 
sioner  against  the  assignee  of  the  grantee,  the  declaration  stated  tiiat 
A.  and  B.  did  grant  license  for  a  term  of  years  to  C.  to  continue  a 
chamel  open  through  the  bank  of  a  navigation,  in  order  that  the  waste 
water  might  pass  through  the  channel  to  the  mills  of  C,  the  latter  pay- 
ing a  certain  annual  sum  therein  mentioned :  breach,  non-payment  of 
that  annual  sum.  By  the  deed  produced  in  evidence,  A.  and  B.  wfre 
described  as  persons  having  the  greatest  proportion  or  share  in  the 
profits  of  the  navigation :  and  it  was  held,  that  the  deed  showed  that 
the  assignee  of  the  grantee  was  not  bound  by  the  covenants,  inasmudi 
as  it  appeared  that  the  grantors  had  not  any  legal  or  equitable  estate 
in  the  real  hereditaments  which  the  deed  set  out  in  the  declaration  par- 
ported  to  grant.  In  Taylor  v.  Needham,  2  Taunt.  278,  pleas  by  the 
assignee  of  a  lessee,  that  the  lessor  did  not  demise,  and  that  he  the 
assignee  did  not  break  or  neglect  to  keep  the  covenant  made  by  his 
lessee,  were  held  bad  on  demurrer.  There  is  no  real  difference  between 
this  case  and  the  grant  of  a  rent-charge.  It  has  never  been  held  that 
covenants  run  with  a  rent-charge :  on  the  contrary,  the  cases  seem  to 

*4Q^1  *^^^^  ^^^^  ^^^7  ^^  °^^*  ^^  Milnes  v.  Branch,  5  M.  &  Selw.  411, 
-*  where  J.  B.,  being  seised  in  fee,  conveyed  to  the  defendant  and 
T.  J.,  their  heirs  and  assigns,  to  the  use  that  J.  B.,  his  heirs  and  as- 
signs, might  have  and  take  to  his  use  a  rent  certain  to  be  issuing  oat 
of  the  premises,  and,  subject  to  the  said  rent,  to  the  use  of  the  defend- 
ant, his  heirs  and  assigns,  and  the  defendant  covenanted  with  J.  B., 
his  heirs  and  assigns,  to  pay  to  him,  his  heirs  and  assigns,  the  said  rent, 
and  to  build,  within  one  year,  one  or  more  messuages  on  the  premises, 
for  better  securing  the  said  rent,  and  J.  B.  within  one  year  demised  the 
said  rent  to  the  plaintiffs  for  one  thousand  years, — it  was  held,  that 
covenant  would  not  lie  for  the  plaintifis,  for  non-payment  of  the  rent, 
or  for  not  building  the  messuages,  for  the  covenant  was  personal  to 
J.  B.  The  like  law  was  laid  down  in  Webb  v.  Russell,  3  T.  R.  393. 
Here,  three  persons  join  in  a  lease, — the  mortgagee  and  the  mortgagor 
of  one  moiety  of  the  premises,  and  the  owner  of  the  other  moiety. 
The  only  demising  parties  are  the  two  former,  the  latter  merely  a9$enti. 
And  the  rent  is  reserved,  not  to  any  particular  person,  but  generallj. 
The  rent  would  follow  the  reversion :  but  the  covenant  introduces  a 
fresh  diflSculty ;  it  is  with  the  three.  The  intention  probably  was,  that 
the  rent  should  be  paid  to  the  three:  if  so,  it  is  a  sum  in  gross,  and 
not  rent.  See  Ackroyd  v.  Smith,  10  C.  B.  164  (E.  C.  L.  R.  vol.  70), 
and  Wootten  v.  Steffenoni,  12  M.  &  W.  129.t  Prim&  facie,  the  on\j 
person  liable  upon  a  covenant,  is  he  who  executes  the  deed.  His  execu- 
tor is  liable,  and  so  also  is  his  heir,  if  named  in  the  coveni^nt.  So,  the 
assign,  the  privy  in  estate,  of  the  person  entering  into  the  covenant,  is 
liable  in  certain  cases.    Two  questions  are  to  be  looked  at, — ^first,  whe- 
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ther  the  covenant  is  one  which  runs  with  the  land, — secondly,  whether 
the  party  sought  to  be  charged  is  privy  in  estate  with  the  party  who 
enters  into  the  covenant.  In  *Wakefield  v.  Brown,  9  Q.  B.  i09  r> ^qj^ 
(E.  C.  L.  R.  vol.  58),  the  covenant  related  to  the  land,  it  was  not  ^ 
a  mere  covenant  to  pay  a  sum  in  gross.  The  reason  assigned  for  the 
decision  there, — <<  that  there  is  privity  of  estate  between  the  defendant 
and  Goe  of  the  plaintiffs,"  is  entirely  unsatisfactory,  and  is  founded 
upon  no  rule  of  law. 

Kemplay^  for  the  defendants  Spicer  and  Cohen,  referred  to  Parmen- 
ter  r.  Webber,  2  J.  B.  Moore,  656  (E.  G.  L.  R.  vol.  4),  Smith  t;.  Maple- 
Uck,  1  T.  R.  441,  WoUaston  v.  Hakewill,  3  M.  &  G.  297  (E.  C.  L.  R. 
vol.  42),  3  Scott,  N.  R.  593,  Preece  v.  Corrie,  5  Bingh.  24  (E,  C.  L.  R. 
vol.  15),  2  M.  &  P.  57  (E.  C.  L.  R.  vol.  17),  Pollock  v.  Stacey,  16  Law 
Journ.  N.  S.,  Q.  B.  132,  Vernon  r.  Smith,  5  B.  &  Aid.  1  (E.  C.  L.  R. 
vol.  7),  and  Harrold  v.  Whitaker,  11  Q.  B.  147  (E.  C.  L.  R.  vol.  63). 

Brown^  in  reply,  cited  Smith  v.  Mapleback,  1  T.  R.  441,  and  Thomas 
V.  Pemberton,  7  Taunt.  206  (E.  C.  L.  R.  vol.  2.)  [  Willes  referred  to 
Majho  V,  Buckhurst,  Cro.  Jac.  438.]  Cur.  adv.  vulL 

Jbrvis,  C«  J.,  now  delivered  the  judgment  of  the  court  :^ 

We  have  considered  this  case,  but  do  not  purpose  to  enter  into  an 
examination  of  the  authorities  and  the  principles  by  which  it  should  be 
governed. 

The  question  is  upon  the  record,  and  we  therefore  think  that  we  are 
bound  by  the  decision  of  Wakefield  v.  Brown,  which  is  expressly  in 
point.  If  we  were  to  decide  for  the  defendants,  fortified  by  that  autho* 
ritj,  the  plaintiffs  would  bring  a  writ  of  error ;  and  if,  on  the  other 
hand,  that  case  cannot  be  supported,  the  defendants  may  review  it  in 
&  court  of  appeal. 

Under  these  circumstances,  we  think  it  respectful  to  defer  to  the 
considered  judgment  of  a  court  of  co-ordinate  jurisdiction,  and  there- 
fore, upon  the  authority  of  that  case,  give  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

A  eootrmet  mnning  with  the  land  cannot  be  the  land,  that  oovenanti  real  wiU  attach  and 

fti&sferred  to  the  SBaignee  of  the  land,  nnless  pass  to  a  grantee :  White  v.  Whitney,  3  Met- 

the  uiignor  has  a  caiwcitj  to  convey  the  land  calf,  81.    When  the  grantor  of  land  has  ezclu- 

Uielf  to  which  the  eorenant  is  incident:  Ran-  8i%'e  possession  of  the  premises  conveyed,  at  the 

dolph  r.  Kinney,  3  Randolph,  394 ;  Xesbit  v.  time  he  executes  the  deed,  claiming  the  same 

BrevD,  1  Der.  Eq.  Rep.  80 { Beardsley  v.  Knight,  in  fee  simple  adverse  to  the  owner,  he  has  an 

4. Vermont,  471.    When  the  grantor  is  not  estate  sufficient  to  pass  those  covenants  which 

Beu«d  of  the  land  at  the  time  of  conveying,  his  run  with  the  land,  as  he  has  seisin  in  fact     But 

e^enaotsof  warrsntydo  not  attach  to  the  land  if  he  has  neither  seisin  in  fact  nor  in  law,  no 

sod  ran  with  it»  and'therefore  he  is  not  liable  on  covenants  pass  to  the  assignee  of  his  grantee : 

hii  eotreoants  to  the  assignee  of  the  grantee  of  Fowler  v.  Polling,  2  Barbour  Sup.  Ct.  Rep.  300 ; 

the  Und :  Slater  v.  Rawsoo,  1  Metealf,  450.    A  S  Ibid.  185 ;  Devore  «.  Sunderland,  17  OhiO|  52. 
gnwt  by  a  mortgagor  is  so  far  a  eoiiTeiyaiM«  of 
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WILLIAM  EMMENS,  the  Secretary  for  the  time  being  of  The  Chnreh 
of  England  Life  and  Fire  Assurance^  Trusti  and  Annuity  Compaoj, 
V.  ELDERTON.    ^prt7  28. 

[In  error.] 

A  eoant  in  ftitampsit  agBinst  the  secretary  of  a  joinfe-stoek  eompAnj,  iteted,  tbal,  on  tbo  SOth 
of  Nprember,  1844,  it  wat  agreed,  by  and  between  tbe  plaintiff  and  the  eompany,  thai,  fnn 
the  let  of  January  then  next,  tbe  plaintiff,  as  the  attorney  and  solieitor  of  the  company,  JioBld 
receive  and  accept  a  salary  of  lUOf.  per  annnm,  in  lieu  of  rendering  an  annual  bill  of  eucts  f«r 
general  business  transacted  by  him  for  tbe  company,  and  shonld  and  wovld  for  sa^  salsrj 
adTise  and  act  for  the  company  on  all  occasions  in  all  mattera  connected  with  the  eompesy, 
with  certain  exceptions.  Tbe  count  then  stated  that,  the  said  agreement  being  aa  made,  is 
consideration  that  the  plaintiff  had,  at  tbe  request  of  the  company,  promised  the  eompaBj  to 
perform  tbe  same  in  all  things  on  his  part,  the  company  promised  to  perform  tho  tame  is  all 
things  on  their  part,  and  to  retain  and  employ  kim  a»  euek  attorney  and  eoltcitor  e/  tie  con- 
jKiny,  on  the  terme  a/oreeaid;  and  alleged  for  breach,  that  tbe  company,  disrefarding  tbeir 
promise  and  agreement,  did  not  nor  would  continue  to  retain  or  employ  the  p1ai»dff  as  sack 
attorney  or  solicitor,  on  tbe  terms  aforesaid,  but  wrongfully  and  without  any  reasortable  eaaie 
dismissed  and  discharged  him  from  such  employment  and  retainer,  and  thence  hitherto  refosed 
to  retain  or  employ  him  as  such  attorney  or  solicitor : — 

Held, — in  accordance  with  the  opinions  of  eight  judges  against  onCi  and  in  aAmaBce  of  the 
judgment  of  tbe  Exchequer  Chamber,  whereby  that  of  the  Court  of  ComuMwi  Pleas  wss  re- 
yersed, — that  tbe  count  was  good  after  rerdict;  for,  that  it  sufficiently  alle^^  an  agreencat 
by  tbe  company  creating  the  relation  of  attorney  and  olienty  and  a  promisa  W  continue  tbat 
relation  for  at  least  a  year. 

Assumpsit.  The  first  count  of  the  declaration  stated^  that,  there- 
tofore, to  wit,  oh  the  2d  of  Febraary,  1841,  in  consideratJion  that  tbe 
plaintiff,  at  the  request  of  the  said  company,  had  agreed  tj  become  the 
permanent  attorney  and  solicitor  of  the  said  company,  ipad  to  act  as 
such,  for  reasonable  reward  to  be  therefore  paid  by  the  a^id  company 
to  the  said  plaintiff  for  his  services  in  that  behalf,  they  ^he  said  com- 
pany promised  the  plaintiff  to  retain  and  employ  him  as  such  permanent 
attorney  and  solicitor ;  that,  after  the  making  of  the  said  agreement, 
and  in  pursuance  thereof,  to  wit,  on  the  day  and  year  aforesaid,  the 
said  company  did  in  fact  retain  and  employ  him  the  plaintiff  as  such 
permanent  attorney  and  solicitor  as  aforesaid,  and  he  the  plaintiff  thf't 
became  and  was  and  acted  as  the  permanent  attorney  and  solicitor  of 
*^Qf>1  ^^^  ^^'^  "^company,  and  had  always  from  thence  been  ready  and 
-*  willing  to  continue  to  act  as  the  permanent  attorney  and  solicitor 
of  the  said  company,— of  which  the  said  company  had  at  all  times 
notice  ;  yet  that  the  said  company,  disregarding  their  said  promise,  did 
not  nor  would  permit  or  suffer  the  plaintiff  to  continue  to  be  the  attor- 
ney and  solicitor  of  the  said  company,  or  to  act  as  such,  but  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  25th  of  May, 
1845,  without  the  consent  of  the  plaintiff,  and  against  his  will,  appointed 
certain  other  persons^  to  wit,  J.  C.  and  D.  J.  L.|  to  be  the  attorneys 
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ftDd  solicitors  of  the  said  company,  and  wrongfully,  and  without  anj 
JQSt  or  reasonable  cause  for  so  doing,  discharged  the  plaintiff  from 
being  or  acting  as  attorney  and  solicitor  for  the  said  company,  and 
deprived  him  of  all  gains  and  profits  which  could  have  arisen  or 
accrued  to  him  in  that  behalf,  to  wit,  gains  and  profits  to  the  amount 
of  5000L 

The  second  count  stated,  that,  afterwards,  to  wit,  on  the  88th  of 
November,  1844,  it  was  agreed  by  and  between  the  plaintiff  and  the 
said  company,  that,  from  the  first  of  January  then  next,  the  plaintiff, 
M  the  attorney  and  solicitor  of  the  said  company,  should  receive  and 
accept  a  salary  of  1002.  per  annum  in  lieu  of  rendering  an  annual  bill 
of  costs  for  general  business  transacted  by  the  plaintiff  for  the  said 
company  as  such  attorney  and  solicitor,  and  should  and  would,  for  such 
salary  of  1002.  per  annum,  advise  and  act  for  the  said  company  on  all 
occasions,  in  all  matters  connected  with  the  said  company  (the  prose- 
cuting or  defending  of  suits,  the  preparation  of  bonds  or  other  securi^ 
ties  for  advances  by  the  said  company,  and  moneys  disbursed  by  the 
plaintiff,  being  excepted,  and  the  plaintiff  being  allowed  in  respect  of 
fioch  matters  to  make  the  usual  and  regular  charges  of  an  attorney  or 
solicitor),  and  that  the  plaintiff  should  attend  the  secretary  of  thA 
said  company,  as  well  as  *the  board  of  directors  thereof,  and  the  r^jqJf 
meetings  of  the  proprietors  thereof,  when  required :  That,  the  ^ 
said  agreement  being  so  made,  afterwards,  to  wit,  on  the  said  80th  of 
November,  in  the  year  aforesaid,  in  consideration  that  the  plaintiff  had^ 
at  the  request  of  the  said  company,  promised  the  said  company  to  per- 
form and  fulfil  the  same  in  all  things  on  his  part,  the  said  company 
promised  the  plaintiff  to  perform  and  fulfil  the  same  in  all  things  on 
their  part,  and  to  retain  and  employ  him  as  such  attorney  and  solicitor 
of  the  said  company  on  the  terms  aforesaid :  That,  although  the  said 
company  did,  for  a  certain  small  space  of  time  thereafter,  to  wit,  for 
the  space  of  four  months,  in  pursuance  and  fulfilment  of  the  said  agree- 
ment, and  of  their  promise  in  that  behalf,  retain  and  employ  the  plain- 
tiff as  such  attorney  and  solicitor,  on  the  terms  aforesaid,  and  did  pay 
him  a  small  part  of  the  said  salary,  to  wit,  502. ;  and  although  the 
plaintiff  was  at  all  times  from  the  making  of  the  said  agreement  hitherto 
ready  and  willing  to  advise  and  act  for  the  said  c6tnpany,  and  accept 
the  said  salary,  on  the  terms  aforesaid,  and  in  ail  other  rcfspects  t6 
falsi  the  said  agreement  on  his  part, — of  which  the  said  company 
always  bad  notice :  Yet  the  said  company  disregarding  the  said  agrees 
ment,  and  their  promise,  did  not  nor  would  continue  to  retain  or  emplojr 
the  plaintiff  as  such  attorney  or  solicitor  of  the  said  company,  on  the 
terms  aforesaid ;  but,  on  the  contrary  thereof,  afterwards,  and  beforb 
the  commencement  of  this  suit,  to  wit,  on  the  25th  of  May,  184S, 
wrongfully,  and  without  any  reasonable  cause,  dismissed  and  discharged 
ike  plaintiff' from  such  employment  .and  retainer,  and  then  and  from 
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thence  hitherto  had  wholly  refused  to  retain  or  employ  him  as  suck 
attorney  and  solicitor  of  the  said  company,  or  to  pay  him  the  sslary 
aforesaid ;  by  reason  of  which  last-mentioned  premises,  the  plaintiff  had 
wholly  lost  and  been  deprived  entirely  of  the  said  salary  of  lOOL,  and 
also  of  divers  great  gains  and  profits  which  he  might  *and  other- 
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wise  would  have  derived  from  such  employment,  in  and  ahoat 


the  prosecuting  and  defending  of  divers  suits  respectively  brought  by 
and  against  the  said  company,  and  in  and  about  the  preparing  of  divers 
bonds,  contracts,  and  securities  for  the  said  company,  and  otherwbe,  to 
wit,  to  the  amount  of  5000Z.,  and  had  been  and  was  in  other  respects 
greatly  injured  and  damnified. 

There  was  also  a  count  for  work  and  labour,  and  a  count  for  money 
found  due  upon  an  account  stated. 

The  defendant  pleaded  <<  that  the  said  company  did  not  promise  in 
manner  and  form  as  the  plaintiff  had  above  complained,"  and  several 
special  pleas,  which,  in  the  result,  became  unimportant. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  West* 
minster  after  Trinity  Term,  1846,  when  a  verdict  was  found  for  the 
plaintiff, — the  damages  on  the  second  count  being  separately  assessed 
at  200Z.,  and  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him  on  the  first  count.     A  rule  nisi  was  afterwards  obtained 
to  enter  the  verdict  for  the  defendant  on  the  first  count,  and  to  arrest 
the  judgment  on  the  second  count.     Upon  the  argument  of  that  rule, 
the  Court  of  Common  Pleas  held  that  the  first  count  was  not  supported 
by  proof  of  a  resolution  of  the  directors  of  the  company,  that  the  plain* 
tiff  *<  be  appointed  permanent  $olicitar  to  the  institution," — the  word 
permanent  denoting  in  such  resolution,  no  more  than  a  general  employ* 
ment,  as  contradistinguished  from  an  oeeaMtanat or  special  employment: 
and,  as  to  the  second  count,  they  held,  that  the  agreement  therein  set 
forth  did  not  necessarily  imply  a  promise  by  the  company  to  employ 
the  plaintiff;  and  that,  the  consideration  being  exhausted  by  the  motuil 
promises,  there  was  nothing  to  sustain  the  latter  branch  of  the  com* 
pany's  promise,  and  consequently  that  the  count  was  bad  in  arrest  of 
judgment:  see  Elderton  v.  Emmens,  4  C.  B.  479  (E.  C.  L.  R.  vol.  56). 
•^iQQl       *'^^^  propriety  of  this  latter  decision  was  discussed  upon 
^  error  in  the  Exchequer  Chamber,  when  that  court, — consLstiog 
of  Parke,  B.,  Alderson,  B.,  Bolfe,  B.,  Wightman,  J.,  Erie,  J.,  and 
Flatt,  B., — reversed  the  decision  of  the  court  below ;  holding  that  the 
second  count  was  good  after  verdict,  for,  that  it  sufiiciently  alleged  an 
agreement  by  the  company  creating  the  relation  of  attorney  and  client, 
and  a  promise  to  continue  that  relation  at  least  for  a  year ;  and  that 
the  subsequent  allegation  of  a  promise  to  «<  retain  and  employ"  the 
plaintiff  as  such  attorney  and  solicitor,  was  mere  redundancy  of  ezpres- 
•ion :  see  Elderton  v.  Emmens,  6  C.  B.  160  (E.  C.  L.  R.  vol.  60). 

The  defendant  thereupon  brought  a  writ  of  error  returnable  in  pax^ 
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liament,  .^aWitting  that  the  judgment  of  the  Exchequer  Chamber  ought 
to  be  reverseJ,  for,  amongst  others,  the  following  reasons,— first,  that 
the  second  connt  of  the  declaration  was  not  sufficient  in  law, — secondly, 
that  the  agreement  set  out  in  the  second  count,  and  which  was  pleaded, 
not  in  hsec  verba,  but  according  to  its  legal  effect,  did  not  contain, 
either  expressly  or  impliedly,  any  contract  on  the  part  of  the  company 
to  retain  and  employ  the  plaintiff, — thirdly,  that,  if  it  were  sought  to 
sustain  the  second  count,  on  the  ground  that  the  premise  therein  alleged 
to  retain  and  employ  the  plaintiff  might  be  relied  on  as  an  express  pro- 
mise, independent  of  the  agreement,  then  the  count  was  bad,  because 
there  was  no  sufficient  consideration  to  support  such  promise. 

The  case  was  argued  in  the  House  of  Lords,  in  Hilary  Vacation, 
1852,  by  Hugh  Hill  and  W%Ue%^  for  the  plaintiff  in  error  (defendant 
below),  and  Hogging  and  Cowling^  for  the  defendant  in  error  (plaintiff 
below), — the  following  learned  judges  being  present  at  the  hearing, 
Parke,  B.,  Coleridge,  J.,  Talfourd,  J.,  Mauie,  J.,  Wightman,  J.,  Erie, 
J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J. 

*The  following  authorities  were  referred  to : — Viner's  Abridg-  p^cAA 
meat,  Condition;  Sheppard's  Touchstone,  Condition;  2  Chitt.  *- 
PI.  6th  edit.  p.  205 ;  Fawcett  v.  Gash,  5  B.  &  Ad.  904  (E.  C.  L.  R. 
Tol.27);  Beestou  v.  Collier,  4  Bingh.  809  (E.  C.  L.  R.  vols.  18,  15), 
12  J.  B.  Moore,  552  (E.  C.  L.  R.  vol.  22) ;  Gandall  v.  Pontigny,  1 
Stark.  N.  P.  G.  lOS  (£.  C.  L.  R.  vol.  2);  Hartley  v.  Harman,  11  Ad. 
k  £.  798  (E.  G.  L.  R.  vol.  89),  8  P.  &;  D.  567 ;  Hopkins  v.  Logan,  5  M. 
t  W.  241,t  7  Dowl.  P.  G.  860;  Kaye  v.  Dutton,  7  M.  &  G.  807  (K 
C.  L.  R.  vol.  49),  8  Scott  N.  R.  495,  2  D.  &  L.  291 ;  Wilkinson  v. 
Oliveira,  1  N.  G.  490,  1  Scott,  461 ;  Bainbridge  v.  Firmstone,  8  Ad.  b 
E.  748  (E.  C.  L.  R.  vol.  85),  1  P.  &  D.  2 ;  Thornton  v.  Jenyns,  1  M.  & 
6.  166  (E.  G.  L.  R.  vol.  89),  1  Scott  N.  R.  52 ;  Sykes  t;.  Dixon,  9  Ad. 
k  K  693  (E.  G.  L.  R.  vol.  8  >),  1  P.  &  D.  468 ;  Aspdin  v.  Austin,  5 
Q.  B.  671,  1  D.  &  M.  615;  Dunn  v.  Sayles,  5  Q.  B.  685  (E.  G.  L.  R. 
vol.  48) ;  Pilkington  v.  Scott,  15  M.  &  W.  657  ;t  Beckham  v.  Drake, 
2  House  of  Lords  Gases,  579 ;  Fewings  v.  Tisdal,  1  Exch.  295.t 

At  the  close  of  the  argument,  the  following  question  was  submitted 
to  the  judges : — ^^  Would  a  plaintiff  in  the  courts  of  law  be  entitled, 
after  verdict,  to  judgment  upon  a  count  in  the  form  of  the  second  count 
set  out  in  this  record  V* 

The  judges,  having  taken  time  to  consider,  now  delivered  their  opi- 
Dions  seriatim,  as  follows  :— 

Crompton,  J. — The  question  in  this  case  is,  whether  the  second 
oount  of  the  declaration  is  good  after  verdict. 

It  stated  that  it  was  agreed  by  and  between  the  plaintiff  and  the 
company,  that,  from  the  1st  of  January,  1845,  he,  as  the  attorney  and 
solicitor  of  the  company,  should  receive  and  accept  a  salary  of  1001. 
per  annum  in  lieu  of  rendering  an  annual  bill  of  costs  for  general  busi* 
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ti^88  transacted  by  him  for  the  company  as  such  attorney  and  solicitor, 
and  should  and  would  for  sach  salary  of  1002.  per  annum  adviae  and  net 
'*(;nii  ^^^  ^^^  company  on  all  occasions,  in  all  matters  connected  vith 
^  *the  company  (the  prosecution  and  defence  of  suits,  and  prepi* 
ration  of  bonds  and  other  securities,  being  excepted),  and  that  he  shoald 
attend  the  secretary  of  the  company,  as  well  as  the  board  of  directors 
thereof,  and  the  meetings  of  the  proprietors  thereof,  when  required; 
that,  in  consideration  that  he  had  promised  the  company  to  perform 
the  agreement  on  his  part,  the  company  promised  him  to  perform  tli6 
agreement  on  their  part,  and  to  retain  and  employ  him  as  such  attorney 
and  solicitor  of  the  company,  on  the  terms  aforesaid.  That,  althoogk 
the  company  did  for  a  small  space  of  time  thereafter  retain  and  employ 
him  as  such  attorney  and  solicitor,  on  the  terms  aforesaid,  and  pay  him 
a  small  part  of  the  said  salary,  and  although  he  was  at  all  times  ready 
and  willing  to  advise  and  act  for  the  company,  and  accept  the  said 
salary,  on  the  terms  aforesaid,  and  fulfil  the  agreenwnt,  of  which  the 
company  had  notice,  yet  that  the  company  did  not  continue  to  retain 
or  employ  him  on  the  terms  aforesaid,  but  afterwards  wrongfully,  and 
without  any  reasonable  cause,  dismissed  and  discharged  him  from  suck 
employment  and  retainer,  and  from  thence  wholly  refused  to  retain  or 
employ  him,  or  pay  him  the  salary  aforesaid. 

The  Court  of  Common  Pleas  arrested  the  judgment  upon  this  count, 
after  verdict,  on  the  ground  that  the  promise  to  retain  and  employ  was 
not  to  be  implied  from  the  agreement ;  and  that  the  consideration, 
being  an  executed  one,  would  not  support  such  promise. 

It  must,  since  the  decisions  referred  to  in  the  argument  on  this  point, 
be  considered  as  settled  law  that  a  count  of  this  nature  is  bad,  if  the 
promise  is  more  extensive  than  the  promise  which  is  implied  by  law  as 
•arising  from  the  past  consideration.  According  to  this  rule,  the  count 
will  be  bad,  if  the  promise  to  retain  and  employ  the  plaintiff  below,  as 
euch  attorney,  on  the  terms  aforesaid,  at  all  enlarges  the  general  pro- 
mise to  perform  the  agreement. 

^cr^:)-i  *If  the  agreement  itself  contains  this  same  promise  to  retail 
"^  and  employ  as  such  attorney  on  the  terms  aforesaid,  then  these 
irords,  being  surplusage,  will  not  prejudice  the  count,  and  must  be 
^taken  as  merely  pointing  the  promise  to  the  breach  afterwards  assigned 
for  ceasing  to  retain  and  employ. 

-  .If,  on  the  other  band,. the  words  in  question  at  all  enlarge  the  pre- 
vious agreement,  by  binding  the  company  to  retain  the  plaintiff  in  any 
•manner  in  n^hich  the  agreement  did  not  bind  them, — as,  by  binding  the 
company  to  find  him  any  particular  work,  or  to  keep  him  in  work,  or 
■to  employ  him  in  any  of  the  business  which  he  was  not  to  do  for  the 
1002.  per  annum,  or  to  continue  him  in  the  employment  for  any  timd 
for  which  they  Hrere  not  bound  by  the  agreement, — the  count  will  be 
*^Wd)  for  want- of  <k  consideration  to  support  thta  additional  promiee.    « 
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Oa  reading  the  agreement,  I  concur  entirely  with  the  judgment  of 
the  Exchequer  Chamber  as  to  the  company's  being  bound  to  continue 
the  relation  of  employers  and  employed,  at  least  for  a  year. 

The  argument  of  the  counsel  for  the  defendant  in  error  satisfied  m^ 
that  the  engagement  under  the  contract,  in  the  words  of  both  parties, 
for  a  lump  sum,  to  be  paid  at  the  end  of  a  year,  in  lieu  of  an  annual 
bill  of  costs,  cannot  have  been  intended  to  continue  for  less  than  a 
year. 

The  contract  is  for  the  sum  of  1002.  per  annum,  and  not  for  payment 
at  that  rate ;  and  I  cannot  think  that  the  parties  intended  merely  to 
substitute  one  mode  or  rate  of  payment  for  another,  leaving  it  op^ 
tional  to  the  employers  to  put  an  end  to  the  engagement  at  their 
pleasure.  The  plaintiff  may  have  been  induced  to  forego  the  usual 
charges  of  an  attorney,  from  considering  that  he  was  to  be  paid  for  the 
whole  year's  work ;  and  that,  taking  the  rojugh  and  the  smooth  together^ 
the  1002.  *would  satisfy  him ;  and  the  defendants  probably  pre-  r^frr^o 
ferred  paying  the  certain  sum  for  a  certain  time,  to  being  sub-  ^ 
jeet  to  the  uncertainty  of  the  amount  of  the  charges. 

It  would  be  quite  inconsistent  with  these  views  that  there  should  be 
a  power  of  terminating  the  engagement,  and  paying  the  plaintifi*  for  the 
services  either  according  to  the  scale  of  attorney's  charges,  or  pro  ratfi, 
in  proportion  to  the  work  done,  or  the  time  during  which  he  continued 
to  serve. 

Supposing  the  case  one  of  employment  and  service,  the  words  of  the 
contract  appear  to  me  as  strong  in  favour  of  the  engagement  lasting 
during  the  year,  as  the  words  in  Fawcett  v.  Cash,  5  B.  &  Ad.'  904  (£• 
C.  L.  IL  vol*  27),  where  an  engagement  to  pay  at  the  rate  of  12/.  10#. 
per  month  for  the  first  year,  and  to  advance  10/.  per  annum  until  the 
salary  was  180/.,  was  held  to  bind  the  employer  to  employ  the  plaintiff 
for  one  whole  year. 

.  The  agreement  seems  to  me  to  be  clearly  a  contract  of  hiring  and 
service.  It  is  specified  what  the  party  is  to  do,  and  what  he  is  not  to 
do,  for  the  100/.  which  he  is  to  receive  at  the  end  of  the  year.  Surely 
this  is  an  agreement,  on  the  one  hand,  to  hire  for  the  particular  service, 
at  a  given  salary,  for  a  year  at  least,  and,  on  the  other,  to  serve  in  the 
specified  matters  on  those  terms. 

Then,  are  the  words  <«  retain  and  employ"  to  be  construed  as  mean- 
ing anything  more  than  is  to  be  found  in  the  agreement  itself? 

I  am  of  opinion  that  they  must  be  construed  (especially  after  verdict) 
as  correctly  describing  the  effect  of  the  preceding  agreement,  and  as 
flowing  out  of,  and  really  arising  from,  and  implied  by  it.  And  I  think, 
that,  if  the  declaration,  after  stating  the  plaintiff's  part  of  the  agrees 
ment  as  the  consideration,  had,  without  mutual  promises,  merely  stated 
a  promise  by  the  company  to  retain  and  employ  the  plaintiff  as  such 

2E 
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*f\(\Ar\  ^^^^^^^7^  *^^  ^^^  terms  aforesaid,  it  would  have  been  proTedby 
^  production  of  the  agreement.  The  words  <<  on  the  terms  afore- 
said" seem  to  me  to  limit  the  retainer  and  employment  to  what  has 
preceded ;  and  the  effect  of  the  allegation  seems  to  be,  that  the  companj 
engage  to  retain  and  employ  the  plaintiff  according  to  the  agreement, 
and  no  further. 

The  principal  question  has  been  raised  as  to  the  word  «  employ/*  and 
it  has  been  argued  that  this  word  must  be  taken  to  mean  that  actual 
employment  was  to  be  found  from  time  to  time  for  the  plaintiff. 

I  think,  however,  that  the  words  <(  retain  and  employ,"  as  used  i& 
the  present  case,  are  a  mere  amplification  of  the  preceding  contract  of 
hiring  and  service.  These  words  are  used  in  the  precedents  continually 
as  meaning  a  hiring, — engaging,  and  keeping  a  person  in  a  service; 
and  do  not  necessarily  imply  that  the  master  is  bound  to  supply  the 
servant  with  any  particular  work  whilst  the  relation  subsists.  In 
Fawcett  V.  Cash,  5  B.  &  Ad.  908,  when  Taunton,  J.,  said  that  the 
defendant  was  bound  to  retain  and  employ  the  plaintiff  for  the  whole 
year,  he  surely  did  not  mean  more  than  that  the  relation  of  master  and 
servant  was  to  subsist  during  the  year ;  and  he  could  not  be  supposed 
to  mean  that  the  master  was  to  be  bound  to  supply  the  warehouseman 
with  work  during  the  year. 

The  words  ^^  retain  and  employ"  may,  I  think,  be  used  either  popu- 
larly, or  legally,  in  the  sense  in  which  the  Exchequer  Chamber  have 
construed  them ;  and,  if  at  all  capable  of  such  a  construction,  they  are 
to  be  taken,  after  verdict,  in  the  sense  which  will  support  the  declara- 
tion. 

It  has  been  suggested  that  the  words  <<  retain  and  employ,"  as  used 
in  the  second  count,  would  be  merely  inoperative  if  used  in  the  sense  in 
which  they  were  construed  in  the  Exchequer  Chamber ;  and  that  to 
^.^_  give  *them  any  operation,  they  ought  to  be  construed  as  mean* 
^  ing  that  the  party  was  to  be  actually  employed.  Since  the  new 
rules  prevented  the  old  method  of  declaring  in  one  count  on  the  agree* 
ment  as  set  out  with  mutual  promises,  and  in  another  on  the  legal  effect 
of  the  agreement,  it  has  not  been  unusual  for  pleaders  to  add  to  the 
promise  to  perform  the  agreement  a  promise  to  do  some  particular 
matter  which  they  suppose  to  be  the  legal  effect  of,  or  to  be  contained 
in  it,  and  on  which  they  subsequently  assign  a  breach.  This  is  a  very 
dangerous  mode  of  pleading,  and  is  generally  useless ;  as,  if  the  promise 
be  really  contained  in  the  agreement,  it  is  unnecessary,  and,  if  not  so 
contained,  it  may  mak6  the  count  bad.  But  it  has  been  often  used  in 
practice,  probably  for  the  purpose  of  applying  the  breach  more  pointedly 
to  the  promise ;  and  I  do  not  think  that  the  adoption  of  such  a  mode 
of  pleading  can  be  fairly  treated  as  showing  that  the  pleader  used  the 
words  in  question  in  a  sense  which  would  make  the  promise  larger  than 
the  agreement,  and  so  make  the  count  bad.     It  was  said  also  that  the 
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gpecial  damage  laid,  for  the  loss  of  profit  arising  from  the  loss  of  the 
employment,  showed  the  sense  in  which  the  word  «  employment*'  had 
heen  used  in  the  earlier  part  of  the  count.  The  real  breach,  howeverf 
is  well  and  properly  assigned  for  a  dismissal  from  the  situation,  and  is 
more  applicable  to  such  a  dismissal,  or  putting  an  end  to  the  relation 
between  the  parties,  than  to  any  refusal  to  find  employment  for  the 
plaintiff.  And  it  is  to  the  promise  and  the  real  breach  which  we  are  to 
look,  to  see  whether  the  action  is  maintainable,  the  special  damage 
being  no  essential  part  of  the  count,  not  being  traversable,  and,  if  bad, 
•  not  vitiating  the  other  part  of  the  count.  It  is  usual  to  include  in  the 
special  damage  every  possible  claim,  however  unlikely  to  be  supported, 
on  the  ground,  that,  if  bad,  it  can  do  no  harm,  and  that  it  may  possibly 
prevent  the  plaintiff  *from  being  excluded  at  the  trial  from  r^rAi* 
giving  evidence  of  particular  damage,  of  which  the  defendant  ^ 
may  not  have  had  suflScient  notice  from  the  real  breach,  by  reason  of 
its  generality. 

It  does  not  appear  safe  to  refer  to  matter  which  is  no  essential  part 
of  the  count,  and  which  may  be  stated  in  the  loosest  manner  withoiit 
affecting  the  count,  for  the  purpose  of  giving  to  the  promise  and  breach, 
if  otherwise  good,  and  especially  after  verdict,  a  sense  which  would 
make  them  bad. 

It  was  farther  contended  in  the  argument,  that  there  is  a  distinction 
between  the  cases  where  there  is  the  relation  of  attorney  and  client* 
and  that  of  ordinary  master  and  servant.  And  it  was  said,  that,  in  ths 
case  of  domestic  servants,  there  are  collateral  advantages  for  the  loss 
of  which  an  action  for  damages  would  lie ;  and  that,  in  such  case,  there 
is  really  a  contract  to  keep  in  employment,  in  addition  to  what  is  said 
to  be  the  only  contract  in  cases  like  the  present,  to  pay  at  the  end  of 
the  year. 

I  think,  however,  that  this  distinction  is  not  tenable;  and  thati 
wherever  there  is  a  contract  for  hiring  or  employment  on  the  one  par^ 
and  service  for  wages  or  salary  on  the  other,  for  a  specified  time,  there 
is  an  engagement  on  the  part  of  the  employer  to  keep  the  employed  in 
the  relation  in  question  during  that  time,  and  not  merely  to  pay  him 
the  wages  for  the  services  at  the  end ;  and  that,  in  none  of  these  casea, 
does  the  obligation  to  keep  retained  and  employed  necessarily  import 
an  obligation  on  the  part  of  the  master  to  supply  work. 

The  warehouseman  in  Fawcett  v.  Cash,  and  the  clerks  and  servants 
in  the  ordinary  cases,  could  make  no  complaint  if  the  master  employed 
other  persons,  and  there  was  no  work  for  them,  any  more  than  the 
plaintiff  in  the  present  case  could  have  complained  if  the  defendants  hi^l 
given  work  to  other  attorneys,  or  had  none  to  give  *to  the  plain-  r^enir 
tiff.  It  is  said)  however,  that  the  only  remedy  in  such  cases,  is,  ^ 
to  wait  till  the  end  of  the  year,  and  sue  for  the  wages  or  salary  as  .a 
sum  certain,  averring  that  the  plaintiff  was  ready  all  the  time  to  per- 
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form,  but  that  the  defendant  dispensed  therewith.  Fewings  v,  Tisdal, 
1  Exch.  295,t  which  was  cited  as  showing  the  contrary,  is  distingaiah- 
able,  as,  in  that  case,  the  declaration  was  in  indebitatas  assampsit  ia 
the  common  form,  for  work  actually  performed ;  and  that  decision  is 
not  necessarily  inconsistent  with  a  right  to  bring  an  action  of  debt  for 
the  sum  certain,  averring  a  continual  readiness  to  the  end,  and  a  dis- 
pensation. 

Such  a  doctrine,  however,  would  be  liable  to  many  of  the  incon- 
veniences pointed  out  by  the  judgment  in  the  Exchequer  Chamber; 
and  it  would  be  much  to  be  lamented,  if  a  servant,  or  agent,  or  clerk, 

•  who  was  dismissed,  should  be  able  to  say,  ««I  could  easily  get  another 
situation  as  good,  or  better,  but  I  will  not  do  so;  and,  instead  of 
claiming  the  real  damage  I  have  sustained  by  the  inconvenience  and 
temporary  loss  of  situation,  I  will  bring  an  action  for  every  instalment 
of  salary,  till  the  contemplated  period  is  elapsed." 

It  is  not,  however,  necessary,  in  the  present  case,  for  your  lordships 
to  decide  whether  such  an  action  could  be  maintained.  There  may  be 
some  contracts  for  payments,  as,  by  way  of  annuities  for  life  or  years, 
where,  by  reason  of  express  stipulation,  the  payment  may  become  doe 
from  time  to  time  until  some  default  has  happened  on  the  part  of  the 
annuitant.     There  may  be  others,  where  the  salary .  depends  on  tl)e 

'performance  of  the  labour,  and  where  the  only  remedy,  in  the 
case  of  a  wrongful  dismissal,  would  be  by  action  on  the  contract  tdr 
damages. 

The  question  now  is,  whether  there  cannot  be  a  breach  of  such  a 

'  contract  of  employment  and  service  as  the  present,  by  a  dismissal ;  for, 
sr^QQi  if  ^^f  ^^^^  parties  have  '^'agreed  on  these  pleadings  that  such  a 
^  breach  hap  taken  place. 

« 

It  seems  to  me  quite  too  late  to  question  the  principle  upon  whiqli 
bo  many  actions  have  proceeded  in  modern  times ;  and  which  is,  that, 
after  a  dismissal,  the  servant  or  party  employed  may  recover  buA 
damages  as  a  jury  think  the  loss  of  the  situation  has  occasioned.  If 
he  has  obtained,  or  is  likely  to  obtain,  another  situation,  the  damages 
ought  to  be  less,  or  nominal,  according  to  the  real  loss ;  and,  in  sudi 

'  case,  the  servant  need  not  remain  idle,  in  readiness  to  give  services 
which  cannot  be  wanted. 

I  quite  agree  with  what  was  said  by  my  Brother  Erie  in  this  House, 
in  the  case  of  Beckham  v.  Drake,  2  House  of  Lords  Cases,  606, 
that,  where  a  promise  for  continuing  employment  is  broken  by  the 

'  master,  it  is  the  duty  of  the  servant  to  use  diligence  to  find  another 
employment. 
If  such  an  action  were  not  maintainable,  and  the  only  remedy  were 

^by  action  of  debt  for  the  salary,  the  servant  could  enter  into  no  ineoa- 
sistent  employment ;  or,  if  he  did,  could  recover  nothing.  Thus,  sup- 
pose that  the  servaat  chooaea  to  enter  into  a  situation  at  a  smaller 
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nlsrj,  he  oould  maintain  no  action  at  all,  because  he  could  not  arei 
that  he  continued  ready  to  serve  till  the  salary  became  due. 

Suppose  that  a  clerk  or  agent  be  engaged  for  some  years  at  a  yearly 
salary,  and  be  wrongfully  dismissed,  surely  he  is  not  bound  to  remain 
idle,  and  to  sue  his  employers  every  year  for  his  salary ;  but  he  may 
engage  himself  elsewhere,  and  at  once  bring  an  action  for  the  dismia** 
sal;  aod  he  does  not,  by  engaging  himself  elsewhere,  lose  a  right  to 
this  remedy,  as  he  would  to  the  other  supposed  remedy.  If  there  be 
a  contract  to  keep  in  the  employment,  it  seems  necessarily  to  follow  that 
a  dismissal  from  such  employment  is  a  breach  of  contract. 

*The  result  of  the  modern  authorities,  as  to  the  remedies  of  a  r*c/\(v 
servant  wrongfully  discharged,  is  well  discussed  in  the  passage  *- 
in  Smith's  Leading  Gases,  which  has  been  so  often  referred  to.(a)  Hci 
is  said  to  have  the  election  of  treating  the  contract  as  continuing,  ancl 
suing  for  damages  for  the  breach  by  the  dischargei  or  of  treating  it  as,* 
wai  acquiescing  in  its  being,  rescinded  by  the  wrongful  act  of  tha 
master,  and  bringing  an  action  on  the  quantum  meruit  for  the  work 
actually  performed ;  and  it  is  added,  that  he  may  wait  till  the  termina- 
tioD  of  the  period  for  which  he  was  hired,  and  may  then  perhaps  sue  ii| 
indebitatus  assumpsit  for  the  whole  wages,  relying  on  the  doctrine  of 
constructive  service. 

,  It  is  clear,  since  the  decision  of  Fewings  tf.  Tisdal,  1  Exch.  29S,t 
that  this  last  remedy  cannot  be  maintained  in  the  shape  of  indebitatus 
assumpsit;  for  the  simple  reason,  that  the  allegation  of  his  being 
indebted  for  work  done  is  untrue.  But  that  decision  may  be  supporte4 
Da  the  form  of  action ;  and  the  question  is  still  left  undecided,  how  far 
a  special  action  of  debt  averring  a  contract  to  pay,  a  continuing  readir 
oess  on  the  part  of  the  servant  during  all  the  period  to  serve,  and  % 
dispensation  from  the  service  on  the  part  of  the  master,  might  not  bf 
maintained. 

A  great  part  of  the  argument  of  the  counsel  for  the  plaintiff  in  error 
at  your  lordships'  bar  proceeded  on  this  point.  But,  even  supposing 
that  they  were  correct,  that  such  an  action  would  have  been  maintain** 
able  on  the  particular  contract,  it  by  no  means  follows  that  the  servant 
should  be  bound  so  to  wait,  and  that  he  may  not  elect  the  first  of  thf 
remedies,  and  sue  for  the  breach  in  not  continuing  him  in  the  employ- 
ment. Whatever  doubt  remains  as  to  the  law  on  the  supposed  thir4 
remedy,  I  am  not  aware  that  the  first  has  been  ever  ^doubted,  n^^-iA 
in  cases  where  it  appears  that  there  was  to  be  the  continuing  *- 
relation  of  employer  and  servant,  which  is  the  real  question  in  thiif 
case. 

The  cases  of  Aspdin  v.  Austin,  5  Q.  B.  671  (E.  C.  L.  R.  vol.  48),  % 
D.  k  M.  515,  and  Dunn  v.  Sayles,  5  Q.  B.  685,  ID.k  M.  519,  must, 
I  think,  be  considered  as  decided  upon  the  construction  of  the  particular 

(a)  Note  to  CaUer  *.  PoweU,  t  Smith'i  Leftdiog  Cmm^  nM^  At  laq.  .1 
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eoyenantS)  as  applicable  to  the  peculiar  oircumstances  appearing  upoa 
the  deeds  in  those  cases.  If  thej  are  to  be  taken  as  deciding  that 
there  is  no  obligation  on  the  part  of  the  employer  to  continue  the 
relation  between  the  parties,  in  cases  like  the  present,  or  that,  where 
there  is  an  agreement  to  employ  and  serve  for  a  specified  time  at  a 
specified  salary,  an  action  is  not  maintainable  against  the  employer 
immediately  for  a  wrongful  termination  of  the  relation,  bat  that  the 
party  discharged,  instead  of  suing  for  damages  immediately,  must  wait, 
and  remain  idle  till  the  end  of  the  specified  period,  and  then  sue  for 
the  salary  as  a  sum  certain,  I  should  think  that  they  ought  not  to  be 
Supported  in  a  court  of  error. 

In  the  present  case,  I  think  that  the  contract  was  a  contract  for  la 
employment  and  service  to  continue  at  least  for  a  year ;  and  that  the 
promise  to  retain  and  employ,  laid  in  the  second  count  of  the  declara* 
tion,  does  not  enlarge  the  promise  arising  from  the  employment ;  ana 
tliat  the  wrongful  dismissal,  which  is  the  real  breach,  gave  a  right  of 
action  for  the  damages  really  sustained  by  reason  of  the  dismissal. 

I  answer  your  lordships*  question,  therefore,  by  saying,  that,  in  my 
opinion,  a  plaintiff  would,  in  the  courts  of  law,  be  entitled,  after  verdict, 
to  judgment  upon  a  count  in  the  form  of  the  second  count  set  out  is 
this  record. 

Martin,  B. — ^In  answer  to  your  lordships'  question,  I  have  to  state, 
^(Tt-i-y  that,  in  my  opinion,  a  plaintiff  in  a  court  *of  law  would  be  enti 
^  tied,  after  verdict,  to  judgment  upon  a  count  in  the  form  of  the 
aecond  count  set  out  in  this  record. 

In  considering  the  question,  I  think  the  second  averment  in  the  conot 
must  be  entirely  disregarded.  The  promise  there  alleged  is  not  sop* 
ported  by  any  consideration,  and  is  a  nullity.  The  first  point  is,  what 
is  the  true  meaning  of  the  agreement  stated  in  the  first  averment; 
and,  in  my  opinion,  it  signifies  that  the  company  expressed  their  thea 
present  intention,  that  the  plaintiff  below  should  be  their  attorney  for 
the  year  from  the  Ist  of  January,  1845,  and  that  they  agreed  to  pay 
him  1002.  for  transacting  their  general  business  during  that  period. 
>  There  was  no  obligation  upon  them  to  give  him  any  such  business; 
but,  at  the  expiration  of  the  year,  he  would  be  entitled  to  receive  the 
1002.,  provided  he  had  been  ready  and  willing  during  that  period  to 
transact  for  them  such  general  business  as  they  required  him  to  do.  I 
think,  after  verdict,  the  agreement  may  be  taken  to  have  been  madeoa 
the  30th  of  November,  1844;  and,  the  action  having  been  commenced 
on  the  8th  of  January,  1846,  a  year's  salary  was  earned,  and  the  plain*^ 
tiff  is  entitled  to  recover  it,  if  it  appear  upon  the  face  of  the  count  that 
he  was  ready  and  willing  to  perform  his  part  of  the  contract,  and  that 
the  company  have  not  paid  him  his  salary.  In  my  judgment,  both  these 
circumstances  are  distinctly  averred ;  and  I  therefore  think  that  the 
second  count  is  good* 
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Talfourd,  J. — Two  principal  considerations  are  involved  in  the 
queation  proposed  by  your  lordships  in  this  case, — what  is  the  trad 
import  of  the  agreement  stated,  as  made  between  the  parties,  and 
which  forms  the  sole  consideration  for  the  promise  alleged  ? — and,  what 
is  the  effect  of  the  breach  or  breaches  complained  of  in  violating  such 
promise  ? 

*The  first  consideration  roust,  it  is  conceded,  be  confined  to  r^e-iQ 
the  matter  alleged  to  be  agreed,  inasmuch  as  it  is  clear  that  the  ^ 
words  added  to  the  statement  of  mutual  promises,  «  and  to  retain  and 
employ  him  as  such  attorney  and  solicitor  of  said  company  on  the 
terms  aforesaid,"  cannot  avail  the  plaintiff  below,  by  extending  the 
argument  to  something  not  antecedently  involved  in  it ;  as,  if  used  iu 
BQch  sense,  there  is  no  consideration  to  support  them,  and,  if  bo  under* 
stood,  they  vitiate  the  pleading.  Is  there,  then,  to  be  found  in  the  pre- 
ceding words  of  agreement  any  contract,  which  is  afterwards  shown  by 
apt  averment  to  be  broken  ? 

The  question  which  has  been  mainly  argued,  is,  whether  any  contract 
is  alleged  as  made  by  the  company,  to  continue  for  a  year,  with  the 
pkiutiff  below,  the  relation  of  solicitor  and  client,  which  was  broken  by 
his  dismissal  and  discharge,  and  the  refusal  of  the  company  to  continue 
to  retain  or  employ  him ;  and  it  appears  to  me  that  the  count  neither 
alleges  nor  implies  such  contract. 

The  agreement  stated  as  that  of  the  parties,  seems  to  assume  that 
the  plaintiff  below  was  at  the  time  it  was  made  attorney  and  solicitor 
to  the  company,  and  appears  to  have  had  for  its  object  the  fixing  and 
determining  the  extent  and  mode  of  remuneration  during  such  period 
as  the  relation  should  continue ;  but  does  not  profess  to  determine  the 
period  for  which  such  relation  shall  endure,  or  the  circumstances  or  the 
mode  in  which  it  may  be  determined  by  either  of  the  contracting  par* 
tiea.  It  may  contemplate  such  relation  as  probably  subsisting  for  a 
jrear  or  for  many  years ;  it  may  possibly  be  collateral  to  some  other 
contract  fixing  the  duration  of  such  relationship ;  but  it  seems  to  me, 
that,  in  itself,  it  does  not  by  any  necessary  implication  bind  the  com- 
pany to  continue  to  retain  and  employ  the  plaintiff  as  their  solicitor  in 
any  sense  for  any  term,  or  to  abstain  during  any  period  from  his  dis- 
missal. The  cases  of  Aspdin  v.  ^Austin,  5  Q.  B.  671  (E.  C.  r4(rio 
L  R.  vol.  48),  1  D.  &  M.  515,  and  that  of  Dunn  v.  Sayles,  5  ^ 
Q.  B.  685,  1  D.  &  M,  519,  seem  to  establish  that  a  contract,  whether 
under  seal  or  not  under  seal,  to  pay  wages  or  salary  during  a  stipulated 
time,  does  not  imply  an  obligation  to  retain  or  employ  the  party  entitled 
to  receive  it,  during  the  corresponding  period ;  that,  if  able  and  willing 
to  render  service,  he  is  entitled  to  demand  his  wages ;  but  that  he  can- 
not insist  on  being  enabled  to  earn  them.  I  cannot  distinguish  the 
principle  on  which  these  cases  are  decided,  from  that  which  should 
govern  the  present ;  for,  the  degree  of  inconvenience  which  might  result 
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from  implying  a  contract  to  retain  or  employ  in  any  case,  can  scareelj 
be  regarded  as  affecting  the  principle ;  and,  if  it  could  have  such  operas 
tion,  I  cannot  think  the  courts  are  bound  to  take  judicial  notice  of  the 
necessity  that  every  joint-stock  company  must  exist  for  at  least  a  year, 
or  that  it  must  require  the  aid  of  a  standing  solicitor  during  that  time« 
Indeed,  in  the  case  of  Aspdin  v.  Austin,  there  was  a  circumstance 
which  has  no  corresponding  incident  in  the  present  case,  by  which  a 
contract  to  employ  might  be  rendered  probable,  that,  at  the  end  of  tho 
term  completed  in  that  case,  a  partnership  was  to  be  formed  between 
the  parties  in  the  business  which  was  the  subject  of  the  previous  ser- 
vices and  salary.  I  therefore  think  that  the  count  discloses  no  con- 
tract to  retain  the  plaintiff  below  as  solicitor  to  the  company  for  a 
year;  and,  consequently,  that,  if  there  were  no  breach  sufficientlj 
alleged,  except  his  dismissal  from  the  employment  of  the  company,  the 
count  would  disclose  no  good  cause  of  action. 

But  I  think  the  count  does  allege  an  agreement  to  pay  the  plaintiff 
below  one  year's  salary  of  100/.,  and  that  it  does  assign  a  sufiScient 
)[)reach  of  that  contract,  in  the  non-payment  of  tliat  salary.  After 
lilleging  the  agreement  for  salary  to  take  effect  from  the  1st  of  Januarj 

*^'{dr\  ^^^^y  ^^^^  ^®»  *^®  ^^^  ^^  January,  1845,  it  alleges,  that,  *al though 
-^  the  company  did  retain  the  plaintiff  for  a  time,  and  paid  him  a 
small  part  of  the  salary,  and  although  he  was  at  all  times  ready  and 
willing  to  advise  and  act  for  the  company,  and  to  accept  the  said  salary 
on  the  terms  aforesaid,  and  in  all  respects  to  perform  the  agreement, 
whereof  the  company  had  notice,  yet  the  company,  before  the  commence- 
pient  of  the  suit,  to  wit,  on  25th  of  May,  1845,  wrongfully  dismissed  the 
plaintiff  from  such  employment  and  retainer,  and  '^  then  and  from  thence 
hitherto  have  wholly  refused  to  retain  him,  or  to  pay  him  the  salary 
aforesaid,  by  means  whereof  the  plaintiff  has  wholly  lost  and  been 
deprived  of  the  salary  of  100/.,  and  also  of  gains  and  profits  in  respect 
of  the  matters  which  the  salary  was  not  to  include.*'  Now,  consider- 
ing that,  according  to  the  record,  a  full  year  had  elapsed  from  the  day 
whence  the  salary  was  to  commence,  and  that  the  day  of  its  payment 
liad  arrived,  I  think  there  is  alleged  a  continuous  refusal  to  pay,  and  a 
default  in  payment  of  that  sum  which  had  so  accrued  due ;  that  such  is 
the  meaning  any  ordinary  reader  would  attribute  to  the  allegations  as  to 
salary ;  and  that,  after  verdict,  this  meaning  ought  to  be  applied  to 
them. 

It  may  still  be  objected  to  the  count,  that  the  words  which  follow  the 
mutual  promises,  ^'  and  to  retain  and  employ  him  as  such  attorney  and 
'solicitor  of  said  company,  on  the  terms  aforesaid,"  expand  the  promise 
beyond  the  consideration,  and  so  render  the  count  vicious,  though  with- 
out them  there  might  be  a  good  contract  alleged,  and  a  sufficient  breach 
japplied.  This  objection  would  prevail,  if  the  expressions  were  such  as 
)^ust  necessarily  be  construed  so  to  extend  the  sense ;  as,  if,  for  example. 
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thej  had  been  '^  and  to  retain  and  employ  the  plaintiff  for  the  term  of 
one  year ;"  but  I  think  their  reasonable  construction  is  that  of  mere 
tantdogy,  and  that  they  imply  no  more  than  that  the  company,  while 
they  shall  retain  and  employ  the  plaintiff,  will  do  so  on  the  ^terms  r^rc-ie 
nforesaid ;  that  is,  that  they  will  pay  him  at  the  rate  of  1002.  a  ^ 
year  for  certain  business,  and  will  allow  him,  while  in  their  employ,  to 
make  for  other  matters  the  regular  solicitor's  charges.  In  this  sense, 
the  words  are  superfluous,  and  will  not  vitiate. 

For  these  reasons,  consideriug  that  the  count  discloses  a  contraci, 
on  sufficient  consideration,  to  pay  a  salary  of  1002.  for  a  year  which 
had  expired,  for  services  which  the  plaintiff  was  willing  to  render 
daring  the  period,  and  a  sufficient  breach  of  such  contract,  I  answer 
your  lordships'  question,  whether  the  count  is  sufficient,  after  verdicti 
in  the  affirmative. 

WioHTMAK,  J.«^Your  lordships  in  this  case  hare  proposed  the  ques- 
tion, «  whether  a  plaintiff  in  the  courts  of  law  would  be  entitled,  after 
verdict,  to  judgment  upon  a  count  in  the  form  of  the  second  count  set 
oat  in  this  record.*'  I  was  of  opinion  at  the  time  the  judgment  of  the 
Court  of  Exchequer  Chamber  was  given  (to  which  judgment  I  was  a 
party),  that  the  second  count  of  the  declaration  was  maintainable  after 
verdict ;  and  I  am  of  the  same  opinion  still.  The  Court  of  Common 
•Pleas  considered  the  second  count  bad,  on  the  ground  that  the  consi- 
deration, as  stated,  would  not  warrant  the  promise  alleged  to  have  been 
made  by  the  defendants  in  the  court  below.  The  Court  of  Exchequer 
Chamber  reversed  the  judgment  of  the  Court  of  Common  Pleas,  being 
of  opinion  that  the  agreement  stated  in  the  second  count  warranted  the 
promise  and  the  breach.  It  is  stated  in  that  count  that  it  was  agreed 
•bj  and  between  the  plaintiff  (Elderton)  and  the  said  company,  that, 
from  and  after  the  1st  of  January  then  next,  the  plaintiff,  as  the  attor- 
ney and  solicitor  of  the  said  company,  should  receive  and  accept  a 
-salary  of  1002.  per  annum  in  lieu  of  his  bill  of  costs,  and  should  for 
tach  salary  advise  and  act  for  the  company  on  all  occasions  in  all  matr 
ters  connected  with  *the  company,  with  certain  exceptions,  and  r^cc-ifi 
-should  attend  the  secretary  and  board  of  directors  of  the  com-  ^ 
pany,  and  meetings  of  proprietors,  when  required.  It  was  then  alleged, 
that,  in  consideration  that  the  plaintiff  had,  at  the  request  of  the  com- 
pany, promised  to  perform  the  agreement,  the  company  promised  the 
plaintiff  to  perform  it  also,  and  to  retain  and  employ  him  as  such 
attorney  and  solicitor  of  the  company,  on  the  terms  aforesaid ;  and  it 
was  then  stated,  as  a  breach,  that  the  company  would  not  continue  to 
retain  or  employ  the  plaintiff  on  the  terms  aforesaid,  but  wrongfully 
dismissed  him  from  such  employment,  and  refused  to  retain  or  employ 
him  as  such  attorney  and  solicitor  of  the  company,  or  to  pay  him  the 
salary. 

It  was  contended,  on  behalf  of  the  company,  that  the  agreement,  ns 
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8Uted  in  the  second  coant,  did  not  contain  any  contract  by  them  to 
retain  or  employ  the  plaintiff,  either  express  or  by  implication.  If  it 
did,  the  addition  of  the  special  promise  to  retain  and  employ,  to  the 
general  promise  to  perform  the  agreement,  would  be  bat  surplasage, 
and  unobjectionable  after  yerdict.  The  question  is,  what  is  the  effect 
of  the  agreement  stated  in  the  second  count,  as  it  is  there  stated? 

It  is  not  necessary  that  a  covenant  or  agreement  should  be  coached 
in  express  terms.  There  may  be  a  covenant  or  agreement  contained, 
by  necessary  implication,  in  terms  which  do  not  directly  amount  either 
to  a  covenant  or  agreement.  An  instance  occurs  in  the  case  of  For* 
dage  V.  Cole,  1  Saund.  319.  It  was  there  held,  that,  where  it  vis 
agreed  between  two  parties  that  one  should  give  the  other  a  sum  of 
money  for  his  land,  there  was  a  covenant  or  agreement  by  the  party 
who  was  to  receive  the  money,  to  convey  the  land.  That  case,  ia 
principle,  is  strongly  applicable  to  the  present.  In  this  case,  it  ms 
agreed  by  the  plaintiff  and  the  company,  that  he,  as  the  attorney  sod 
,^-.-^  solicitor  of  the  company,  ^should  receive  and  accept  a  salary  of 
^  1001,  per  annum.  The  salary,  being  100/.  per  annum,  was  in* 
tended  to  last  for  one  year  at  least ;  and,  as  the  plaintiff  agrees  that 
he,  as  the  attorney  and  solicitor  of  the  company,  will  accept  a  salary 
of  100/.  a  year,  there  is  an  implied  agreement  on  the  part  of  the  com- 
pany that  he  shall  be  their  attorney  and  solicitor  for  a  year  at  least, 
and  that  they  will  pay  him  the  salary  which  he  has  agreed  to  accept 
It  is  not  necessary  for  the  fulfilment  of  the  agreement,  that  he  shoald 
be  exclusively  the  attorney  and  solicitor  of  the  company,  nor  that  they 
should  find  him  work  to  do.  The  terms  ««Tetain  and  employ"  would 
be  satisfied  by  the  company  keeping  the  plaintiff  in  their  service  or 
employ,  in  case  they  should  have  any  work  for  him  to  do,  thoogh  it 
may  be  that  they  found  him  none. 

The  defendants  agree  with  the  plaintiff,  that  he,  as  solicitor  of  the 
company,  should  receive  and  accept  a  salary  of  100/.  per  annum,  in* 
stead  of  sending  in  an  annual  bill  of  costs,  and  would  act  for  the  com* 
pany,  for  that  salary,  in  all  matters  connected  with  the  company,  with 
certain  exceptions.  What  are  the  obligations  upon  the  parties  to  such 
an  agreement  ?  I  should  say,  that,  for  a  year  at  least,  the  attorney 
would  be  bound  to  transact  the  general  business  of  the  company  for 
that  salary  only,  and  the  company  would  be  bound,  for  the  same  period 
at  least,  to  keep  him  in  their  retainer  and  employment  as  an  attorney 
and  solicitor,  though  they  might  have  no  work  for  him  to  do.  The 
word  «  employ"  does  not  necessarily  mean  employed  in  actual  work, 
but,  as  observed  in  the  judgment  in  the  court  below,  may  be  fulfilled 
by  keeping  him  in  their  service.  It  is  in  effect  a  contract  for  employ, 
in  the  sense  of  service  and  pay ;  and  the  breach  is,  that  the  defendants 
have  neither  employed  him  nor  paid  him,  although  he  was  always  ready 
to  act  for  the  company,  according  to  the  terms  of  the  agreement. 
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*U  does  not  appear  to  rae  to  be  necessary  to  advert  to  the  r«c<tQ 
eases  that  were  cited  upon  the  argument,  as  the  question  in  this  ^ 
case  turns  upon  the  meaning  and  effect  to  be  given  to  the  iiords  «re* 
tain  and  employ,"  as  used  in  the  count  in  question.  The  construction 
eontended  for  by  the  plaintiff,  and  adopted  by  the  Court  of  Exchequer 
Chamber,  appears  to  me  to  be  the  correct  one;  and  I,  therefore^ 
answer  your  lordships*  question  in  the  affirmative. 

Erlb,  J. — I  am  of  opinion  that  your  lordships'  question  must  be 
answered  in  the  affirmative. 

The  point  is,  whether  the  defendants,  by  the  agreement  stated  in  the 
second  count,  contracted  to  retain  and  employ  the  plaintiff  as  attorney 
and  solicitor,  on  the  terms  of  that  agreement.  And,  if  <<  retain"  means 
to  keep  in  pay  or  to  hire,  and  «« employ"  means  to  engage  in  a  service^ 
as  explained  in  the  judgment  of  the  Exchequer  Chamber  in  this  case, 
it  is  clear  that  the  defendants  did  both  detain  and  employ  the  plaintiff 
when  they  agreed  to  pay  to  him  1002.  annual  salary,  in  consideration 
of  certain  services  as  attorney  and  solicitor,  to  be  performed  by  the 
plaintiff,  if  required. 

Although  these  words  may  be  capable  of  another  meaning,  and,  con* 
strned  in  this  sense,  are  superfluous  in  this  declaration,  still,  after  ver^ 
diet,  if,  among  the  meanings  which  the  words  are  capable  of,  there  be 
one  only  that  will  support  the  declaration,  it  is  a  rule  of  construction 
that  that  meaning  should  be  adopted.  The  agreement  for  the  services 
of  an  attorney  at  an  annual  salary,  appears  to  me  to  constitute  the 
relation  of  employer  and  employed  for  not  less  than  a  year ;  and  the 
breach  shows  that  this  relation  was  put  an  end  to,  contrary  to  the  con* 
tract  so  understood. 

It  follows,  according  to  the  general  law  relating  to  contracts,  that 
an  action  lies  for  this  breach  of  ^contract  as  soon  as  it  has  taken  r^rriq 
place ;  and  that  the  measure  of  damage  is,  an  indemnity  to  the  ^ 
plaintiff  for  his  loss  'by  the  breach.  It  has  been  contended,  on  the 
authority  of  Dunn  v.  Sayles,  5  Q.  B  671  (E.  C.  L.  R.  vol.  48),  1  D.  & 
M.  515,  and  Aspdin  v.  Austin,  5  Q.  B.  685,  1  D.  &  M.  519,  that,  in 
cases  of  contracts  for  service  and  for  salary  during  a  time,  the  em* 
ployer  may  put  an  end  to  the  employment  before  the  time  has  expired, 
and  is  not  liable  to  any  action,  if,  at  the  period  for  payment  of  salary^ 
he  pays  the  amount.  But  I  presume  that  no  such  general  doctrine 
was  intended  to  be  laid  down  at  the  time  when  the  court  put  a  con* 
etruction  upon  the  contracts  in  those  two  cases.  If  it  was,  I  must  ex* 
}>re8s  my  dissent  from  it. 

When  this  relation  is  determined,  the  party  employed  is  at  liberty  to 
find  other  employment ;  and,  if  other  equally  eligible  employment  is  at 
bis  option,  the  indemnity  for  the  loss  by  breach  of  contract  would  be  si 
small  amount ;  but,  if  the  circumstances  are  reversed,  the  employment 
under  the  contract  may  be  such  that  the  damages  may  exceed  the  salary. 
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Platt,  B. — ^By  the  second  count  of  the  declaration  in  this  case,  the 
plaintiff  avers  that  it  was  agreed  bj  and  between  him  and  the  companj, 
that,  from  the  Ifit  of  January,  1845,  he,  as  the  attorney  and  solicitor 
of  the  company,  should  receive  and  accept  a  salary  of  100^.  per  annnta, 
in  lieu  of  rendering  an  annual  bill  of  costs  for  general  business  trans- 
ACted  by  him  for  the  company  as  such  attorney  and  solicitor,  and 
should  and  would,  for  such  salary  of  1002.  per  annum,  advise  and 
act  for  the  company  on  all  occasions,  in  all  matters  connected  with 
the  company  (the  prosecution  and  defence  of  suits,  and  preparation 
of  bonds  and  other  securities,  being  excepted),  and  that  he  sboald 
attend  the  8ecret4iry  of  the  company,  as  well  as  the  board  of  directon 
thereof,  and  the  meetings  of  the  proprietors  thereof,  when  required. 
^t-oo-]  ^I^  *then  avers,  that,  in  consideration  that  he  had  promised  the 
,  '  -^  company  to  perform  the  agreement  on  his  part,  the  companj 
promised  him  to  perform  the  agreement  on  their  part,  and  to  retain  tnd 
employ  him  as  such  attorney  and  solicitor  of  the  company,  on  the  terms 
aforesaid.  He  then  proceeds  to  state,  that,  although  the  company  did^ 
for  a  small  space  of  time  thereafter,  retain  and  employ  him  as  sock 
attorney  and  solicitor,  on  the  terms  aforesaid,  and  pay  him  a  small 
part  of  the  said  salary,  and  although  he  was  at  all  times  ready  aod 
willing  to  advise  and  act  for  the  company,  and  accept  the  said  salary 
on  the  terms  aforesaid,  and  fulfil  the  agreement,  of  which  the  company 
had  notice,  yet  that  the  company  did  not  continue  to  retain  or  employ 
him  on  the  terms  aforesaid,  but  afterwards,  wrongfully,  and  witbout 
any  reasonable  cause,  dismissed  and  discharged  him  from  such  emploj- 
ment  and  retainer,  and  from  thence  wholly  refused  to  retain  or  employ 
him,  or  pay  him  the  salary  aforesaid. 

^  The  plaintiff  in  error  contends  that  this  count  does  not  show  a  suffi* 
cient  cause  of  action,  and  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  should  be  reversed ;  and  your  lordships  have  thereupon  pro- 
posed to  Her  Majesty's  judges  the  following  question  of  law : — Would 
ft  plaintiff  in  the  courts  of  law  be  entitled,  after  verdict,  to  judgment, 
upon  a  count  in  the  form  of  the  second  count  set  out  in  this  record  ? 

The  count  is  framed  in  assumpsit,  upon  mutual  promises.  It  begins 
by  stating  a  mutual  contract  between  the  plaintiff  and  the  company; 
the  company  engaging  that  the  plaintiff,  as  their  attorney  and  solicits, 
should  receive,  and  the  plaintiff  engaging  that  he  should  accept,  a  salary 
of  100/.  per  annum,  in  lieu  of  rendering  an  annual  bill  of  costs;  and 
that  he  should  and  would,  for  such  salary  of  100/.  per  annum,  perform 
certain  services,  when  required. 

^^5^11      *^^^s  agreement  appears  to  me  to  have  clearly  established  tbe 
-^  relation  of  employer  and  employed  for  the  period  of  a  year,  at  a 
salary  of  100/. 

But  it  is  nrged  that  the  agreement  so  stated  does  not  justify  tha 
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mntDa]  promises  as  laid ;  and  that  the  consideration  for  the  promise  of 
the  defendants  being  executed,  the  plaintiff  could  not  append  to  their 
promise  to  fulfil  the  agreement  on  their  part,  a  promise  to  retain  and 
employ  him  as  such  their  attorney  and  solicitor  on  the  terms  aforesaid* 
It,  however,  seems  to  me  that  the  promise  to  retain  and  employ  results 
by  legal  implication  from  the  terms  of  the  agreement,  and  that  its 
introduction  operates  as  a  mere  repetition  of  matter  contained  in  the 
general  expression  immediately  preceding  it,  and  would  not  therefore 
Yitiate  the  count. 

I  have  used  the  word  <<  employ/*  in  the  sense  adopted  by  the  Court 
of  Exchequer  Chamber. 

If  this  construction  of  the  contract,  and  the  implication  from  it,  be 
correct,  the  breach  is  well  assigned,  and  the  count  is  good  in  substance ; 
but,  if  the  allegation  of  mutual  promises  cannot  be  supported,  it  may 
be  rejected  as  surplusage.  The  remainder  of  the  count  would  then 
show  the  contract,  the  plaintiff's  readiness  to  perform  his  part  of  it, 
and  the  breach  of  it  committed  by  the  defendants,  in  wrongfully  and 
without  reasonable  cause  dismissing  and  discharging  the  plaintiff  from 
bis  employment  and  retainer,  and  refusing  to  pay  him  his  salary. 

My  answer,  therefore^  to  the  question  proposed  by  your  lordships, 
is, — that,  upon  a  count  in  the  form  of  the  second  count  set  out  in  this* 
record,  a  plaintiff  in  the  courts  of  law  would  be  entitled,  after  verdict, 
to  judgment. 

Mauls,  J. — In  order  to  answer  this  question,  it  is  necessary  to  cob» 
aider  whether  the  breach  of  promise  in  *not  continuing  to  retain  r^g-t^Q 
and  employ  the  plaintiff  as  attorney  and  solicitor,  but  dismissing  ^ 
him,  is  a  breach  of  any  promise  which  the  count  shows  the  defendants 
to  be  bound  by,  so  as  to  give  the  plaintiff  a  cause  of  action  against  the 
defendants.  That  this  dismissal,  and  not  the  non-payment  of  the 
salary  (which  is  also  alleged  in  the  count),  is  the  only  breach  and  cause 
of  action  (if  any)  contained  in  the  count,  there  is  no  doubt.  It  was  so 
agreed  in  the  argument  before  this  House,  and  in  the  courts  below.  It 
is,  therefore,  not  necessary  to  say  anything  in  proof  of  this  proposition. 

The  breach  being  so  understood,  it  was  objected  to  this  count  (among 
other  things),  that  the  promise  to  retain  and  employ  the  plaintiff,  being 
founded  on  an  executed  consideration,  t.  e.,  on  the  agreement  made 
before  the  promise,  is  without  sufiicient  consideration,  not  being  such 
a  promise  as  the  law  would  imply  from  the  consideration,  or,  which  ia 
the  same  thing  (when  the  consideration  is  a  preceding  agreement),  not 
being  comprised  in  the  agreement  itself.  It  was  not  denied  that  such 
was  the  rule  with  respect  to  promises  on  executed  considerations ;  and^ 
as  it  is  a  rule  well  established  by  decisions,  it  is  not  necessary  to  givQ 
any  reasons  in  its  support,  or  to  say  anything  to  show  it  to  be  a  good 
and  useful  one* 

On  this  part  of  the  case  it  was  further  agreed,  that  the  agreemeat,. 
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as  stated  according  to  its  legal  effect  in  the  declaration,  does  not  con- 
tain any  promise  to  employ  the  plaintiff,  in  the  sense  of  giving  bim 
work  to  do.  Bat  the  defendants  insisted,  that  the  promise  to  retain 
and  employ,  as  stated  in  the  declaration,  did  not  comprehend  any  obli- 
gation to  give  any  work  to  the  plaintiff  to  be  done,  but  only  meant 
that  the  defendants  woald  continae  the  relation  of  attorney  and  client 
between  the  plaintiff  and  themselves,  giving  him  business  to  do,  or  not, 
as  they  pleased,  but  paying  him  his  salary  while  that  relation  shoold 
i^EQo^  continue.  And  this  promise,  that  is,  to  *retain  and  employ  in 
^  this  sense,  it  was  said,  was  comprehended  in  the  agreement,  and 
therefore  implied  by  law  from  the  fact  of  making  the  agreement. 

What  <<  chiefly  weighed*'  with  the  Exchequer  Chamber,  when  it 
adopted  this  construction,  was,  that  it  supported  (as  that  court  beld) 
the  declaration ;  whereas,  the  other  construction,  which  treats  the  word 
<^  employ"  as  comprehending,  giving  work  to  do,  would  (as  it  was 
insisted  by  the  defendants,  and  admitted  by  the  plaintiff  and  the  court) 
make  the  declaration  bad.  And  there  is  no  doubt  that  it  is  a  rule  of 
oonstruction,  that,  of  different  meanings  of  a  pleading  which  is  susceptible 
of  more  than  one,  that  is  to  be  adopted,  after  verdict,  which  will  sup- 
port the  pleading.  And  it  may  further  be  conceded,  that  the  vord 
*<  employ*'  is  sometimes  used  in  the  sense  which  this  construction  gives 
It ;  though  it  may  be  questioned  whether  this  word  can  properly  be 
understood  in  this  sense  on  the  present  occasion.  So  to  understand 
it,  will  render  wholly  inoperative  the  promise  to  retain  and  emploj, 
which  is  stated  as  an  additional  and  distinct  promise  beyond  that  to 
perform  the  agreement,  but  which  this  construction  treats  as  com- 
prehended and  involved  in  the  promise  to  perform  the  agreement. 
And,  further,  this  sense  is  not  consistent  with  the  allegation  in  tbe 
declaration,  which  states  as  a  consequence  of  the  dismissal,  not  only 
the  loss  of  the  salary,  but  of  the  gains  and  profits  which  the  plaintiff 
otherwise  might  and  would  have  derived  from  $ueh  employment.  This 
allegation,  it  is  t)'ue,  is  not  necessary  to  show  a  cause  of  action ;  and 
the  plaintiff  might  succeed  without  proving  it ;  but  it  is  not  the  less 
effectual  in  showing  that  the  word  «  employ*'  is  used  in  the  sense  usually 
given  to  it,  and  not  in  that  which  the  construction  in  question  ascribes 
to  it.  If  this  be  the  true  sense  of  the  word  as  used  in  this  declaratioD, 
the  count  is  undeniably  bad. 

*5<>41  *^^^9  assuming  that  the  word  «<  employ"  may,  notwithstand* 
ing  these  reasons,  be  construed  in  a  sense  in  which  it  does  not 
add  anything  to  the  promise  contained  in  the  agreement,  and  that  the 
declaration  may  be  construed  as  if  it  contained  no  promise  but  that  to 
perform  the  agreement,  it  is  still  to  be  inquired  whether  the  declara- 
tion so  construed  will  show  a  cause  of  action.  This  is,  indeed,  the 
substantial  question  in  the  cause,  and  is  in  effect  this,  whether  the 
agreement  stated  in  the  declaration  obliges  the  defendants  to  continoa 
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the  relation  of  attorney  and  client  betweeen  themselves  and  the  plain- 
tiff for  a  year.     And  this  depends  upon  the  true  meaning  of  the  agree- 
ment, as  stated  in  the  declaration.    Now,  it  is  to  be  observed  that  that 
agreement  does  not  in  terms  provide  that  the  plaintiff  shall  act  as  the 
defendants'  attorney,  or  that  they  should  employ  him  (in  any  sense  of 
that  word),  but  begins  by  providing,  that,  from  the  1st  of  January,  the 
plaintiff*,  ai  attorney  and  solicitor  of  the  defendants^  should  receive  and 
accept  a  salary  of  1002.  per  annum,  in  lieu  of  rendering  an  annual  bill 
of  eoits  for  general  business.     It  then  goes  on  to  show  what  shall  and 
irhat  shall  not  be  general  business  within  the  meaning  of  the  parties ; 
that  is,  that  certain  attendances  shall  be,  and  business  about  suits 
at  law,  &c.,  shall  not  be,  general  business  to  be  paid  for  by  the 
1002.     And   this   is   all   that   the   agreement   contains.     The   plain 
object,  therefore,  of  the  agreement  appears  to  be,  the  substitution  of  a 
new  mode  of  payment  for  certain  business,  for  a  mode  previously 
acted  upon,  or  intended,   or   agreed  on,  or   contemplated,  between 
the  plaintiff  and  the  defendants.     And  this  object,  and  this  only,  it 
appears  to  effect,  leaving  everything  else  in  the  relation  between  the 
parties  as  it  stood  before  the  agreement,  or  entirely  at  large,  if  no  rela- 
tion at  all  subsisted.    On  this  view,  the  meaning  of  the  agreement  is,  that 
the  plaintiff,  if  he  continue  the  service  a  year,  shall  be  paid  1002.  for 
'his  general  services ;  but,  if  he  do  not,  his  right,  as  against  the  r-i^f-nr 
defendants,  and  theirs  against  him,  remain  to  be  regulated  by  ^ 
any  other  agreement  which  may  have  provided  for  such  an  event,  or  by 
the  general  law  as  applicable  to  the  transactions  which  have  taken 
place  between  them.    That  the  agreement  contemplates  the  possibility, 
or  the  probability,  that  the  plaintiff  may  continue  in  the  service  of  the 
defendants  for  a  year,  or  for  a  number  of  years,  there  is  no  doubt.    It 
certainly  provides  for  that  event,  and  indeed  for  no  other ;  but  it  by 
no  means  follows  that  it  was  the  intention  of  the  parties  to  bind  them- 
selves by  this  agreement  that  such  an  event  should  take  place.     There 
are  no  words  importing  such  an  obligation  ;  and  it  would  manifestly  be 
inconvenient  that  any  such  obligation  should  exist,  in  the  absolute  and 
unqualified  form  in  which  (if  at  all)  it  must  be  'considered  as  contained 
in  this  agreement.     Nothing  is  more  common  than  to  make  an  agree- 
ment in  the  expectation  that  a  certain  state  of  things  will  arise  or  will 
continue,  and  with  provisions  and  stipulations  applicable  to  such  ex- 
pected continuance,  and  which  cannot  take  effect  in  any  other  events 
yet  without  any  intention  that  the  parties  shall  be  bound  to  continue 
the  contemplated  state  of  things.     The  cases  of  Aspdin  v.  Austin,  5 
Q.  B.  671  (E.  C.  L.  R.  vol.  48),  1  D.  &  M.  515,  and  Dunn  v.  Sayles,  5 
Q.  B.  685,  are  instances  of  agreements  in  which  a  certain  duration  of 
the  relation  between  the  parties  was  contemplated  and  provided  for, 
without  binding  the  parties  to  continue  it  for  the  time  contemplated. 
Bat,  probably  the  case  in  irhich  an  alteration  in  the  amount  or  mode 
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of  payment,  and  that  alone,  is  intended,  is  of  the  most  frequent  occui^ 
rence  of  this  class  of  agreements;  and,  as  before  observed,  the  agree- 
ment in  question  apparently  contains  no  other  provbion.  If  the 
agreement  had  been  intended  to  provide  for  the  continuance  of  the 
*f\Ofc\  ^^S^g^^^^^i  it  is  diflScult  to  conceive  that  it  would  not  *haTe 
^  contained  express  and  detailed  provisions  on  the  subject,  and 
particularly  some  provision  for  putting  an  end  to  the  engagement,  by 
notice,  or  otherwise.  The  inconvenience  of  the  defendants'  being  bound 
at  all  events,  if  not  to  use  the  actual  services  of  the  plaintiiT,  at  least 
to  hold  him  out  as  filling  a  confidential  situation  in  their  service,  for  % 
year,  or  indeed  (as  the  agreement  contains  nothing  to  restrict  the  em- 
ployment to  one  year,  nor  any  power  to  put  an  end  to  it),  for  an  inde- 
finite number  of  years,  and  themselves  to  carry  on  their  business  for 
the  same  time,  is  of  the  same  nature  as  the  inconvenience  relied  on  by 
the  Court  of  Queen's  Bench  in  the  cases  cited.  The  present  case  was, 
indeed,  distinguished  in  the  Court  of  Exchequer  Chamber  from  those 
in  the  Court  of  Queen's  Bench,  as  regards  the  argument  from  incon- 
venience, inasmuch  as  it  is  said  by  the  court  that  the  defendants  "were 
a  company  which  was  sure  to  continue  for  the  term  of  a  year."  But 
this  distinction  does  not  appear  to  be  well  founded.  If  this  particular 
company  were  one  that  was  sure  to  continue  a  year  from  the  time  of 
the  agreement,  this  is  a  fact  not  apparent  on  the  record ;  and,  suppos- 
ing the  court  to  have  been  well  assured  of  this  fact  by  some  other 
means,  it  cannot  properly  be  taken  into  consideration  in  deciding  whe- 
ther this  count  be  good  or  not ;  nor  can  it  be  said  that  joint-stock  com- 
panies in  general  are  sure  to  last  a  year  from  the  time  of  making  an 
agreement  respecting  the  employment  of  an  attorney,  or  from  any 
other  time,  so  as  to  enable  the  court  to  notice  this  as  a  matter  of  gene- 
ral notoriety.  The  experience  of  courts  of  justice  in  winding-up  cases, 
and  others  in  which  such  companies  are  concerned,  is  sufficient  to  shor 
that  nothing  certain  can  be  affirmed  with  regard  to  their  probable  du- 
ration. 

Considering,  therefore,  this  agreement  to  be  one  merely  regulating 
the  mode  of  payment  of  the  plaintiff,  and  not  binding  either  party  in 
*5^71  ^^^  other  respect,  it  ^follows  that  it  imposes  no  such  obligation 

"^  -'  as  the  breach  in  this  count  assumes  to  exist ;  and  consequently, 
that  the  count  shows  no  cause  of  action ;  and  that  a  plaintiff  in  the 
courts  of  law  would  not  be  entitled,  after  verdict,  to  judgment,  upon 
a  count  in  the  form  of  the  second  count  set  out  in  this  record. 

CoLBRiDQB,  J. — In  answer  to  the  question  proposed  by  your  lord- 
ships, I  have  to  express  my  opinion,  that,  upon  the  second  count  of  thia 
declaration,  a  plaintiff  in  the  courts  below  would  be  entitled  to  judg- 
ment, after  verdict ;  and,  aB  my  opinion  turns  upon  the  construction  of 
the  count  itself  and  I  do  not  controvert  the  principle  on  which  tht 
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jodgment  of  the  Common  Pleas  on  the  principal  case  proceeded,  but 
its  application  only,  I  need  not  express  myself  at  any  great  length. 

The  question,  then,  on  this  assumption,  is,  whether  the  defendants* 
promise,  as  alleged  in  the  declaration,  goes  beyond  that  which  the  law 
woald  imply  from  the  ezecttted  consideration  on  which  it  is  founded  ? 
Now,  that  will  depend  on  how  much  the  law  would  imply  from  that 
consideration,  and  how  much  the  declaration  alleges  to  have  been  in 
fact  promised. 

The  agreement  between  the  parties,  a  mutual  act  in  which  both  con- 
car,  is  to  this  effect : — Elderton,  as  the  attorney  and  solicitor  of  the 
company,  is  to  receive  from  them,  and  they  of  course  to  pay  him,  as 
sach,  a  salary  of  100/.  per  annum,  and,  for  that  salary,  he  is  to  advise 
and  act  for  the  company  on  all  occasions,  in  all  matters  connected  with 
them;  but  the  prosecution  and  defence  of  suits,  the  preparation  of 
bonds  or  other  securities  for  advances  made  by  them,  and  disbursements 
of  money  by  him,  are  excepted ;  and,  in  respect  of  such  matters,  he  is 
to  be  allowed  to  make,  and  they  of  course  engage  to  pay,  the  usual  and 
regular  charges  of  an  attorney  or  solicitor.    Now,  it  seems  to  me  clear 
that  the  parties  ^contemplated  here  an  agreement  to  subsist  for  r^g-c^Q 
a  year  certain  at  least,  subject,  of  course,  to  determination  in   ^     '^ 
ease  of  the  plaintiff's  misconduct  or  neglect,  or  any  such  adequate  cause 
for  discharge.    The  stipulation  is  for  a  salary  of  1002.  by  the  year,  not 
at  the  rate  of  100/.  for  a  year ;  and  it  is  unreasonable  to  infer  that  any 
less  period  of  duration,  or  no  period  at  all,  was  contemplated,  when  an 
attorney  agrees  to  forego  the  ordinary  and  more  lucrative  mode  of  pay- 
meat  for  services  to  be  rendered  from  time  to  time  as  such,  and  accept 
in  lieu  thereof  a  fixed  sum.     Next,  I  think  it  clear  that  the  agreement 
binds  the  company  during  that  year,  not  indeed  to  prosecute  or  defend 
laits,  or  to  make  advances  which  would  require  the  preparation  of 
bonds  or  other  securities,  in  order  to  find  work  for  the  plaintiff;  but, 
in  case  such  suits  should  arise,  or  such  securities  be  required,  then  to 
use  the  services  of  the  plaintiff  as  their  attorney  and  solicitor,  in  the 
prosecution  or  defence,  or  the  preparation  of  them  respectively,  and 
then  to  pay  him  the  usual  and  regular  charges  of  an  attorney  and  soli- 
citor.    The  whole  agreement  is  to  be  taken  together,  and  the  employ- 
ment in  the  excepted  cases,  should  they  arise,  with  the  permission  in 
those  to  make  the  usual  charges,  may  reasonably  have  been  the  induce- 
ment to  consent  to  forego  that  mode  of  charging  for  the  services  spe- 
cified in  the  earlier  part.   No  man,  I  think,  but  one  conversant  with  the 
astute  criticism  which  lawyers  sometimes  exercise  on  language,  could  doubt 
that  this  was  the  meaning  of  the  parties.    Suppose  it  had  been  distinctly 
stated  to  the  plaintiff, — If  there  are  suits  to  be  prosecuted  or  defended 
iaring  the  year,  and  we  use  you  as  our  attorney  therein,  you  may  charge 
in  the  QSuaJ  way ;  but,  remember,  we  do  not  engage  so  to  employ  you, 
— it  is  cleari  not  only  that  a  very  different  and  less  advantageous  agree- 
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ment  would  have  been  presented  to  him  for  acceptance,  but  also  one 
^f-QQ-i  which  would  have  made  it  quite  unnecessary  *to  introduce  any 
^  stipulation  at  all  as  to  the  mode  of  payment.  For,  these  8uit«, 
and  the  preparation  of  bonds  and  securities,  being  excluded  from  those 
services  for  which  the  salary  was  to  be  paid,  and  employment  in  them, 
if  they  arose,  being  by  the  hypothesis  to  depend  on  the  will  of  the 
company,  as  the  case  might  arise,  there  could  be  no  pretence  for  saying 
that  the  salary  was  to  include  them,  or  that  any  other  than  the  usual 
rate  of  charge  was  to  be  made  and  paid,  unless  as  each  case  arose  a 
specific  bargain  should  be  made.  I  think  courts  of  law  should  expound 
the  language  of  agreements  not  strainedly,  or  with  over-refinement, 
but  as  closely  as  they  can,  putting  themselves  into  the  situation  of  the 
parties,  according  to  what  they  believe  to  have  been  their  intention  and 
understanding  in  the  language  they  have  used. 

This  being,  in  my  view  of  it,  the  sense  of  the  agreement,  what  is  the 
promise  founded  on  it  ?  It  is,  that  «( the  company  are  to  perform  and 
fulfil  the  same  in  all  things  on  their  part,  and  to  retain  and  employ  the 
plaintiiT  as  such  attorney  and  solicitor  of  the  said  company  on  the 
terms  aforesaid.*'  The  latter  clause  of  this  sentence  is  said  to  raise 
the  difficulty ;  but,  either  it  expresses  no  more  than  is  expressed  by  the 
former  branch  or  it  adds  something  to  it.  If  it  adds  nothing,  it  is 
merely  tautologous,  and  will  do  no  harm.  And  this  is  my  view  of  the 
case ;  for,  I  think  there  was  an  agreement  by  the  company  so  to  retain 
and  employ  the  plaintiff  as  attorney  and  solicitor,  in  the  only  sense  in 
which  such  an  agreement  could  ever  be  reasonably  made,  that  is,  if 
they  should  have  occasion  for  the  actual  services  of  any  one  as  such. 
And  this  seems  to  me  to  be  all  that  these  words  import.  I  think,  if 
any  one  of  your  lordships  had  promised  to  retain  and  employ  A.  B.  as 
your  attorney  for  a  given  time,  you  would  be  surprised  to  be  told  that 
^-n/x-i  your  promise  was  broken,  unless  you  had  a  suit  *or  suits  pending 
-'  during  the  whole  of  that  time.  On  the  other  hand,  if  during 
that  time  you  were  asked  who  was  your  attorney,  in  other  words,  whom 
you  employed  as  such,  you  would  have  no  difficulty  in  answering,  that, 
in  consequence  of  a  promise  you  had  made,  A.  B.  was  your  attorney, 
or  that  you  employed  A.  B.  as  such. 

But,  if  these  words  express  more  than  the  first  branch  of  the  sen- 
tence, as  I  agree  that  that  branch  exhausts  all  the  agreement  between 
the  parties,  then  the  agreement  must  mean  less  than  I  suppose  it  to 
mean.  Holding,  however,  the  conclusion  which  I  do  as  to  its  meaning, 
I  think  the  promise  is  not  too  largely  laid,  though  it  might  have  been 
more  briefly  expressed. 

Parke,  B. — In  answer  to  the  question  proposed  by  your  lordships,  I 
have  to  state  my  opinion,  that  the  plaintiff,  in  the  courts  of  law,  would 
be  entitled  to  judgment  upon  a  count  in  the  form  of  the  second  count 
set  out  in  this  record. 
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The  substance  of  the  question  in  the  case  lies  in  a  very  narroir 
compass. 

Assuming  that  the  alleged  promise  <<  to  retain  and  employ,"  cannot 
be  held  valid  on  this  count,  unless  it  is  implied  in  the  agreement  pre- 
viously stated,  the  question  is  this : — In  a  mutual  agreement  between 
the  plaintiff  below  (an  attorney  and  solicitor)  on  the  one  hand,  and  s 
Life  and  Fire  Assurance  and  Annuity  Company  on  the  other,  the  terms 
of  which  are,  that  it  is  agreed  between  them  that  the  plaintiff,  as  the 
attorney  and  solicitor  of  the  company,  should  receive  and  accept  a 
salary  of  1002.  per  annum,  in  lieu  of  rendering  an  annual  bill  of  costs 
for  general  business  done  for  the  company,  and  shoul4  for  such  salary 
of  100{.  advise  and  act  on  all  occasions  (with  certain  exceptions),  is  it 
or  is  it  not  implied  that  the  company  hire  him  for  one  year  certain  7 

*I  must  say  I  feel  no  doubt  in  giving  the  opinion  that  it  is  so  r^f-n^ 
implied.  ^ 

The  term  '^  it  was  agreed"  makes  the  words  of  the  agreement  those 
of  both  parties ;  and,  where  two  parties  agree  that  one  shall  accept  and 
receive  a  yearly  salary  of  100^  as  attorney  and  solicitor  of  the  other, 
and  for  a  particular  class  of  business,  it  is  necessarily  implied  that  the 
other  shall  pay  it,  and  at  the  end  of  the  year.  It  is  not  to  be  paid, 
simply,  and  at  all  events,  at  the  end  of  the  year,  but  as  a  reward  for  the 
services  of  the  other  as  an  attorney  and  solicitor,  for  his  attendance  and 
advice  when  required,  and  being  ready  to  give  it  whenever  it  shall  be 
asked,  at  all  times  during  that  year.  In  this  respect,  the  agreement 
being  by  both  parties,  the  present  case  is  distinguishable  from  Sykes  v. 
Dixon,  9  Ad.  &  E.  693  (E.  C.  L.  R.  vol.  36),  1  P.  &  D.  463. 

So  far,  if  I  correctly  understand,  the  parties  do  not  differ.  But  the 
plaintiff  in  error  contends,  that  the  only  agreement  to  be  implied  on  the 
part  of  the  company,  is,  that  they  will  pay  the  1002.  at  the  end  of  a 
year,  for  the  services  of  the  plaintiff  below,  as  attorney  and  solicitor,  in 
the  matters  specified  in  the  agreement ;  and  that  they  do  not  hire^  or, 
in  other  words,  agree  to  retain  Atm,  in  their  service  in  that  character,  in 
the  mean  time. 

On  the  other  hand,  the  defendant  in  error  contends,  that,  in  such  an 
agreement,  there  is  also  implied  a  hiring  or  agreement  to  retain  in  that 
character  for  a  year ;  and  I  am  of  that  opinion. 

I  think  that  there  is  clearly  implied  on  the  part  of  the  person  who 
contracts  to  pay  a  salary  for  services  for  a  term,  a  contract  to  permit 
those  services  to  be  performed,  in  order  that  the  stipulated  reward  may 
be  earned,  besides  an  agreement  to  pay  the  salary  at  the  end  of  the 
term. 

It  seems  to  me  that  this  is  clearly  an  agreement  to  retain  for  a  year 
certain;  and  the  only  doubt  I  have  felt  *since  the  case  was  first  r^^r oo 
argued  in  the  Exchequer  Chamber,  has  been,  whether  there  was  ^ 
an  implied  agreement  to  employ  the  plaintiff.     There  is  not,  if  that  term 
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is  used  in  the  sense  of  giving  him  business  to  do;  for,  no  such  obligation 
ip  cast  on  the  company ;  but,  if  it  means  only  to  engage  hb  service  (one 
of  the  meanings  of  that  term  given  in  Johnson's  and  Webster's  Diction- 
aries), there  is  an  implied  promise  to  that  effect. 

The  employment  in  many  capacities  may  be  said  to  continue,  where  the 
use  of  actual  service  is  optional  or  conditional  on  the  part  of  the 
employer.  Medical  advisers,  members  of  theatrical  establishments,  even 
some  descriptions  of  household  servants,  may  be  employed  at  annual 
salaries,  though  no  actual  service  may  be  ever  required.  It  is  not  those 
only  who  are  actually  called  upon  to  perform  duties,  but  those  who  are 
under  an  obligation  to  perform  them,  who  are  employed. 

I  think,  for  the  reasons  explained  in  the  judgment  of  the  Exchequer 
Chamber,  at  more  length,  6  Common  Bench  Reports,  177,  that  we  ongfat 
to  understand  this  expression  in  that  sense  of  the  word  ^^  employ,"  which 
will  support  it ;  and  "  employ,"  therefore  means  only  "  to  retain"  in 
their  service,  and  is  mere  tautology. 

The  distinction  is  very  important  indeed  between  an  agreement  to 
retain  and  employ,  in  the  sense  before  referred  to,  for  a  given  term,  and 
then  to  pay  for  services,  at  the  end  of  the  term,  a  sum  certain,  and 
simply  to  pay  a  sum  certain  for  services  at  the  end  of  a  given  term. 

In  the  former  case,  the  person  employed  has  an  immediate  remedy, 
the  moment  he  is  dismissed  without  lawful  cause,  for  a  breach  of  the 
contract  to  retain  and  employ,  and  will  recover  an  equivalent  for  the 
breach  of  the  employer's  contract,  which  may  be  less  than  the  stipulated 
wages  payable  at  the  end  of  the  term,  if  it  happens  that  he  has  the 
opportunity  of  employing  his  time  beneficially  in  another  way,  and  the 
^.qq-1  employer  is  '''not  bound  to  pay  the  whole  agreed  sum.  But,  in 
^  the  latter  case,  that  is,  if  the  agreement  is,  that  the  person 
retained  is  to  be  paid  a  certain  sum  for  his  services  at  a  certain  time, 
provided  he  serves,  there  being  no  contract  to  retain  and  employ  during 
the  term,  he  can  only  maintain  an  action  after  that  time  has  arrived,  for 
non-payment,  and  then  is  entitled  to  recover  the  full  amount,  though  his 
loss  may  be  much  less.  The  convenience  is  decidedly  in  favour  of  con- 
struing such  agreements  to  be  contracts  for  retaining,  as  well  as  for  the 
payment  of  wages. 

There  are  certainly  cases  where,  in  construing  contracts,  between 
the  employers  and  the  employed,  where  payments  at  certain  times  are 
stipulated  to  be  made  for  services,  the  court  has  not  been  able  to  pat 
such  a  construction  upon  them,  and  where  they  have  held  that  the 
contract  imported  only  an  agreement  to  give  certain  sums  at  certain 
times.  Two  cases  of  this  description,  cited  in  the  Court  of  Exchequer 
Chamber,  and  at  your  lordships'  bar,  and  much  relied  upon,  were  those 
of  Aspdin  v.  Austin,  5  Q.  B.  671  (E.  C.  L.  R.  vol.  48),  1  D.  &  M.  515, 
and  Dunn  r.  Sayles,  5  Q.  B.  685.  Both  these  are  clearly  distinguish- 
able.    In  the  former,  the  question  turned  upon  the  construction  of  a 
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contract  on  the  part  of  the  plaintiff,  to  make  cement  for  the  defendant 
and  one  Sealey,  and  to  teach  them  how  to  do  bo  ;  and,  on  the  defend- 
ant's and  Sealejr's  part,  to  pay  a  weekly  salary  for  three  years :  and 
the  point  was,  whether  there  was  an  implied  contract  to  continue  to 
employ  the  plaintiff  to  manufacture  cement  for  that  period.  The  court 
conld  not  draw  that  inference ;  and  Lord  Denman,  in  giving  judgment, 
assigns  a  very  strong  reason  for  refusing  to  do  so,  viz.  that  the  defend- 
ant would  in  that  case  be  obliged,  at  however  great  loss  to  himself,  to 
continne  his  business  for  three  years.  The  court,  therefore,  construed 
the  contract  to  be,  a  contract  only  *to  pay  sums  at  the  stated  r^^-^w 
periods  for  three  years,  on  condition  of  the  plaintiff's  perform-  ^ 
ing  the  conditions  precedent ;  and  he  would  be  entitled  to  recover  them, 
on  being  ready  and  willing  to  perform  those  conditions,  being  prevented 
by  the  defendant's  act  from  so  doing. 

In  the  other  case,  which  depended  on  the  construction  of  the  defend- 
ant's covenant  in  an  indenture,  the  term  «Mt  was  agreed,"  which  would 
make  the  stipulation  the  agreement  of  both  parties,  was  wanting.  It 
WIS  a  simple  covenant  by  the  defendant,  who,  in  consideration  of  the 
services  of  the  plaintiff's  son  as  an  apprentice  to  the  defendant,  a  sur- 
geon-dentist, covenanted  to  pay  weekly  sums  for  five  years.  The  rea- 
sons assigned  in  the  former  case  equally  applied  to  that,  as  Lord 
Denman  observed ;  and,  indeed,  it  would  be  a  strong  thing  to  imply, 
that  the  plaintiff,  who  had  only  covenanted  to  pay  certain  sums 
weekly,  thereby  impliedly  covenanted  to  carry  on  the  business  of  a 
surgeon-dentist,  at  whatever  loss  or  inconvenience  to  himself,  for  five 
years. 

A  case  to  the  contrary,  of  a  special  contract,  where  the  court  held 
that  there  was  an  agreement  to  employ  for  seven  years,  was  PilkingtoH 
V.  Scott,  16  M.  k  W.  667.t 

In  the  present  case,  we  have  to  construe  the  mutual  agreement  of 
two  parties  expressed  in  the  words  of  both  ;  and  we  must  assume  that 
we  have  all  the  agreement  before  us,  which  is  the  consideration  for  ih6 
mutual  promises ;  one,  a  company  for  life  and  fire  assurance  and  the 
grant  of  annuities,  which  must  necessarily  have  been  sure  to  continue, 
in  the  contemplation  of  both  parties,  at  least,  whether  in  fact  or  not, 
for  a  much  greater  time  than  a  year ;  the  other,  an  attorney,  whose 
adfice  and  assistance  would,  without  doubt,  be  often  required  in  the 
conduct  of  such  a  business. 

I  feel  quite  satisfied,  that,  in  such  a  case  as  this,  there  is,  upon  thd 
true  construction  of  this  agreement,  an  ^impHed  agreement  upon  r^ieqi: 
the  part  of  the  defendants  below  to  retain  the  plaintiff,  and  to  ^ 
employ  the  plaintiff,  in  the  sense  in  which  I  understand  this  word,  for 
one  year  at  least. 

It  is,  however,  suggested,  that  the  purport  of  the  agreement  is,  only 
to  vary  the  remuneration  of  the  plaintiff,  and  change  it  from  an  annual 
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bill  of  costs  to  an  annual  salary ;  the  employment  of  the  attorney  be- 
ing for  an  indefinite  time.  I  do  not  think  that  this  can  be  inferred 
from  the  agreement  stated  in  the  second  count.  The  annual  bill,  as 
"well  as  the  annual  salary,  equally  refer  to  an  employment  at  least  for 
one  year ;  and  the  agreement  in  the  first  count  (supposing  it  could 
throw  any  light  upon  the  construction  of  that  in  the  second)  cannot  be 
referred  to  for  that  purpose.  The  question  is  on  the  contract  in  the 
second  count  only ;  and  the  existence  of  that  in  the  first  count  is  nega- 
tived by  the  issue  on  non  assumpsit  as  to  that  count  being  found  for 
the  defendant. 

The  assessment  of  damages  at  the  large  sum  of  200Z.  for  the  breach 
of  the  contract  to  retain  and  employ,  was  mentioned  in  the  course  of 
the  argument  at  your  lordships'  bar,  to  show  that  the  word  «« emploj" 
must  have  been  understood  on  the  trial  in  a  difierent  sense  to  thai 
which  is  attributed  to  it  in  the  Court  of  Exchequer  Chamber,  and  held 
to  mean  the  supplying  the  plaintiff  with  business.  But  this  is  a  mere 
conjecture.  If  it  be  well  founded,  or  the  damages  are  excessive,  an 
application  should  have  been  made  to  the  Court  of  Common  Pleas,  for 
a  new  trial.  In  the  present  stage  of  the  cause,  if  the  count  is  sufficient 
in  point  of  law,  the  amount  at  which  the  damages  are  assessed  is  per- 
fectly immaterial. 

Therefore,  I  think  that  the  second  count  is  good,  and  that  the  plain- 
tiff below  would  be  entitled  to  judgment  upon  it. 
♦f^^Rl      *^^^  consideration  of  the  case  was  resumed  on  a  subsequent 
-*  day,  when 

Lord  Truro  delivered  his  opinion  as  follows: — In  this  case,  a 
writ  of  error  has  been  brought  upon  a  judgment  of  the  Exchequer 
Chamber,  reversing  a  decision  of  the  Court  of  Common  Pleas,  by 
which  the  judgment  upon  the  second  count  of  the  declaration  was 
arrested,  after  verdict  for  the  plaintiff  with  2002.  damages.  The  action 
was  brought  against  the  defendant  as  the  secretary  of  a  joint-stock 
company,  upon  an  agreement  between  the  company  and  the  plaintiff. 
The  declaration  contained  several  counts ;  but  the  second  count  only 
came  under  the  consideration  of  the  House.  [His  lordship  read  the 
count.] 

To  this  count  the  defendant  pleaded  non  assumpsit,  with  other  pleas 
which  are  not  now  material ;  and,  as  before  mentioned,  the  judgment 
was  arrested,  after  verdict,  the  count  having  been  held  bad,  upon  the 
ground  that  it  alleged  an  entire  promise  on  the  part  of  the  compaDjto 
perform  the  agreement,  and  to  retain  and  employ  the  plaintiff  as  attor- 
ney and  solicitor  of  the  company  on  the  terms  of  the  agreement,  and 
that  there  was  no  sufficient  consideration  to  sustain  that  part  of  the 
count  which  alleged  a  promise  to  retain  and  employ  the  plaintiff,— it 
being  held  by  the  court  that  the  language  imported  an  obligation  to 
furnish  actual  employment  to  the  plaintiff  in  his  profession  of  an  attor- 
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nej,  and  that,  inasmuch  aa  the  consideration  set  forth  was  iu  the  past, 
that  the  plaintiff  had  promised  to  perform  his  part  of  the  agreement, 
which  consideration,  being  a  past  or  executed  promise,  was  exhausted 
by  the  like  promise  of  the  company  to  perform  the  agreement,  and  did 
not  enure  as  a  consideration  for  the  additional  part  of  the  promise 
alleged  to  retain  and  employ  the  plaintiff,  in  the  sense  before  mentioned, 
and  also  to  perform  the  agreement. 

♦A  writ  of  error  was  brought  upon  the  arrest  of  judgment  by  r^Koir 
the  Court  of  Common  Pleas ;  and  the  Excheqtier  Chamber  gave  *• 
judgment  reversing  that  decision,  and  held  that  the  legal  effect  of  the 
agreement  was,  that  the  company  promised  to  retain  or  employ  the 
plaintiff  as  their  attorney  and  solicitor  for  an  entire  year,  in  the  sense, 
not  of  finding  actual  employment  for  the  plaintiff,  but  of  continuing 
the  relation  of  attorney  and  client  for  a  year,  at  the  stipulated  salary; 
and  that  the  allegation  of  the  promise  to  retain  and  employ  the  plain- 
tiff upon  the  terms  of  the  agreement,  was  in  effect  no  mofe  than  a 
reiteration  of  the  promise  to  perform  the  agreement,  and  that  such 
words  ought  therefore  to  be  rejected  as  surplusage,  and  that,  in  that 
view,  the  consideration  alleged  was  sufficient  to  support  the  promise. 

Upon  this  judgment  of  reversal,  a  writ  of  error  has  been  brought 
returnable  in  Parliament ;  and  the  case  has  been  ably  argued  at  your 
lordships'  bar.  On  the  part  of  the  plaintiff  in  error,  it  has  been  con* 
tended,  that  the  construction  put  by  the  Court  of  Common  Pleas  of 
the  promise  to  retain  and  employ  the  plaintiff,  was  consistent  with  the 
true  legal  import  of  the  words,  and  that  no  sufficient  consideration 
was  averred  to  support  the  promise,  understood  in  its  proper  sense : 
and  the  special  damage  alleged  was  referred  to  as  furnishing  proof  that 
the  pleader  had  averred  the  promise  to  «^  retain  and  employ,"  in  the 
sense  which  the  Court  of  Common  Pleas  had  attached  to  it.  The 
special  damage  alleged,  was,  not  only  the  loss  of  the  salary,  but  also 
the  loss  of  the  profit  which  would  have  been  earned  by  the  preparation 
of  securities,  and  conducting  suits  and  defences.  It  was  further  argued, 
that,  although  the  allegation  of  special  damage,  which  in  law  was  not  re- 
ferable to  the  promise  or  the  breach  of  it,  would  be  mere  surplusage,  and 
furnish  no  ground  of  objection,  yet  it  might  be  referred  to  for  the  purpose 
of  explaining  the  sense  in  which  *an  averment  in  the  declara-  r^crqo 
tion,  expressed  in  equivocal  words,  was  intended  to  be  under-  ^ 
stood.  Further  it  was  contended,  that,  if  the  promise  to  «' retain  and 
employ"  meant  no  more  than  to  continue  the  relation  of  attorney  and 
client  for  the  year,  and  to  pay  the  1002.  salary  at  the  end  of  the  year, 
then  no  sufficient  breach  was  assigned  ;  the  breaches  assigned  being,— 
first,  the  refusal  to  continue  to  retain  and  employ  the  plaintiff, — and, 
secondly,  in  refusing  to  pay  the  salary. 

With  regard  to  the  refusal  to  continue  to  retain  and  employ,  it  waa 
8aid,  that  such  refusal  gave  no  cause  of  action,  because  it  could  occa« 
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8ion  no  actual  or  implied  damage  to  the  plaintiff,  as  such  continuance 
to  retain  and  employ  him  was  not  necessary  to  entitle  him  to  the  salary 
of  lOOL ;  that  it  was  sufficient  so  to  entitle  the  plaintiff,  that  he  should 
continue  in  a  situation  capable  and  ready  to  be  employed  if  called  upon 
to  perform  service ;  and  that,  in  regard  to  the  non-payment  of  the 
salary  the  non-payment  was  not  averred,  but  only  a  refusal  to  pay^ 
which,  it  was  contended,  was  not  equivalent  to  an  averment  of  non- 
payment.  And,  as  to  the  alleged  loss  of  the  gain  and  profit  which 
would  have  been  acquired  by  the  plaintiff  from  the  prosecution  and 
defence  of  suits,  and  the  preparation  of  securities,  both  courts  had  con- 
curred in  the  opinion  that  the  agreement  did  not  create  any  obligation 
upon  the  company  to  furnish  such  employ,  and  that  it  could  only  be 
referred  to,  as  before  mentioned,  to  explain  that  the  averment  of  the 
agreement  by  the  company  to  retain  and  employ,  was  used  in  the  senee 
of  furnishing  the  plaintiff  with  actual  employment  as  an  attorney. 

On  tRe  part  of  the  defendant  in  error,  it  was  answered  that  the 
objections  urged  by  the  plaintiff  in  error  were  founded  upon  a  miscon- 
struction of  the  words  «« retain  and  employ,"  which,  it  was  contendedi 
did  not  import  an  obligation  to  find  actual  work  for  the  plaintiff  to  do, 
^t-QQ-i  but  *only  to  retain  and  employ  the  plaintiff,  in  the  sense  of  con- 
-'  tinuing  the  relation  between  him  and  the  company,  of  attorney 
and  client,  for  the  year ;  and  that  the  untimely  and  unjustifiable  dis- 
solution of  that  relation  within  the  year  was  a  refusal  to  retain  and 
employ  the  plaintiff,  and  gave  an  immediate  cause  of  action ;  and  that 
the  breach  is  well  assigned  by  the  allegation  of  the  refusal  by  the  com- 
pany to  retain  and  employ  the  plaintiff  on  the  terms  of  the  agreement, 
or  to  pay  him  his  salary  of  100{. ;  and  that  the  special  damage  averred 
IS  immaterial,  and  could  not  affect  the  question  whether  the  promise 
or  the  breach  be  well  alleged. 

The  case,  therefore,  resolved  itself  into  the  question,  what  is  the 
legal  import  of  the  averment  that  the  company  promised  to  perform  the 
agreement,  and  to  retain  and  employ  the  plaintiff  for  a  year,  upon  the 
terms  of  the  agreement,— whether  the  words  import  a  contract  beyond 
the  strict  legal  effect  of  the  agreement  itself.  If  they  do  not,  the 
mutual  promises  to  perform  the  agreement  are  a  sufficient  legal  con- 
sideration to  sustain  tho  count.  Tour  lordships  were,  therefore, 
pleased  to  put  this  question  to  the  judges, — «« Whether  the  plaintiff 
Would  be  entitled,  after  verdict,  to  judgment  in  the  courts  below,  upon 
tk  count  in  the  form  of  the  second  count  set  out  in  this  record."  Eight 
of  the  learned  judges  have  stated  their  opinion  to  be,  that  the  plaintiff 
would^  in  the  courts  of  law,  be  entitled,  after  verdict,  to  judgment^ 
upon  a  count  in  the  form  of  the  second  count  set  out  in  this  record; 
one  of  the  learned  judges  expressing  a  contrary  opinion. 

The  case  now  remains  for  your  lordships'  judgment :  and,  although  I 
•m  strongly  Impressed  by  the  reasons  assigned  by  the  learned  judge 
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whose  opinioQ  is  adverse  to  the  Talidity  of  the  couDt,  and  I  should  my* 
self  have  been  well  content  to  have  acted  upon  that  opinion ;  yet  I 
think,  that,  from  the  respect  due  to  the  opinions  of  the  *other  r^g^r^ 
learned  judges,  and  to  the  reasons  by  which  those  opinions  are  *• 
supported,— considering  the  question  to  be  one  of  construction  and 
pleading,  with  which  those  learned  judges  are  peculiarly  conversant,-^ 
I  cannot  but  advise  your  lordships  that  the  safer  course  will  be,  to  act 
upon  the  opinions  of  the  eight  learned  judges,  and  to  affirm  the  judg« 
ment. 

I  cannot,  however,  omit  to  observe  that  the  record  furnishes  strong 
grounds  for  believing  that  the  sense  which  the  single  learned  judge 
whose  opinion  is  against  the  validity  of  the  count,  has  ascribed  to  the 
promise  to  retain  and  employ,  is  the  sense  in  which  the  averment  was 
intended  to  be  understood;  that  is,  that  the  agreement  created  nn 
obligation  upon  the  company,  not  only  to  perform  the  agreement,  by 
retaining  the  plaintiff  for  a  year  as  the  attorney  and  solicitor  of  the 
company  at  the  salary  of  100^  a  year,  but  also  to  retain  and  employ 
him  to  prepare  the  securities  referred  to,  upon  the  terms  of  being  paid 
professional  charges  in  those  respects ;  and  that  the  judge  at  nisi  priua 
most  have  so  construed  the  promise,  as  the  plaintiff  actually  recovered 
damages  for  the  breach  of  the  agreement  in  that  sense,  although  the 
declaration  is  now  held  valid  only  because  the  eight  learned  judgea 
reject  that  construction. 

That  the  pleader  inserted  the  averment  in  the  repudiated  sense,  is 
apparent  from  the  form  of  the  breach  assigned ;  because,  after  alleging 
a  breach  of  the  agreement  by  the  company,  in  dismissing  the  plaintiff, 
and  refusing  to  employ  him  as  attorney  and  solicitor  for  the  company 
for  a  year,  or  to  pay  him  his  salary,  the  declaration  alleges  that  he  was 
thereby  deprived  of  his  salary  of  1002.,  and  was  also  deprived  of  the  gains 
and  profits  which  he  would  have  derived  from  such  employment  in  and 
about  prosecuting  and  defending  of  divers  suits  respectively  brought  by 
and  against  the  company,  and  in  and  about  the  preparing  of  divers 
bonds,  contracts,  *and  securities  for  the  company.  And,  r^ci-i 
farther,  the  declaration  alleges  that  part  of  the  salary  of  100/.  '- 
had  been  paid  before  the  commencement  of  the  action ;  so  that  the 
plaintiff's  claim  to  damages  was  limited  to  the  amount  of  the  balance 
of  the  salary  of  1002.,  if  the  promise  was  only  to  retain  and  employ  the 
plaintiff  for  a  year  at  a  salary  of  1002.,  yet  the  plaintiff  has  obtained  a 
terdict  for  2002.  damages,  to  which  he  could  only  be  entitled,  provided 
the  promise  alleged  in  the  declaration  enured  as  a  promise,  not  only 
to  retain  the  plaintiff  for  a  year  at  1002.  salary,  but  also  to  furnish  him 
with  additional  profitable  employment. 

It  is  possible,  however,  that  the  pleader  might  contend  that  the 
allegation  of  a  promise  to  retain  and  employ  was  used  only  to  explain 
that  the  promise  to  perform  the  agreement,  was,  in  legal  effect,  a  pro- 
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mise  to  retain  and  employ  the  plaintifF  as  the  attorney  of  the  company 
for  a  year,  and  that  the  special  damage  by  the  loss  of  the  profit  of 
prosecuting  and  defending  actions,  and  of  preparing  securities,  meant 
only  that  the  plaintiff,  by  his  dismissal  from  the  service  of  the  company, 
lost  that  probable  chance  of  employment  to  prosecute  and  defend  anita 
in  which  the  company  should  be  a  party,  and  of  preparing  securities, 
which  he  would  have  enjoyed  if  he  had  been  continued  in  the  seryice  of 
the  company  for  the  year ;  and  that  the  jury  were  warranted  in  adding 
to  the  balance  due  in  respect  of  his  salary,  some  damages  by  way  of 
indemnity  for  the  loss  of  that  contingent  employ  which  was  incidental 
to  his  character  of  attorney  for  the  company. 

The  case,  however,  has  not  been  presented  in  that  view:  and  tie 
cause  is  now  before  your  lordships  in  the  position  of  the  record  con- 
taining a  contract  ambiguous  in  its  terms,  which,  being  understood  in 
the  sense  in  which  alone  the  plaintiff  would  be  entitled  to  a  judgment 
♦'U.91  ^^  ^^^  favour,  his  right  to  damages  could  not  amount  to  *100{., 
'^-^  and  he  has  recovered  a  verdict,  and  costs,  for  a  judgment  for 
2002.  damages,  to  which  he  could  alone  be  entitled,  provided  the  con- 
tract averred  is  to  be  understood  in  the  sense  which  the  plaintiff 
repudiates,  and  which  the  eight  learned  judges  say  cannot  legally  be 
Ascribed  to  it.  Injustice,  therefore,  has  manifestly  been  done.  Yoor 
lordships  can  afford  no  relief  against  that  injustice.  But  I  should  have 
thought,  that,  for  such  an  incongruity  upon  the  face  of  the  record, 
BO^e  remedy  might  have  been  found,  either  by  a  venire  de  novo,  if  the 
pUintiff  refused  to  remit  the  amount  of  the  excess  of  damages,  or  by 
some  other  means.  And,  unless  the  Court  of  Common  Pleas  can 
exercise  a  summary  jurisdiction,  in  staying  the  proceedings,  upon  pay- 
ment of  the  balance  of  the  1002.  salary^  and  costs,  the  injustice  is 
irremediable. 

Your  lordships  cannot,  I  think,  do  otherwise  than  affirm  the  judg- 
ment ;  because  it  is  a  clear  rule  of  law,  that,  if  a  declaration  contains 
allegations  capable  of  being  understood  in  two  senses,  and  if,  under- 
stood in  one  sense,  it  will  sustain  the  action,  and  in  another  it  will  not, 
after  verdict,  it  must  be  construed  in  the  sense  which  will  sustain  the 
action*  Judgment  affirmed,  with  costs. 
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*MOFFATT  V.  DICKSON,  Clerk,  &c.  [*648 

A  deeUuibtioii  in  •MnmiMit  againit  the  defendant,  soed  as  clerk  to  a  eommittee  of  yisiten  ap- 
pointed pannant  to  the  8  A  9  Vict.  c.  126|  for  the  regulation,  Ac.,  of  a  connty  Inoatic  asylnniy 
•Uted  that  it  waa  agreed  by  and  between  the  plaintiff  and  the  eommittee  of  viMter*,  that,  in 
eoQitderation  that  the  plaintiff  wonld  render  his  services  as  an  architect  in  examining  the  sita 
for  a  pmposed  lanatic  asylum,  and  preparing  the  rtqnUite  proftationary  dnxunnge  for  the  ap* 
pntal  of  the  committee  of  viettere,  and  all  other  drawinge  aud  documente  required  to  be  mi- 
mitted  to  the  eommUeioHera  in  lunacgf  and  afterumrde  to  the  eeeretary  o/etatef  pnreuant  to  the 
etatetee,  and  eubeequemtlg  would  prepare  the  whole  of  the  working-drawinge,  e§timate9f  and  eptm 
eificatiome  for  an  aeglnm  to  contain  two  hundred  patienie,  the  committee  agreed  that  the  eum  of 
437/.  lOe.  ehonld  be  paid  to  the  plaintiff.  The  declaration  then  alleged  that  the  plaintiff  did 
render  bis  services  in  examining  the  site,  and  did  prepare  the  reqniaite  probationary  drawinge 
for  the  approval  of  die  eommittee,  and  had  always  been  ready  and  witling  to  prepare  all  other 
dmmimge  and  documenti  required  to  be  submitted  to  the  commiMioners  in  lunacy,  and  secre- 
tary of  state,  and  subsequently  to  prepare  the  whole  of  the  working-drawings,  estimates,  and 
speetfieationa,-— of  which  the  committee  had  notice ;  but  that  they  refused  to  permit  him  to 
complete  the  agreement,  and  wrongfully  discharged  him  from  the  further  performance  thereol 

Second  plea, — that  the  plaintiff  did  not  prepare  the  requisite  probationary  drawings  in  the  count 
mentioned: — Held,  that  the  term  *' probationary  drawings"  meant  drawings  to  be  approved 
of,  by  the  committee,  and,  if  approved  of  then  to  be  submitted  to  the  commissioners  in  lunacy 
and  secretary  of  state ;  and  consequently  that  the  plea  was  proved,  it  appearing,  that,  although 
certain  drawings  had  been  submitted  to  the  committee,  none  had  been  approved  by  them. 

Third  plea, — that  the  plaintiff  did  not  prepare  the  working-drawingi  in  the  count  mentioned  :— 
Held,  bad  on  demurrer,  as  being  a  traverse  of  a  matter  not  alleged  in  the  declaration. 

Tifth  plea, — thht  a  reasonable  time  had  elapsed  after  the  making  of  the  agreement,  and  befora 
the  plaintiff  was  discharged  from  the  further  performance  thereof,  for  the  plaintiff  to  prepara 
the  requisite  probationary  drawings  for  the  approval  of  the  committee;  that  the  plaintiff 
prepared  certain  drawings,  which  the  committee  disapproved  of  and  rejected;  and  that,  aava 
M  aforesaid,  the  plaintiff  did  not  prepare  any  probationary  drawings  for  the  approval  of  the 
eommittee;  and  that  therefore  they  discharged  him  from  the  further  performance  of  the 
aftreement,  a«  they  lawfully  might : — Held,  that  the  plea  was  proved,  by  showing  that  a  rea- 
soDable  time  for  preparing  the  requisite  probationary  drawings  had  elapsed,  and  that  nona 
wire  prepared  by  the  plaintiff  except  certain  drawings  which  the  committee  disapproved  of 
aid  rejected. 

And  held,  that,  upon  the  true  construction  of  the  oontractt  the  plaintiff  waa  entitled  to  recover 
Bf  thing  until  the  drawings  had  been  approved  by  the  several  parties  whose  approval  was  by 
th«  statute  required,  and  the  subsequent  drawings  and  estimates  were  all  completed. 

Quare,  whether  the  committee  had  power  to  make  a  oontract  for  plans  and  drawings  which 
ikanld  not  be  ultimately  approved  of? 

Qnare,  whether,  assuming  that  they  had  snoh  power,  the  plaintiff's  remedy  was  by  action  or  hj 
m'uidamua  ? 

Qwc/e,  whether,  assuming  that  the  contract  was  one  upon  which  an  aetion  might  be  maintained, 
it  eoold  properly  be  brought  against  the  clerk  t 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration,-* 
after  stating  that  the  defendant  <<  before  and  at  the  time  of  the  com- 
loencement  of  this  suit,  had  *been  and  was  duly  nominated  and  r^rAi 
appointed,  and  was  accordingly  then,  and  still  is,  according  to  ^ 
^he  force,  form,  and  effect  of  the  several  statutes  hereinafter  mentioned, 
clerk  to  the  committee  of  visiters  acting  under  and  by  virtue  and  in 
pursuance  of  a  certain  act  of  parliament  made  and  passed  in  a  session 
of  parliament  held  in  the  8th  and  9th  years  of  the  reign  of  Her  Majesty 
Queen  Victoria,  intituled  <  An  act  to  amend  the  laws  for  the  provision 
and  regulation  of  lunatic  asylums  for  counties  and  boroughs,  and  for 
the  maintenance  and  care  of  pauper  lunatics  in  England/  and  of  a  cer* 
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tain  other  act  of  parliament  made  and  passed  in  a  session  of  parliament 
held  in  the  9th  and  10th  years  of  the  reign  of  Her  Majesty  Qneen 
Victoria,  intituled  « An  act  to  amend  the  law  concerning  lunatic  asy- 
lums, and  the  care  of  pauper  lunatics  in  England,*  and  of  a  certaia 
other  act  of  parliament  made  and  passed  in  a  session  of  parliament  held 
in  the  10th  and  11th  years  of  the  reign  of  Her  Majesty  Queen  Vic- 
toria, intituled  « An  act  for  the  amendment  of  the  laws  relating  to  the 
provision  and  regulation  of  lunatic  asylums  for  counties  and  boroughs 
in  England,' "  stated,  that,  after  the  passing  of  the  said  several  statutes 
above  mentioned,  and  according  to  the  force,  form,  and  effect,  and  in 
pursuance  thereof,  a  committee  of  visiters  had  been  appointed  and 
elected  for  the  visitation,  management,  providing,  and  erecting  of  an 
asylum  for  the  pauper  lunatics  of  the  county  of  Northumberland :  that 
thereupon  therefore,  to  wit,  on  the  18th  of  March,  1848,  by  a  certain 
agreement  then  made  by  and  between  the  plaintiff  and  the  said  com- 
mittee of  visiters,  by  virtue  and  in  pursuance  of  the  said  several  statutes 
above  mentioned,  it  was  agreed,  that,  in  consideration  that  the  said 
plaintiff  would  render  his  services  as  an  architect  in  examining  the  site 
of  the  proposed  lunatic  asylum  for  the  pauper  lunatics  of  the  said 
county  of  Northumberland,  and  preparing  the  requisite  probationary 
^. .  .^  drawings  for  the  ^approval  of  the  said  committee  of  visiters,  and 
^  all  other  drawings  and  documents  required  to  be  submitted  to 
the  commissioners  in  lunacy,  and  afterwards  to  the  secretary  of  state, 
according  to  the  several  statutes  above  mentioned  in  that  behalf  made 
and  provided,  and  subsequently  would  prepare  the  whole  of  the  work- 
ing drawings,  estimates,  and  specifications,  for  an  asylum  to  contain 
two  hundred  pauper  lunatics  and  patients,  the  said  committee  of  visi- 
ters, for  the  visitation,  management,  providing,  and  erecting  of  such 
asylum  as  in  that  behalf  aforesaid,  agreed  with  the  plaintiff  that  they 
would  pay  to  him  the  9um  of  4372.  10s.  :(a)  that,  the  said  agreement 
being  so  made,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in 
consideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the  said 
committee  of  visiters,  then  promised  the  said  committee  of  visiters  to 
perform  and  fulfil  the  said  agreement  on  his  the  plaintiff's  part,  thej, 
the  said  committee  of  visiters,  promised  the  plaintiff  to  perform  and 
fulfil  the  agreement  on  their  part :  that,  although  the  plaintiff  h^td 
always  from  the  time  of  making  the  said  agreement,  performed  and  ful* 
filled  the  same  on  his  part,  and  did  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  1st  of  August,  1849,  render  his 
services  in  examining  the  site  of  the  proposed  lunatic  asylum,  and  did 
prepare  the  requbite  probationary  drawings  for  the  approval  of  the 
said  committee  of  visiters,  and  had  always  been  ready  and  willing  to 
prepare  all  other  drawings  and  documents  required  to  be  submitted  to 
the  commissioners  in  lunacy,  and  afterwards  to  the  secretary  of  state, 

(a)  AnModed  on  tiM  argument :  vide  poit^  MS. 
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as  in  that  behalf  aforesaid  mentioned,  and  subsequently  to  prepare  the 
vhole  of  the  working  drawings,  estimates,  and  specifications,  for  an 
asylum  for  two  hundred  pauper  lunatics  and  patients, — of  all  which 
premises  the  said  committee  of  visiters  had  due  notice :  yet  that  the 
said  committee  of  visiters  did  not  nor  would  perform  the  said  agree- 
ment, *nor  their  said  promise  ;  but,  on  the  contrary  thereof,  had  r^ec^/* 
hitherto  wholly  neglected  and  refused  so  to  do,  and  did  not  nor  '- 
would  permit  or  suffer  the  plaintiif  to  proceed  to  complete  the  said 
agreement,  and  then,  to  wit,  on  the  day  and  year  last  aforesaid,  wholly 
hindered  and  prevented  him  from  so  doing,  and  then  wrongfully  dis- 
charged him  from  any  further  performance  or  completion  of  his  said 
agreement  and  promise,  whereby  the  plaintiff  had  lost  and  been  de- 
prived of  the  profits  and  advantages  which  he  otherwise  might  and 
would  have  derived  and  acquired  from  the  completion  of  the  said  works. 

There  was  also  a  count  for  work  and  labour,  &c.,  by  the  plaintiff 
done,  performed,  and  bestowed,  as  an  architect,  in  and  about  the  ex- 
amining divers  sites  for  buildings,  and  the  drawing  divers  plans,  eleva- 
tions, and  sections  of  buildings  for  the  said  committee  of  visiters,  at 
their  request,  under  and  in  pursuance  of  the  said  several  statutes  above 
mentioned,  and  in  and  about  divers  other  works  for  the  said  committee 
of  visiters,  at  their  request,  under  and  in  pursuance  of  the  said  several 
statutes  above  mentioned,  and  for  divers  journeys  and  attendances  of 
the  plaintiff,  made,  performed,  and  given  by  the  plaintiff  in  and  about 
the  business  of  the  said  committee  of  visiters,  at  their  request,  under 
and  in  pursuance  of  the  said  several  statutes  above  mentioned :  and 
also  a  count  upon  an  account  stated. 

The  defendant  pleaded, — first,  to  the  first  count,  non  assumpsit. 

Secondly, — to  so  much  of  the  first  count  as  related  to  the  non-per- 
formance by  the  said  committee  of  the  said  agreement  and  of  their  said 
promise  in  that  count  mentioned, — that  the  plaintiff  did  not  perform  or 
fulfil  the  said  agreement  on  his  part,  in  this,  to  wit,  that  the  plaintiff 
did  not  prepare  the  requisite  probationary  drawings  in  the  first  count 
mentioned ;  concluding  to  the  country. 

♦Thirdly, — as  to  the  cause  of  action  in  the  introductory  part  r^^-^iy 
of  the  last  plea  mentioned, — that  the  plaintiff  did  not  perform  ^ 
or  fulfil  the  said  agreement  on  his  part,  in  this,  to  wit,  that  he  did  not 
prepare  the  working  drawings  in  the  first  count  mentioned  ;*  concluding^ 
to  the  country. 

Fourthly, — ^to  so  much  of  the  first  count  as  relates  to  the  committee 
not  permitting  or  suffering  the  plaintiff  to  proceed  to  complete  the  said 
agreement,  and  hindering  and  preventing  him  from  so  doing,  and 
^ongfully  discharging  him  from  any  further  performance  or  completion 
of  his  said  agreement  and  promise, — that  a  reasonable  time  had  elapsed 
after  making  the  said  agreement,  and  before  the  said  time  when,  &c.,  in 
the  first  count  in  that  behalf  mentioned,  for  the- plaintiff  to  prepare^  and 
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irithin  which  he  might  and  ought  to  have  prepared,  the  requisite  proba- 
tionary drawings,  to  wit,  of  the  proposed  lunatic  asylum  in  the  fint 
count  mentioned,  for  the  approval  of  the  said  committee ;  nevertheless, 
the  defendant  said  that  the  plaintiff,  though  often  requested  by  the 
said  committee  so  to  do,  did  not  nor  would,  after  the  making  of  the 
said  agreement,  and  before  the  said  time  when,  &c.,  or  at  any  other 
time,  prepare  the  said  drawings,  to  wit,  the  requisite  probationary 
drawings  of  the  proposed  lunatic  asylum,  for  the  approval  of  the  said 
committee ;  wherefore  the  said  committee,  to  wit,  at  the  time  in  the 
first  count  in  that  behalf  mentioned,  discharged  the  plaintiff  from  the 
further  performance  and  completion  of  bis  said  agreement,  and  refused 
to  permit  him  to  complete  the  same,  as  they  lawfully  might  for  the 
cause  aforesaid ;  verification. 

Fifthly, — as  to  the  cause  of  action  in  the  introductory  part  of  the 
last  plea  mentioned,— that  a  reasonable  time  had  elapsed  after  the  making 
of  the  said  agreement,  and  before  the  said  time  when,  &c.,  for  the 
plaintiff  to  prepare,  and  within  which  he  might  and  ought  to  ha?e 
*UR'\  *P^^P^^^^9  ^^®  requisite  probationary  drawings  of  the  said  pro* 
-*  posed  lunatic  asylum,  for  the  approval  of  the  said  committee; 
and  that  the  plaintiff,  ofter  the  making  of  the  said  agreement,  and 
before  the  said  time  when,  &c.,  did  prepare  divers,  to  wit,  ten  drawings, 
to  wit,  of  the  said  proposed  lunatic  asylum,  for  the  approval  of  the  said 
committee,  but  that  the  last-mentioned  drawings  were  not  approved  of 
by  the  said  committee,  but,  on  the  contrary,  the  said  drawings  were 
disapproved  of  and  rejected  by  the  said  committee,  whereof  the  plain- 
tiff had  notice ;  and  that,  save  as  aforesaid,  the  plaintiff  did  not  prepare 
any  probationary  drawings  of  the  said  proposed  lunatic  asylum  for  the 
approval  of  the  said  committee;  wherefore  the  said  committee  did, 
to  wit,  at  the  time  in  the  said  first  count  in  that  behalf  mentioned,  dis- 
charge the  plaintiff  from  the  further  performance  and  completion  of  his 
said  agreement,  and  did  refuse  to  permit  him  to  proceed  to  complete 
the  same,  as  they  lawfully  might  for  the  cause  aforesaid ;  verification. 

Sixthly, — to  the  first  count, — that  the  plaintiff  was  not  ready  or 
willing  to  prepare  the  drawings  or  documents  required  to  be  submitted 
to  the  commissioners  in  lunacy,  and  afterwards  to  the  secretary  of 
state,  as  in  the  first  count  mentioned,  modo  et  form& ;  concluding  to 
the  country. 

Seventhly, — to  the  second  and  last  counts. — ^payment  into  court  of 
1002.,  and  no  damages  ultra. 

The  plaintiff  joined  issue  on  the  first,  second,  and  sixth  pleas,  replied- 
de  injurifi  to  the  fourth  and  fifth  pleas,  and,  to  the  seventh,  damages 
oUra. 

To  the  third  plea,  the  plaintiff  demurred  specially,  assigning  for 
causes,  amongst  others, — that  it  offers  to  put  in  issue  and  traverse 
matter  not  affirmed  by  the  plaintiff  in  the  first  count  of  the  declaratiooy 


18  COMMON  BENCH.    (4  J*.  SCOTT.)  548 

in  this,  to  wit,  that  the  said  third  plea  avers  that  the  plaintiff  did  not 
prepare  the  working  drawings  in  the  first  count  ^mentioned,  and  r^^^Q 
tenders  an  issae  thereon ;  whereas  the  first  count  states  only  that  ^ 
the  plaintiff  had  always  been  ready  and  willing  to  prepare  the  same, 
and  the  plaintiff  therefore  cannot  safely  join  issue  on  the  said  third 
plea ; — that  the  said  third  plea  tenders  an  immaterial  issue,  and  the 
said  traverse  is  thereby  too  large,  and  calculated  to  embarrass  the 
plaintiff; — ^and  that,  if  the  defendant  intends  to  set  up  the  matters  in 
the  third  plea  alleged  as  an  answer  to  the  cause  of  action  in  the  first 
count,  it  ought  to  have  concluded  with  a  verification,  and  not  to  the 
country,  inasmuch  as  it  sets  up  by  way  of  non-performance  on  the  plain- 
tiff's part,  of  the  agreement  in  the  first  count  mentioned,  matters  and 
things  which  it  is  not  averred  or  intended  in  the  said  first  count  that 
the  plaintiff  did  perform.    Joinder.  • 

Bglet  (with  whom  was  J,  Tkampion),  in  support  of  the  demurrer. — ' 
The  third  plea  is  clearly  bad,  for  traversing  a  matter  which  the  count 
does  not  allege.  It  will  be  contended,  on  the  defendant's  part,  that 
the  first  count  is  bad.  It  is  submitted,  however,  that  it  discloses  a 
perfectly  good  cause  of  action :  as  to  part  of  that  which  was  the  consi- 
deration for  the  defendant's  promise  to  pay  him  the  487 Z.  10«.,  the 
plaintiff  alleges  that  he  has  performed  the  agreement  on  his  part,  and 
that  he  was  ready  and  willing  to  perform  the  remainder,  and  that  the 
defendant  had  notice  of  such  his  readiness  and  willingness,  but  prevented 
the  plaintiff  from  performing  it.  Under  that  count,  the  plaintiff  can 
recover  the  value  of  that  portion  of  the  work  which  he  has  done,  and 
damages  to  the  extent  of  the  profit  he  might  have  made  on  the  rest  if 
the  defendant  had  not  prevented  him  from  performing  it. 

Manistg^  eontrll. — The  first  count  is  clearly  bad.  It  alleges  two 
distinct  causes  of  action.  If  the  general  ^averment  of  perform-  r-^^^cA 
ance  remains  untraversed,  the  defendant's  position  will  be  ^ 
materially  endangered;  the  plaintiff  might  under  that  count  recover 
the  whole  sum  claimed,  as  for  work  done.  Unless  the  third  plea  is 
allowed  to  remain  upon  the  record,  the  plaintiff  should  consent  to  strike 
out  the  obnoxious  averment ;  as  was  done  in  Cutts  v.  Surridge,  9  Q.  B. 
1015  (E.  C.  L.  R.  vol.  58),  4  D.  &  L.  642.  There,  a  declaration  in  case 
against  F.,  S.,  and  C,  charged  that  the  defendant  F.  was  retained  by 
the  executor  of  £.  to  sell  by  auction  the  goods  which  were  of  E. ;  that 
the  defendants  had  caused  to  be  published  certain  advertisements 
announcing  the  auction,  and  announcing  that  a  certain  quantity  of 
choice  wines  would  be  sold  ther^t,  and  that  they  had  been  the  property 
of  E. ;  that  the  defendants,  knowing  the  premises,  conspired  to  bring 
to  the  place  of  sale  at  the  time  of  the  sale,  wines  of  inferior  quality 
which  bad  not  belonged  to  E.,  and  falsely  to  represent  to  the  plaintiff 
and  others  attending  the  sale,  that  these  wines  were  valuable,  and  had' 
been  the  property  of  E.,  and  were  sold  by  order  of  his  executor,  and 
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thereby  to  induce  the  plaintiff  and  others  to  purchase  them,  and  thereby 
to  deceive  and  defraud  the  purchasers ;  that  the  defendants  did  so 
bring,  &c.,  and  did  so  falsely  represent,  &c. ;  and  that  thereupon  the 
plaintiff,  at  the  request  of  F.,  purchased  a  quantity  of  such  wines,  which 
were  worthless,  and  bad  not  belonged  to  E.,  as  the  defendants  knew. 
S.  and  C.  each  pleaded  that  he  had  not  caused  the  advertisementB  to 
be  published,  modo  et  formfi :  and  the  plaintiff  demurred  to  these  pleas, 
on  the  ground  that  the  traverses  were  immaterial.  A  judge,  on  sum- 
mons, having  ordered  the  demurrers  to  be  set  aside  as  frivolous,  or  that 
the  allegations  in  the  declaration  which  the  pleas  traversed  should  he 
struck  out, — the  court  upheld  the  order :  Lord  Denman  saying :  «( The 
pleas  possibly  tender  immaterial  issues :  but,  if  so,  the  plaintiff,  by 
^..^^  introducing  into  his  ^declaration  the  averments  which  they  nega- 
-^  tive,  is  alone  to  blame.  The  defendant  is  not  bound  to  place 
himself  under  the  disadvantage  of  appearing  to  admit  their  truth,  bj 
passing  them  over  without  contradiction.  And,  if  they  are  immaterial, 
the  plaintiff  cannot  suffer  by  withdrawing  them  from  the  record."  So, 
here,  it  may  be  that  the  issue  tendered  by  the  third  plea  is  an  immate- 
rial one ;  but  if  the  allegation  which  it  traverses  is  allowed  to  remain 
in  the  declaration,  the  defendant  will  sustain  great  injustice  unless  he 
can  in  some  way  raise  an  issue  upon  it. 

Byles^  Serjt.,  in  reply,  was  stopped  by  the  court. 

Jervis,  G.  J. — I  think  the  plaintiff  is  entitled  to  judgment.  Mr 
Mani%ty^9  argument  is  based  upon  an  assumption  that  every  intendment 
is  to  be  made  against  the  declaration,  and  that,  if  it  is  possible  to  read 
it  as  involving  two  inconsistent  averments, — a  general  averment  of 
performance,  and  also  an  averment  of  readiness  and  willingness,  bat 
that  the  defendant  prevented  him  from  performing  the  contract  on  his 
part, — we  are  bound  so  to  read  it.  That,  however,  is  not  the  propei 
way  of  construing  the  declaration.  After  verdict,  or  after  pleading 
over,  the  declaration  must  be  read,  if  it  can  be  so,  in  a  sense  which  will 
make  it  good.  Giving  a  fair  and  reasonable  construction  to  the  lan- 
guage used,  I  think  the  declaration  substantially  discloses  but  one  cause 
of  action. 

Cresswell,  J. — I  am  of  the*  same  opinion.  We  are  at  liberty  to 
read  the  declaration  so  as  to  make  it  good,  and  to  consider  the  aver- 
ment of  performance  as  explained  by  what  follows  it.  So  reading  it, 
the  whole  is  consistent  and  sensible. 

^^-n-i  Williams,  J. — I  am  quite  of  the  same  opinion.  It  ^is  not 
^  necessary  to  say  whether  or  not  the  first  count  would  have  stood 
the  test  of  a  special  demurrer.  But,  being  pleaded  over  to,  it  must  be 
80  read  as  to  make  it  good,  if  possible.  It  seems  to  me  that  it  is  clearlj 
capable  of  such  a  construction  as  not  to  involve  an  averment  that  the 
whole  contract  on  the  part  of  the  plaintiff  was  performed. 

TalfourDi  J. — I  am  of  the  same  opinion.   The  count  shows  that  Um 
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plaintiff  performed  all  he  was  allowed  to  perform,  and  then  alleges  that 
the  defendant  prevented  him  from  performing  the  rest. 

Jadgment  for  the  plaintiff. 


i^i« 


The  issues  in  fact  came  on  to  be  tried  before  Jervis,  C.  J.,  at  the 
sittings  in  London  after  the  last  Trinity  Term.  The  evidence  was  as 
follows  :— 

The  plaintiff  is  an  architect.  The  defendant  is  clerk  to  the  com- 
mittee of  visiters  of  the  paaper  lunatic  asylum  for  the  county  of  North- 
umberland, acting  under  the  8  &  9  Vict.  c.  126.  In  addition  to  the 
4372.  10«.,  the  plaintiff  by  his  particulars  claimed  interest  thereon  at 
SL  per  cent,  frotii  the  10th  of  December,' 1850. 

On  the  17th  of  January,  1846,  the  justices  of  the  peace  for  'the 
county  of  Northumberland,  in  pursuance  of  the  8d  section  of  the  above- 
mentioned  statute,  caused  the  following  advertisement  to  be  inserted  in 
the  Newcastle  Journal  :— 

<»  Northumberland.  Notice  is  hereby  given,  that,  In  pursuance  of  an 
act  passed,  &c..  Her  Majesty's  justices  of  the  peace  acting  in  and  for 
the  county  of  Northumberland,  intend,  at  the  next  general  quarter  ses- 
sions of  the  peace  to  be  holden  in  and  for  the  said  county,  to  appoint 
a  committee  of  visiters,  either  to  superintend  ^the  erecting  or  r^t-ro 
providing  of  an  asylum  for  the  pauper  lunatics  of  the  said  ^ 
county  alone,  or  to  treat  and  enter  into  an  agreement  with  the  justices 
of  some  other  county  or  counties,  borough  or  boroughs,  or  with  the 
subscribers  to  some  other  lunatic  asylum  heretofore  established  by 
voluntary  subscriptions,  for  the  erecting  or  providing  an  asylum  for  the 
pauper  lunatics  of  the  said  county. 

"  By  order. 

"W.  Dickson,  Clerk  of  the  Peace." 

On  the  8th  of  February,  1848,  the  plaintiff,  having  learnt  that  the 
justices  contemplated  building  an  asylum,  wrote  to  the  clerk  of  the 
peace,  proposing  to  furnish  the  committee  of  visiters  with  probationary 
designs,  working  and  detail  drawings,  specifications,  estimates,  and 
every  other  particular,  subject  to  their  approval,  jointly  with  the  county 
surveyor,  upon  a  commission  of  5  per  cent,  to  be  divided  equally 
between  them.  This  letter  having  been  laid  before  the  committee  on 
the  28th  of  February,  they  came  to  the  following  resolutions  upon  the 
subject : — 

(« Thfit  it  would  be  more  expedient  to  the  due  execution  of  the  work, 
and  to  the  interests  of  the  county,  that  the  county -survey  or  should  not 
be  the  architect  employed  to  furnish  the  plans  for  the  asylum : 

<«That,  with  reference  to  the  proposal  of  Mr.  Moffat t,  made  in  bia 
letter  to  the  clerk  of  the  peace,  dated  the  8th  instant,  the  committee 
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disapprove  of  the  principle  of  the  method  of  payment  of  the  arehiteet 
by  per  centage  on  the  money  expended  on  the  work : 

«<  That  therefore  the  clerk  of  the  peace  be  directed  to  write  to  Mr. 
Moflfatt,  to  inquire  if  he  would  undertake  to  come  to  Northumberland, 
view  the  site,  communicate  with  the  committee,  and  furnish  probationary 
designs  for  an  asylum  to  contain  two  hundred  patients,  with  working 
and  detail  drawings,  and  every  other  particular,  subject  to  the  approval 
^.. .-  of  the  committee,  and  to  be  paid  '^'for  the  same  a  distinct  Bum 
^  of  money,  without  reference  to  the  sabsequent  execution  of  the 
work." 

In  pursuance  of  this  resolution,  the  defendant  wrote  to  the  plaintiff 
on  the  Ist  of  March,  communicating  to  him  the  wishes  of  the  commit- 
tee, and  requesting  to  be  informed  <^  the  amount  he  ^ould  expect  to  be 
paid  for  his  professional  ser^nces."  To  this  the  plaintiff  replied,  on  the 
.19th,  proposing  <»  to  examine  the  site,  and  then  to  prepare  all  requisite 
probationary  drawings  for  the  approval  of  the  committee,  and  all  othtf 
drawings  and  documents  required  to  be  submitted  to  the  commissioners 
in  lunacy,  and  subsequently  to  prepare  the  whole  of  the  working-draw- 
ings and  specifications,  for  525/. ;"  travelling  expenses  to  view  the  site, 
to  be  charged  additional.  This  sum  was  reduced  by  a  letter  from  the 
plaintiff  of  the  following  day,  to  437Z.  10#. 

At  a  meeting  of  the  committee,  held  on  the  18th  of  March,  the  fot 
lowing  resolutions  were  agreed  to : — 

«  That  the  committee,  having  considered  Mr.  Moffatt's  answer  to  the 
clerk  of  the  peace,  are  of  opinion  that  the  most  prudent  step  for  the 
interest  of  the  county,  and  right  performance  of  the  work,  would  be,  te 
accept  Mr.  Moffatt's  proposal  contained  in  his  letteri  with  the  explana- 
tion contained  in  his  postscript  letter : 

«« That  therefore  the  clerk  of  the  peace  be  directed  to  write  to  Mr. 
Moffatt,  in  reply,  to  say  that  the  visiting  committee,  before  whom  be 
laid  both  his  letter  and  postscript  letter,  have  considered  his  proposal 
as  contained  in  both,  and  are  ready  to  agree  to  the  sum  of  4872.  10a., 
to  be  paid  to  him  for  his  services  in  examining  the  site,  preparing  the 
requisite  probationary  drawings  for  the  approval  of  the  committee,  and 
all  other  drawings  and  documents  required  to  be  submitted  to  the  com- 
znissioners  in  lunacy,  and  afterwards  to  the  secretary  of  state,  and 
subsequently  to  prepare  the  whole  of  the  working-drawings,  estimates, 
^t-rrri  ^"^  specifications,  for  an  '^'asylum  to  contain  two  hundred 
^  patients ;  and  to  add,  that  the  committee  are  desirous  to  have 
the  work  commenced  as  soon  as  can  be  made  convenient ;  and  there- 
fore, that,  as  the  quarter  sessions  are  fixed  to  be  held  at  Morpeth  on 
Wednesday,  the  5th  of  April,  it  is  desirable  that  he  should  make  his 
examination  of  the  site  before  or  at  that  time." 

In  pursuance  of  this  resolution,  the  defendant,  on  the  18th  of  March, 
wrote  to  the  plaintiff,  as  follows : — 
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<(  Sir, — ^I  have  received  both  your  letters  this  morning,  and  they  have 
been  laid  by  me  before  the  committee  of  justices  at  their  meeting  held 
this  day.  They  have  given  the  matter  full  consideration :  and  I  have 
.  been  directed  by  them  to  state  to  you  that  they  are  ready  to  accede  to 
your  proposal,  to  pay  you  the  sum  of  437/.  10«.  for  your  services  in 
examining  the  site  for  the  proposed  lunatic  asylum,  preparing  the  re- 
quisite probationary  drawings  for  the  approval  of  the  committee,  and 
all  other  drawings  and  documents  required  to  be  submitted  to  the  com- 
missioners in  lunacy,  and  afterwards  to  the  secretary  of  state,  and  sub- 
sequently to  prepare  the  whole  of  the  working-drawings,  estimates,  and 
.  specifications,  for  an  asylum  to  contain  two  hundred  patients.  I  am 
also  directed  by  the  committee  to  say  thaft  they  are  desirous  to  have 
the  work  commenced  as  soon  as  can  be  made  convenient,  and  there- 
fore as  the  quarter  sessions  are  to  be  held  at  Morpeth  on  Wednesday, 
the  5th  of  April  next,  they  think  it  desirable  that  you  should  make 
your  examination  of  the  site  before  or  at  that  time." 

The  plaintiiT  accordingly,  having  viewed  the  proposed  site  of  the 
building,  and  having  prepared  three  probationary  drawings,  consisting 
of  the  elevation,  the  ground-plan,  and  first  floor,  submitted  them  to 
the  committee,  who,  at  a  meeting  of  the  5th  of  April,  passed  the  fol- 
lowing resolution : — 

<(Mr.  Moffat t,  the  architect,  having  attended  the  ^committee  r^rKo 
with  a  sketch  of  plan  and  elevation  of  a  pauper  lunatic  asylum  *- 
to  be  built  for  the  county  under  CoUingwood,  and  given  his  explanation 
on  both,  the  committee  are  of  opinion  that  Mr.  Moifatt's  plan  shows 
an  arrangement  likely  to  provide  well  for  the  uses  intended,  but  disap- 
prove of  the  elevation,  both  for  its  appearance,  and  for  the  probable 
cost  at  which  it  must  be  executed ;  and,  consequently,  they  have  re- 
quested Mr.  Moifatt  to  prepare  another  elevation  to  be  submitted  to  the 
committee/' 

The  plaintiflf,  conceiving  that  his  plans  were  approved  by  the  com- 
mittee, proceeded  to  make  the  required  alterations  in  the  elevation,  and 
to  prepare  the  working  and  detail  drawings  for  the  approval  of  the  com- 
missioners  in  lunacy.  Whilst  these  drawings  were  in  progress,  the 
chairman  and  two  other  members  of  the  committee  called  at  the  plain- 
tiff*s  oflice  in  London,  to  inspect  them,  and  make  suggestions  thereon. 
These  plans  and  drawings  were  accordingly  sent  down  to  the  defendant 
for  the  purpose  of  being  laid  before  the  committee.  The  committee 
were  still  dissatisfied,  and  further  alterations  were  made ;  and,  on  the 
7th  of  April,  1849,  the  committee  came  to  the  following  resolution  i-n^ 

«  The  chairman  produced  to  the  committee  all  the  papers  of  commu- 
nication with  Mr.  Moffatt,  the  architect,  since  his  first  application, 
through  the  derk  of  the  peace,  to  the  committee,  by  letter  on  the  8th 
of  February,  1848.  These  papers  were  read  and  considered ;  and  the 
committee  came  to  the  resolution  that  they  are  much  dissatisfied  at  the 
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plans  hitherto  submitted  by  Mr.  Moffatt  for  the  approval  of  the  com- 
mittee, framed  in  a  style  of  architecture  much  too  ornamental  and  too 
costly  to  justify  the  committee  in  adopting  them,  and  gave  him  direc- 
tions to  alter  them  in  that  respect :  that  Mr.  Moffatt  then  made  0!r- 
tain  slight  alterations,  but  still  the  plans  were,  in  the  opinion  of  tbe 
*f;'-7l  ^^^  members  of  the  '^'committee  who  were  directed  to  see  Mr. 
-'  Moffatt  in  London,  little  improved,  and  far  from  satisfactory,  aa 
appears  by  their  report  to  the  bench  in  July,  1848,  at  Hexham,  and 
again  the  committee  required  the  plans  to  be  made  more  plain  ;  but  tlM 
plans  submitted  for  the  third  time  to  their  consideration,  at  Newcastle, 
on  the  24th  of  March,  1849,  were  framed  in  the  same  style  of  archi- 
tecture :  It  is  therefore  resolved,  that  the  committee  can  never  adopt 
the  plans  already  submitted,  and  that  Mr.  Moffatt  be  now  required  to 
furnish  other  probationary  drawings,  of  a  plain  substantial  character, 
for  the  approval  of  the  committee,  having  regard  to  the  internal  ar- 
rangements, and  not  to  the  ornamental  style  of  the  building ;  and  that 
the  same  be  submitted  to  the  approval  of  the  committee  at  their  meet- 
ing to  be  held  on  the  1st  of  June  next ;  in  default  of  which,  the  com- 
mittee will  feel  it  their  duty  to  the  county  to  lose  no  time,  and  to  pro- 
ceed no  further  in  the  business  with  Mr.  Moffatt." 

A  third  set  of  plans  was  sent  to  the  defendant  in  August,  1849,  and 
was  laid  before  the  committee,  who,  having  considered  them,  came  to 
the  following  resolution : — <<  The  committee  considered  further  Mr. 
Moffatt's  proposed  plans,  and  came  to  the  opinion  that  they  do  not, 
upon  the  whole,  make  such  provision  for  the  asylum  as  they  can  on 
behalf  of  the  county  approve,  and  therefore  that  the  committee  reject 
them  ;  and  that  the  chairman  communicate  the  above  resolution  to  Mr. 
Moffatt,  and  declare  to  him  that  the  committee  have  determined  to  pro- 
ceed no  further  with  him  in  the  business." 

The  working-drawings,  estimates,  and  specifications,  had  not  beea 
prepared. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  action  would 
not  lie, — that  the  committee  of  visiters  were  only  acting  ministerially 
for  the  general  body  of  justices, — that,  unless  the  committee  were 
acting  strictly  in  pursuance  of  the  statute,  the  clerk  could  not  be 
^.  .Q^  sued, — *and  that  the  plaintiff's  remedy,  if  any,  was  by  mandamoa, 
-^  to  compel  the  justices  to  make  a  rate,  under  the  8  &  9  Vict,  c 
126,  s.  83,  for  the  purpose  of  raising  the  funds  out  of  which  to  pay 
his  demand,  or  by  action  upon  the  case  for  a  breach  of  their  duty  in 
that  respect. 

Under  the  direction  of  his  lordship,  a  verdict  was  taken  for  tbe 
plaintiff  upon  the  first  count,  for  the  sum  claimed,  the  jury  saying,  that, 
in  their  opinion,  the  work  done  was  worth  4872. 10a.,  if  the  plaintiff 
could  recover  upon  the  second  count :  and  leave  was  reserved  to  tbe 
defendant  to  move  to  enter  a  verdict  for  him  on  the  second  count|  if 
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the  court  shoald  be  of  opinion  that  the  objections  urged  at  the  triid 
vere  well  founded. 

Knowlesj  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly ; 
or  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  evidence. 
He  referred  to  the  2d,  8d,  4th,  14th,  15th,  16th,  17th,  28th,  and  88d 
sections  of  the  8  &  9  Vict.  o.  126,  and  to  the  cases  of  Tuck  v.  Ruggles, 
5  Esp.  N.  P.  0.  237,  Allen  v.  Waldegrave,  2  J.  B.  Moore,  621  (E.  C. 
L.  R.  vol.  4),  8  Taunt.  566  (E.  C.  L.  R.  vol.  4),  Cane  v.  Chapman,  5 
Ad.  &  E.  647  (E.  C.  L.  R.  vol.  81),  1  N.  &  P.  104,  and  Bogg  v.  Pearse, 
10  C.  B.  584  (E.  C.  L.  R.  vol.  70). 

Byles,  Serjt.,  and  J,  Thompsuny  in  Hilary  Term  last,  showed  cause.—- 
The  first  question  is,  whether  the  committee  of  visiters  were  enabled  by 
the  statute  to  enter  into  such  a  contract.   The  statute  8  &  9  Vict.  c.  126, 
is  intituled  « An  act  to  amend  the  laws  for  the  provision  and  regulation 
of  luDatic  asylums  for  counties  and  boroughs,  and  for  the  maintenance 
and  care  of  pauper  lunatics  in  England."    The  second  section  empowers 
justices  of  the  peace  for  every  county  and  borough  not  having  a  lunatio 
asjlam,  to  provide  one.     The  8d  section  requires  them  to  give  notice 
in  a  certain  way  of  their  intention  to  appoint  a  committee  to  super- 
intend the  providing  of  *an  asylum.     Section  4  authorizes  them  r^Kcq 
to  appoint   a  committee   for  that  purpose.     Section  14  regu-  ^ 
lates  the   meetings  of  the   committee  of  visiters.    The  16th  section 
enacts,  '^  that  every  committee  of  visiters  may  sue  and  be  sued  in  the 
name  of  their  clerk ;  and  that  no  action  which  may  be  brought  or  com- 
menced by  or  against  any  such  committee  of  visiters  in  the  name  of 
tbeir  clerk,  shall  abate  or  be  discontinued  by  the  death  or  removal  of 
such  clerk,  but  the  clerk  for  the  time  being  to  the  visiters  shall  alwajra 
le  deemed  plaintiff  or  defendant  in  such  action,  as  the  case  shall  be.*' 
Then  comes  the  section  which  empowers  the  committee  to  contract  for 
plans  and  estimates  for  building  an  asylum :  it  enacts  '^  that  the  com- 
mittee of  visiters  for  any  county  or  borough  for  which  an  asylum  for 
pauper  lunatics  shall  for  the  time  being  be  required^  shall,  subject  as 
hereinafter  mentioned,  procure,  examine,  and  determine  on  plans  and 
estimates  of,  and  contract  for  the  purchase  of  lands  and  buildings,  and 
for  building,  erecting,  &c.,  and  completing  an  asylum  for  which  such 
visiters  shall  be  appointed ;  and,  subject  as  aforesaid,  shall  also  contract 
for  making,  laying  out,  and  completing  the  yards,  courts,  outlets,  groundSi 
lands,  and  appurtenances  to  such  asylum,  &c. :  Provided  always,  that 
the  said  visiters  shall  from  time  to  time  make  their  report  to  the  general 
or  quarter  sessions  of  the  county  or  borough  for  which  they  shall  be 
elected,  of  the  several  plans,  estimates,  contracts,  and  purchases  which 
Bhall  have  been  agreed  upon,  and  of  the  sum  or  sums  of  money  necessary 
to  be  raised  and  levied  for  defraying  the  purchase-moneys  and  expenses 
thereof  on  the  county  or  borough, — which  plans,  estimates,  contracts, 
and  purchases  shall  be  subject  to  the  approbation  of  the  court  of  general 
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or  quarter  sessions  of  the  county,  and  of  the  justices  of  such  borough 
before  the  same  shall  be  carried  into  execution."  The  28th  section 
*^ffni  ^°^^^  '^that  every  committee  of  visiters  shall  submit  all  *propo- 

-^  sals  for  building  or  providing  asylums,  &c.,  and  all  contracts  and 
all  plans  which  may  be  intended  to  be  adopted  for  such  asylums,  accom- 
modation, and  premises,  to  the  commissioners  in  lunacy,  who  shall  make 
such  inquiries  in  reference  thereto  and  to  the  lunatics  to  be  provided  for, 
,  as  they  shall  deem  proper,  and  shall  report  thereon  in  writing  to  one  of 
Her  Majesty's  principal  secretaries  of  state ;  and  the  estimates  of  the 
costs   and   expenses    of    carrying  into  execution   such   contracts  for 
any  of  the  purposes  of  this  act,  in  reference  to  the  purchase  of  land,  or 
,  the  building  or  providing  any  asylum  or  additional  asylum  or  accommo- 
dation for  pauper  lunatics,  shall  be  submitted  to  Her  Majesty's  secret&rj 
of  state ;  and  no  such  proposals,  agreements,  contracts,  estimates,  or 
plans,  shall  be  accepted,  executed,  or  carried  into  effect,  until  the  same 
shall  be  approved  of  by  the  said  secretary  of  state,  by  writing  under 
.  his  hand  and  seal."     If  the  committee  are  authorized  to  build,  they  are 
clearly  authorized  to  take  all  necessary  steps  for  that  purpose,  and, 
amongst  others,  to  contract  with  an  architect  for  the  plans  and  esti- 
mates.    The  33d  section  provides  for  the  raising  of  the  requisite  funds: 
it  enacts,  '^  that,  in  order  to  pay  and  defray  the  moneys,  costs,  and 
expenses  which  shall  be  or  shall  become  payable  by  any  county  or  borough 
for  any  of  the  purposes  of  this  act,  &c.,  the  justices  of  every  such  county, 
at  any  general  or  quarter  sessions  for  the  same,  may  and  shall  assess 
and  tax  a  general  county-rate  or  rates  upon  such  county,  and  may  and 
«hall  fix  a  sum  or  rate  to  be  contributed  by  all  places  whatsoever  within 
,Buch  county  (other  than  any  borough  being  within  such  county,  or  by  this 
act  for  the  purposes  thereof  annexed  thereto),  and  whether  such  place  en 
.  places  shall  or  shall  not  be  liable  to  contribute  to  an  ordinary  county- 
rate  ;  and  the  council  of  every  borough  may  and  shall  assess  a  general 
.borough-rate  in  the  nature  of  a  county-rate  upon  such  borough;  and 
*t{RM  *^^^  ^^'^  rates  shall  be  collected,  levied,  and  recovered  in  the 

^  same  manner,  and  by  the  same  powers,  authorities,  ways,  and 
means,  and  under  the  same  penalties,  as  the  ordinary  rate  for  such 
county  or  borough  respectively  may  by  law  be  collected,  levied,  and 
recovered ;  and  the  moneys,  costs,  and  expenses  to  be  paid  or  contri- 
buted by  any  county  or  borough  for  the  purposes  of  this  act,  shall  be 
paid  by  the  treasurer  of  such  county  or  borough,  out  of  the  rates  afore- 
said, to  the  treasurer  of  the  asylum  to  which  such  county  or  borough 
^hall,  either  alone  or  jointly,  pay  or  contribute:  Provided  always  that 
jt  shall  be  lawful  for  the  town  council  of  any  borough,  if  they  shall 
think  fit,  to  direct  that  any  moneys  which  shall  become  payable  for  the 
purposes  of  this  act,  or  any  part  thereof,  shall  be  paid  out  of  the 
borough-fund  of  such  borough,  and  such  moneys  shall  be  paid  by  the 
treasurer  of  such  borough  out  of  such  fund  accordingly."    It  is  uid 
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that  the  plaintiflf *8  remedy  is  by  mandamus ;  but,  suppose  be  adopts 
that  coarse,  what  sum  is  he  to  ask  for  ?  [Maule,  J. — It  may  be  that 
the  allegation  that  a  certain  sum  was  due  to  him  from  the  justices, 
might  be  traversed  on  the  mandamus.]  The  statute  authorizing  the 
committee  to  contract,  impliedly  renders  them  answerable  in  damages 
for  a  breach  of  their  contract.  [Maulb,  J. — Did  the  time  for  paying  the 
money  ever  arrive  ?  The  plaintiff  had  to  prepare  probationary  drawings 
Buch  as  the  committee  of  visiters  could  approve  so  as  to  lay  them  before 
the  commissioners  in  lunacy.  When  the  commissioners  approve  of  the 
plaDS,  and  not  before,  it  will  be  the  plaintiff's  duty  to  prepare  thi 
working-drawings  and  specifications.  What  contract  was  there  to  pay 
the  money,  in  the  event  which  has  happened  ?]  Suppose  the  committee 
of  visiters  are  guilty  of  a  breach  of  contract  other  than  the  non-pay- 
ment of  a  sum  of  money, — ^are  they  not  liable  for  it  ?  [Jervis,  G.  J. 
— The  plaintiff  takes  the  risk  of  the  commissioners  in  ^lunacy  r^e/^.^ 
approving  of  his  plan.]  That  the  justices  were  not  individually  ^ 
liable,  is  clear, — Allen  v,  Waldegrave,  2  J.  B.  Moore,  621  (E.  C.  L.  R. 
vol.  4) ;  8  Taunt.  566  (E.  C.  L.  R.  vol.  4) ;  Tuck  t^.  Raggles,  5  Esp.  N. 
P.  C.  237 ;  Jefferys  v.  Gurr,  2  B.  &  Ad.  838  (E.  C.  L.  R.  vol.  22) ;  Bogg 
r.  Pearse,  10  C.  B.  534  (E.  C.  L.  R.  vol.  70).  But  the  cases  of  Emery  v. 
Dale,  1  C.  M.  &  R.  695  ;t  4  Tyrwh.  696 ;  Wormwell  v.  Hailstone,  6 
Bingh.  666  (E.  C.  L.  R.  vol.  19),  4  M.  &  P.  612 ;  The  King  v.  The  St. 
Katharine's  Dock  Company,  4  B.  &  Ad.  360  (E.  G.  L.  R.  vol.  24),  and 
Cane  v.  Chapman,  5  Ad.  k  E.  647  (E.  C.  L.  R.  vol.  31),  1  N.  &  P.  104, 
show  that  the  action  is  properly  brought  against  the  clerk,  though  per- 
haps execution  could  not  issue  against  him.  The  second  and  fifth  pleas 
clearly  were  not  proved.  The  plaintiff  did  prepare  the  probationary 
drawings,  and  they  were  such  as  the  committee  of  visiters  ought  to 
have  approved.  [Mauls,  J. — The  fifth  plea  assumes  that  the  com- 
mittee had  a  peremptory  right  to  reject  the  plans :  and  it  is  proved 
that  they  did  reject  them.] 

Knowles  and  ManUty^  in  support  of  the  rule.— The  committee  of 
visiters  are  by  the  act  of  parliament  intrusted  with  the  performance  of 
a  public  duty,  and  are  not  personally  responsible  for  contracts  made 
by  them.  It  is  true  they  have  power  to  contract;  but  the  parties 
contracting  with  them  know  from  the  statute  that  they  are  not  the 
parties  to  pay.  The  duty  of  carrying  the  directions  of  the  act  into 
effect  is  delegated  to  them ;  but  the  duty  of  defraying  the  expenses  of 
and  relating  to  the  building,' is  oast  upon  the  general  body  of  justices. 
The  second  and  fifth  pleas  were  proved.  The  second  is,  that  the  plain- 
tiff did  not  prepare  the  requisite  probationary  drawings.  That  means 
Bach  drawings  as  the  committee  in  their  discretion  may  determine  to 
Babmit  to  the  approval  of  the  commissioners  in  lunacy.  No  such 
drawings  have  in  fact  been  prepared.  [Jervis,  C.  J. — Assum-  r^rgo 
iag  that  the  plaintiff  laid  before  the  committee  ^plans  which  they  ^ 
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oaght  reasonably  to  have  approved,  is  the  fifth  plea  proved  ?]  Wbether 
they  did  approve  or  not,  is  a  very  different  question  from  whether  thej 
ought  to  have  approved. 

At  the  suggestion  of  the  court,  the  first  count  of  the  declaratioii 
was  afterwards  amended,  by  substituting  for  the  words,  «<  agreed  with 
the  said  plaintiff  that  they  would  pat/  to  him  the  $umof4S7L  10«./'  tbe 
words  «  agreed  with  the  said  plaintiff  that  the  sum  of  437Z.  10«.  ilmli 
he  paid  to  the  plaintiff;'*  the  Lord  Chief  Justice  intimating  that  the 
declaration  as  it  stood  was  at  variance  with  the  resolution  which  cod- 
Btituted  the  contract,  and  that  he  should  have  amended  it,  if  asked,  at 
the  trial.  Cur.  adv.  vuU. 

Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  an  architect, 
against  the  defendant,  as  clerk  to  the  committee  of  visiters  acting  for 
the  county  of  Northumberland,  under  the  lunatic  asylum  acts. 

The  declaration,  after  stating  that  a  committee  of  visiters  had  been 
appointed  for  providing  a  lunatic  asylum  under  the  acts,  and  that  the 
defendant  had  been  appointed  their  clerk,  alleged,  that,  by  a  certain 
agreement  between  the  plaintiff  and  the  committee  of  visiters  under 
those  acts,  it  was  agreed,  that,  in  consideration  that  the  plaintiff  would 
render  his  services  as  an  architect,  in  examining  the  site  of  the  proposed 
lunatic  asylum  for  the  pauper  lunatics  of  the  said  county  of  Northum- 
berland, and  preparing  the  requisite  probationary  drawings  for  the 
approval  of  the  committee  of  visiters,  and  all  other  drawings  and  doca- 
ments  required  to  be  submitted  to  the  commissioners  in  lunacr,  aod 
afterwards  to  the  secretary  of  state,  according  to  the  acts  of  parlia- 
^-«.,  ment,  and,  subsequently,  would  prepare  the  whole  of  the  *work- 
-^  ing-drawings,  estimates,  and  specifications,  for  an  asjium  to 
contain  two  hundred  pauper  lunatics,  the  said  committee  of  visiters 
promised  the  plaintiff,  to  pay  him,  the  plaintiff,  the  sum  of  4372.  I0i« 
It  then  stated  mutual  promises,  and  concluded  by  averring,  that, 
although  the  plaintiff  did  render  his  services  in  examining  the  proposed 
site,  and  did  prepare  the  requisite  probationary  drawings  for  the  appro- 
val of  the  committee  of  visiters,  and  had  always  been  willing  to  perform 
the  rest  of  his  contract ;  yet  the  committee  of  visiters  did  not  perform 
their  part  of  the  agreement,  and  did  not  permit  the  plaintiff  to  complete 
his  agreement,  but  wrongfully  discharged  him  therefrom.  There  was 
also  a  count  for  work  and  labour  and  materials,  and  for  journejs. 

To  this  declaration,  the  defendant  pleaded,  amongst  other  things- 
first,  that  the  committee  of  visiters  did  not  promise,  modo  et  forma,— 
secondly,  that  the  plaintiff  did  not  prepare  the  requisite  probationarj 
drawings,  modo  et  formfi, — fifthly,  that  a  reasonable  time  elapsed  before 
the  said  time  when,  &c.,  within  which  the  plaintiff  might  and  ooght  to 
have  prepared  the  requisite  probationary  drawings  for  the  approval  of 
the  committee ;  that  the  plaintiff  did  prepare  divers,  to  wit,  ten  draw* 


18  COMMON  BENCH.    (4  J.  SCOTT.)  664 

iogs  of  the  proposed  lunatic  Mjlum,  which  were  not  approved  of  by  the 
committeei  but  were  rejected  by  them ;  and  that  the  plaintiff  did  not 
prepare  any  other  probationary  drawings  for  the  approval  of  the  com- 
mittee.   To  this  plea,  de  injorift  was  replied. 

At  the  trial,  the  following  were  the  facts  of  the  case : — On  the  18th 
of  March,  1848,  the  committee  passed  a  resolation  authorizing  their 
clerk  to  write  to  the  plaintiff  that  they  «<  were  ready  to  agree  to  the 
sum  of  4372.  10«.,  to  be  paid  to  him  for  his  services  in  examining  the 
site,  preparing  the  requisite  probationary  drawings  for  the  approval  of 
the  committee,  and  all  other  drawings  and  documents  required  to  be 
submitted  to  the  ^commissioners  in  lunacy,  and  afterwards  to  r^ir/^r 
the  secretary  of  state,  and  subsequently  to  prepare  the  whole  of  ^ 
the  working-drawings,  estimates,  and  specifications  for  an  asylum  to 
contain  two  hundred  patients ;  and  to  add,  that  the  committee  were 
desirous  to  have  the  work  commenced  as  soon  as  could  be  made  conve- 
nient/' The  clerk  accordingly  wrote  to  the  plaintilT,  that  the  com- 
mittee were  ready  to  accede  to  his  proposal  to  pay  him  the  sum  of  437Z. 
10«.  for  his  services,  &c.,  as  mentioned  in  the  resolution.  The  plaintiff 
accordingly  examined  the  site  of  the  proposed  lunatic  asylum,  and  drew 
three  sets  of  plans.  The  first  set  of  plans  was  laid  before  the  committee 
in  April,  1848,  when  the  committee  were  of  opinion  that  the  arrange- 
ment was  likely  to  provide  well  for  the  uses  intended,  but  disapproved 
of  the  elevation,  both  from  its  appearance  and  its  probable  cost,  and 
requested  the  plaintiff  to  prepare  another  elevation.  The  plaintiff  pro- 
ceeded to  alter  the  elevation ;  being  attended  in  London,  from  time  to 
time,  by  several  members  of  the  committee. 

In  the  mean  time,  it  was  discovered  that  the  site  originally  proposed 
for  the  lunatic  asylum  had  been  underwrought  for  coals ;  and,  accord- 
inglj,  a  new  site  was  selected,  but  this  did  not  necessitate  any  alteration 
in  the  original  plans.  The  second  set  of  plans  was  considered  by  the 
committee  in  April,  1849,  and  was  disapproved  of,  because  the  style 
of  architecture  was  much  too  ornamental  and  costly ;  and  the  plaintiff 
iras  required  to  furnish  other  probationary  drawings,  of  a  plain  inex- 
pensive character,  for  the  approval  of  the  committee,  at  their  meetfog 
of  the  Ist  of  June.  At  the  same  time,  the  plaintiff  was  informed, 
that,  if  this  was  not  done,  the  committee  would  feel  it  to  be  their  duty 
to  lose  no  further  time,  and  to  proceed  no  further  in  the  business  with 
him.  The  third  set  of  plans  was  considered  in  August,  1849,  when  the 
eommittee  resolved  that  theynlid  not  make  *such  provision  for  r^t-^^ 
the  asylum  as  the  committee  could  approve,  and  therefore  ^ 
rejected  them,  and  determined  to  proceed  no  further  with  the  plaintiff 
i&  the  business. 

Upon  these  facts,  it  was  contended  at  the  trial,  that  the  defendant 
vas  entitled  to  a  verdict  upon  the  issue  on  the  first,  second,  and  fifth 
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pleas :  bat  the  variance  between  the  promise  laid  in  the  declaration, 
and  the  resolution  anthorizing  the  defendant  to  write  to  the  plaintiff, 
was  not  pointed  out* 

I  saved  the  points  which  arose  upon  those  issues ;  and  the  jarj  foncd 
for  the  plaintiff,  assessing  his  damages  at  4372.  10«.  upon  the  first 
count,  and  stating,  that,  in  their  opinion,  the  work  done  was  wortli 
4S7Z.  10«.,  if  the  plaintiff  coold  recover  upon  the  last  count. 

The  verdict  was  entered  upon  the  first  count ;  and  I  gave  the  plam- 
tiff  leave  to  enter  the  verdict  upon  the  second  count,  if  he  could  not 
sustain  his  verdict  upon  the  first  count. 

The  rule  which  was  subsequently  granted  has  presented  serenl 
questions  for  the  consideration  of  the  court :  but,  in  the  view  which  ve 
take  of  (his  case,  it  is  not  necessary  to  decide  those  questions  in  tbe 
present  stage  of  the  proceedings.  Upon  the  discussion  of  this  nit, 
the  variance  between  the  declaration  and  the  resolution  of  the  commit- 
tee, was  adverted  to.  On  the  one  hand,  it  was  contended  that  the 
resolution  amounted  to  a  personal  undertaking  to  pay  the  plaintiff;  on 
the  other  hand,  it  was  said  merely  to  mean  that  the  plaintiff  should  be 
paid  according  to  the  statute,  and  that,  if  it  was  a  personal  promise  on 
the  part  of  the  committee,  it  was  not  authorized  by  the  statute,  and  in 
that  case  the  defendant  could  not  be  sued  as  clerk.  At  the  suggestion 
of  the  court,  the  declaration  has  been  amended  according  to  the  fsct, 
and  is  now  in  the  terms  of  the  resolution.  The  question  is  therefore 
on  the  record.  The  promise  is  proved  as  laid ;  and  the  defendant  maj, 
^^f>71  ^^  ^^  *please,  move  in  arrest  of  judgment,  and  so  raise  the  qaea- 
-■  tion. 

With  respect  to  the  pleas,  we  are  of  opinion  that  the  verdict  ongfat 
to  be  entered  for  the  plaintiff  upon  the  second  plea.  The  term  "pro- 
bationary drawings"  may  mean,  drawings  to  be  approved  of  bj  the 
committee,  and,  if  approved,  then  to  be  submitted  to  the  commissioners 
and  the  secretary  of  state ;  or  it  may  mean,  drawings  that  are  to  be 
approved  by  all  the  requisite  parties.  If  it  means  the  former,  the  plea 
is  proved ;  if  the  latter,  it  is  not  proved.  We  think  that  the  former  is 
the  proper  meaning,  and  that  therefore  the  plaintiff  should  have  the 
verdict  on  this  plea. 

Upon  the  fifth  plea,  we  are  of  opinion  that  the  verdict  ought  t^  be 
entered  for  the  defendant.  We  think  that  a  reasonable  time  had  elapsed 
within  which  the  plaintiff  ought  to  have  prepared  the  requisite  proba- 
tionary drawings ;  and  it  having  been  proved  that  all  the  drawings 
were  rejected  which  were  prepared,  that  plea  is  proved.  Whether 
this  plea  is  an  answer  to  the  declaration,  will  be  a  question  which 
the  plaintiff  may  raise  by  motion  to  enter  judgment  non  obstante 
veredicto. 

Upon  so  much  of  the  plea  of  non  assumpsit  aa  applies  to  the  last 
count,  the  verdict  must  be  for  the  defmdant. 
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This  is  the  result  of  our  opinion  npon  the  several  points,  and  also  of 
the  arrangement  which  was  made  at  the  trial. 

Rule  accordingly. 


May  4.    Bylti^  Serjt.,  in  Easter  Term,  moved  for  judgment  non 
obstante  veredicto  on  the  fifth  plea. — The  finding  of  the  jury  aOSrms 
that  the  plaintiff  did  prepare  the  requisite  probationary  drawings,  if 
<<  probationary "  means  drawings  reasonably  fit  for  approval,  and  which 
the  committee  of  visiters  ought  to  have  approved.     [Jervis,  C.  J.— * 
The  result  of  our  judgment  is,  that  *"  probationary  drawings"  r^r^o 
in  that  plea,  means,  drawings  to  be  approved  by  the  committee,  ^ 
and,  if  approved  by  them,  then  to  be  submitted  to  the  commissioners 
in  lunacy,  and  the  secretary  of  state.     My  Brothers  Maule  and  Cress- 
well  thought  they  must  be  approved  by  all  the  parties  to  whose  judg* 
ment  they  were  to  be  submitted.]   Suppose  a  man  contracts  for  repairs 
to  be  done  to  his  satisfaction,  or,  to  be  approved  of  by  him,  and  it  was 
proved  that  the  repairs  were  properly  executed,~-could  the  party  escape 
from  the  liability  of  paying  for  them,  by  capriciously  withholding  his 
approval  ?    In  Dallman  v.  King,  5  Scott,  882,  4  N.  C.  105,  the  plain- 
tiff became  tenant  to  the  defendant  of  certain  premises,  at  the  yearly 
rent  of  2502. :  by  the  agreement  it  was  stipulated  that  the  plaintiff 
should  make  certain  alterations  and  do  certain  repairs  within  the  first 
year,  to  an  amount  not  less  than  2002.,  such  repairs,  &c.,  ««to  be 
inspected  and  approved  of  by  the  landlord,  and  <«  to  be  done  in  a  sub- 
stantial manner;"  and  it  was  agreed  that  the  tenant  should  be  allowed 
2002.  towards  such  repairs,  &c.,  and  should  be  at  liberty  to  retain  the  - 
same  out  of  the  first  year's  rent  of  the  premises :  and  it  was  held  that 
the  landlord's  approval  was  not  a  condition  precedent  to  the  tenant's 
right  to  retain  the  2002. ;  and  that,  if  it  were,  it  was  performed,  he 
having  done  the  repairs  (to  the  satisfaction  of  the  jury)  in  a  substantial 
manner.     [Jervis,  G.  J. — Suppose  the  commissioners  in  lunacy  or  the 
secretary  of  state  should  disapprove  of  the  plans,  would  you  contend 
that  the  committee  of  visiters  must  pay  for  them  ?]     Certainly.     The 
complaint  is  that  the  committee  have  causelessly  withheld  their  approval, 
[Cressweli^  J. — It  may  be  that  the  committee  must  exercise  a  bonft 
fide  and  honest  judgment  in  the  matter.     But,  would  it  not  be  absurd 
to  say  that  a  jury  of  the  county  of  Middlesex  is  to  determine  whether 
or  not  the  plans  furnished  by  the  plaintiff  were  such  as  the  committee 
of  ^justices  for  the  county  of  Northumberland  ought  to  approve  ?  ri^cack 
It  appears  to  me  that  the  intention  was,  that  the  drawings  ^ 
should  be  submitted  to  the  judgment  of  the  committee.     If  they  hav€ 
exercised  their  judgment  upon  them,  and  not  their  eapriee^  there  is  an  ^ 
end  of  the  matter.]    They  must  procure  them  and  pay  for  them  before . 
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they  can  be  submitted  to  the  approval  of  those  whose  sabseqaent 
approval  the  statute  requires. 

A  rule  nisi  having  been  granted, — ^leave  being,  by  consent,  reserved 
to  the  defendant  to  object,  on  showing  cause,  that  the  declaration  was 
bad,  without  having  a  cross-rule  to  arrest  the  judgment, 

Knotclei  and  Manutyy  on  a  subsequent  day,  showed  cause. — The 
fifth  plea  affords  a  complete  answer  to  the  action.  The  plaintiff  under* 
took  to  examine  the  site  of  the  proposed  lunatic  asylum,  to  prepare 
<<  probationary  drawings"  for  the  approval  of  the  committe  of  visiters, 
and  all  other  drawings  and  documents  required  to  be  submitted  to  the 
commissioners  in  lunacy,  and  afterwards  to  the  secretary  of  state ;  and, 
in  consideration  of  all  that,  he  was  to  be  paid  4872.  10«.  The  plea  is, 
that  a  reasonable  time  for  the  preparation  of  the  probationary  draw- 
ings for  the  approval  of  the  committee,  had  elapsed ;  that  the  plaintiff 
had  prepared  certain  drawings  which  were  not  approved  of  by  the  com- 
mittee, but  were  rejected  by  them ;  and  that,  save  as  aforesaid,  the 
plaintiff  did  not  prepare  any  probationary  drawings,  wherefore  the 
committee  discharged  him  from  the  further  performance  of  the  agree- 
ment. The  first  question  is,  what  is  the  meaning  of  <<  probationary 
drawings  ?*'  It  clearly  means,  drawings  which  the  committee  were  to 
examine,  and  which  they  might  accept  or  reject  at  their  option.  If 
they  were  in  their  judgment  fit  for  the  purpose,  they  were  to  be  laid 
^^701  ^^^"^^^  ^^®  commissioners  in  lunacy.  But  *it  clearly  was  no  part 
^  of  their  duty  to  go  on  getting  plans  and  alterations  for  an  inde- 
finite time. 

The  declaration  is  bad.  Even  as  amended,  it  does  not  show  a  con- 
tract  upon  which  the  committee  can  be  liable.  When  the  committee 
are  sued  in  the  name  of  their  clerk  under  the  power  given  by  the 
statute,  it  can  only  be  in  respect  of  acts  done  by  them  under  the  au- 
thority of  the  statute :  if  the  action  is  brought  in  respect  of  a  con- 
tract which  the  committee  had  no  power  to  enter  into,  it  should  be 
brought  against  the  members-  of  the  committee  personally :  the  clerk 
is  not  to  be  sued  for  their  wrongful  act :  Edwards  r.  Lowndes,  1  Ellis 
k  B.  81  (E.  G.  L.  B.  vol.  72).  The  cases  formerly  referred  to  show  that 
the  proper  remedy  was  by  mandamus. 

Byle%^  Serjt.,  Willen^  and  ThompioUy  in  support  of  the  rule. — Tlie 
declaration  is  good,  and  the  fifth  plea  no  answer  to  it.  The  17tb  sec- 
tion of  the  act  authorizes  the  committee  to  « procure,  examine,  and 
determine  on  plans  and  estimates,"  &c.  They  are  empowered  to  con- 
tract for  the  building  of  the  asylum ;  and  for  this  purpose  plans  are  as 
essential  as  the  building  materials  themselves.  If  they  have  power  to 
contract  for  plans,  any  action  to  compel  the  performance  of  their  con- 
tract must  of  necessity  be  brought  against  the  clerk.  The  spirit  of 
the  act  is,  to  create  a  body  who  in  respect  of  these  works  shall  repre* 
sent  the  county.    [Cbesswbll,  J. — ^Not  in  the  making  of  contracts 
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only,  but  also  in  the  breaking  of  them,  and  paying  damages  for  so 
doing !]     Even  so.     Is  it  any  answer  to  say  that  the  committee  have 
no  control  over  the  county  funds  ?    It  will  be  time  enough  to  urge  that 
objection  when  we  apply  to  the  Court  of  Queen's  Bench  for  a  manda- 
mus to  compel  the  payment  of  the  damages.     The  former  judgment  of 
this  court  merely  decides  that  «<  probationary  drawings"  do  not  mean 
drawings  which  have  gone  through  the  various  stages  of  *ap-  r^fr^-i 
proval  by  the  committee,  the  quarter  sessions,  the  commissioners  ^ 
in  lunacy,  and  the  secretary  of  state,  but  drawings  to  be  approved  by 
the  committee  of  visiters, — with  power  to  reject  them,  if  not  reasona- 
bly fit  for  approval.     [Cresswell,  J. — Which  the  committee  might  in 
the  exercise  of  an  honest  judgment  reject,  their  decision,  though  erro- 
neous, being  conclusive.]   A  jury,  and  not  these  gentlemen  themselves, 
must  be  the  judges  of  the  reasonablen^s  of  their  rejection.    They  are 
not  to  be  judges  in  their  own  cause:  Dallman  t^.  King,  4  N.  C.  105,  5 
Scott,  382.    [Cresswell,  J. — They  do  not  affect  to  be  judges  in  their 
own  cause :  they  represent  the  body  of  the  county.     Maule,  J. — It  ' 
certainly  would  seem  to  be  very  absurd  to  say  that  that  which  the 
legislature  has  thought  fit  to  intrust  to  the  decision  of  this  particular 
tribunal,  shall  be  submitted  by  way  of  appeal  to  a  jury  of  farmers.] 
There  is  no  absurdity  in  saying  that  a  question  of  fact  shall  be  sub- 
mitted to  the  decision  of  the  constitutional  tribunal  for  the  decision  of 
all  questions  of  fact.     Assuming  that  the  declaration  is  good,  the  plea 
is  no  answer.    It  is  a  plea  in  confession  and  avoidance.    [Jervis,  C.  J« 
— The  plea  is  framed  upon  a  notion  that  the  committee  of  visiters  are 
the  absolute  and  uncontrolled  judges  of  the  fitness  of  the  drawings^] 
<<  Probationary,"  which  is  of  the  substance  of  the  issue,  means  such 
drawings  as  are  reasonably  fit  to  be  submitted  to  the  commissioners  in 
Imiacy  and  secretary  of  state.     [Maule,  J. — All  is  founded  upon  the 
approval  of  the  committee  of  visiters :  if  they  are  not  satisfied  with 
the  drawings,  the  whole  thing  drops.]    Wormwell  t^.  Hailstone,  6  Bingh.  ^ 
666  (E.  C.  L.  R.  vol.  19),  4  M.  4;  P.  512,  Jefferys  v.  Gurr,  2  B.  &  Ad.  • 
833,  The  King  t^.  The  St.  Katharine's  Dock  Company,  4  B.  &  Ad.  860  ' 
(E.  C.  L.  B.  vol.  24),  and  Cane  v.  Chapman,  5  Ad.  k  E.  647  (E.  C.  L. ' 
R.  vol.  31),  1  N.  &  P.  104,  show,  that,  whatever  may  be  the  difficulties  - 
in  the  way  of  enforcing  the  verdict,  the  action  is  well  brought  against 
the  clerk.     [Maule,  J. — The  16th  *section  was  not  intended  to  r^^^o  ' 
confer  a  right  of  action  ;  but  to  provide  a  more  convenient  mode  ^ 
of  suing,  where  the  right  exists.   Jervis,  C.  J. — The  object  was,  simply  >' 
to  relieve  the  party  suing  from  the  difficulty  of  having  to  sue  a  nume-  ' 
rous  and  uncertain  and  fluctuating  body.]    The  legislature  contemplates  I 
the  possibility  of  a  judgment  against  the  clerk  in  some  shape.     That  ' 
judgment  must  be  capable  of  being  enforced  somehow.     There  is  no*^ 
fond  which  is  properly  applicable  to  the  payment,  except  the  county^ 
rate :  and  its  application  may  be  enforced  by  mandamus.    [Mauler  J. ' 
vol.  xni. — 47 
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— There  might  be  this  inconvenience  in  having  a  mandamus  after  an 
action,  viz.,  that  there  might  be  two  actions,  and  consequently  two 
judgments,  upon  which  two  writs  of  error  might  be  brought,  whieb 
would  have  to  be  heard  before  tribunals  respectively  consisting  of  some 
of  the  judges  of  the  two  courts  in  which  the  actions  respectively  origi- 
nated.] 

Jervis,  G.  J. — ^Various  points  have  been  raised  during  the  discussion 
of  this  case,  which,  in  the  view  I  take,  it  will  be  unnecessary  to  decide. 
In  the  first  place,  it  was  contended  that  the  committee  of  visiters  had 
no  power  under  the  statute  to  contract  to  pay  for  plans  and  estimates 
for  the  building  of  the  asylum.  Whether  they  had  or  had  not  such 
power,  I  will  not  now  stop  to  consider.  It  was  next  urged,  that,  if  the 
committee  of  visiters  had  power  to  enter  into  a  contract  of  this  sort  so 
aa  to  bind  the  county,  this  action  would  not  lie,  but  that  the  proper 
remedy  would  be  by  a  mandamus,  which  would  at  once  raise  the  ques- 
tion of  the  amount  due,  and  in  one  form  of  proceeding  give  the  partj 
complete  redress.  On  that  point  also  I  think  it  unnecessary  on  this 
occasion  to  pronounce  any  opinion.  Upon  the  third  point  also  I  abstain 
from  pronouncing  any  judgment,  viz.  whether,  assuming  that  the  contract 
^rmQI  ^^B  ^^^  which  it  was  competent  to  the  committee  of  ^visiters  to 
^  make,  their  clerk  can  be  sued  for  a  breach  of  it.  The  main 
point  in  the  case,  however,  and  the  real  point  which  we  must  decide, 
viz.  as  to  the  construction  of  the  contract  itself,  has  not  received  so 
much  attention  at  the  bar  as  it  deserved.  Assuming  that  the  com- 
mittee of  visiters  had  power  to  make  a  contract  for  plans  which  were 
to  be  paid  for,  and  assuming  that  an  action  would  lie  for  a  breach  of 
that  contract,  and  that  the  proper  person  to  be  sued  for  such  breach 
would  be  their  clerk, — the  question  is,  whether  they  have  in  point  of 
fact  entered  into  such  a  contract.  I  am  of  opinion  that  they  have  not 
made  any  such  contract  as  this  declaration  alleges.  In  construing  the 
contract,  we  must  look  at  the  character  and  position  of  the  parties  who 
are  supposed  to  have  entered  into  it,  and  at  the  duty  which  they  had 
under  the  statute  to  perform.  It  was  their  duty  to  procure  plans  for 
the  erection  of  the  proposed  lunatic  asylum  ;  and,  if  they  made  a  bar- 
gain to  that  eifect,  possibly  they  might  bo  liable  to  pay  for  them. 
Having  procured  plans,  it  was  the  duty  of  the  committee  to  examine 
them,  and  to  exercise  their  judgment  as  to  their  fitness  for  the  purpose 
in  view ;  and,  if  they  approved  of  them,  then  to  submit  them  to  tb« 
quarter  sessions  for  their  approval.  If  approved  of  by  the  quarter  ses 
aions,  the  plans  were  then  to  be  submitted  in  more  detail  for  the  ap- 
proval of  the  commissioners  in  lunacy,  and  ultimately  of  the  secretary 
of  state ;  and  then,  and  not  till  then,  could  those  plans  be  acted  upon, 
or  the  plaintiff's  contract  be  said  to  be  performed.  The  plaintiff  knows 
the  duty  which  the  act  of  parliament  casts  upon  the  committee  of 
visiters*     He  knows  the  ordeal  through  which  his  plans  must  go  before 
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anything  can  be  done  upon  them :  and  he  agrees  to  receive  a  gross 
sum  of  437?.  10«.  for  the  perfect  and  entire  work.  For  that  sum  he 
engages  « to  examine  the  site  of  the  proposed  lunatic  asylum,  and  pre- 
pare the  requisite  probationary  drawings  for  the  *approval  of  the  r^f-^A 
committee  of  visiters,  and  all  other  drawings  and  documents  ^ 
required  to  be  submitted  to  the  commissioners  in  lunacy,  and  after- 
wards to  the  secretary  of  state,  and  subsequently  to  prepare  the  whole 
of  the  working-drawings,  estimates,  and  specifications:"  and  for  all  this 
he  is  to  receive  4872.  10«.  The  very  nature  and  terms  of  the  contract 
suggest  what  we  all  know  must  be  the  course  of  proceeding.  The  com- 
mittee of  visiters,  whose  duty  it  is  to  commence  the  work,  require  a 
general  outline  of  plans  and  elevation,  for  their  guidance,  and  for  the 
approval  of  the  magistrates  assembled  in  quarter  sessions.  The  com- 
missioners in  lunacy  and  the  secretary  of  state  require  something  more 
in  detail ;  they  require  to  see  the  precise  amount  of  accommodation, 
the  internal  arrangements  as  to  ventilation,  &c.,  and  the  probable 
amount  of  cost :  therefore  it  is  that  the  contract,  after  providing  for 
the  « probationary  drawings"  for  the  approval  of  the  committee  of 
visiters,  goes  on  to  provide  for  « all  the  drawings  and  documents 
required  to  be  submitted  to  the  commissioners  in  lunacy,  and  after- 
wards to  the  secretary  of  state."  And,  after  the  plans  have  been  ulti- 
mately approved  of  and  agreed  upon  and  adopted,  the  rest  of  the  work, 
viz.  the  preparation  of  the  working-drawings,  estimates,  and  specifica- 
tions, is  to  be  done.  This  being  the  state  of  things,  what  do  the  parties 
mean  when  they  speak  of  <<  probationary  drawings  for  the  approval  of 
the  committee  of  visiters  ?"  Does  not  the  plaintiff  mean  this, — I,  rely- 
ing upon  my  skill  and  experience  as  an  architect  and  draughtsman,  and 
npon  your  judgment  and  your  honour,  undertake  to  prepare  such  plans 
as  you  shall  approve  of,  and,  when  you  have  approved  of  them,  and 
they  stand  the  scrutiny  of  those  other  persons  to  whom  the  law  requires 
them  to  be  submitted,  with  such  further  details  as  are  required,  I  will 
then  complete  my  work  by  preparing  the  working-drawings,  estimates, 
and  specifications,  and  so  entitle  myself  to  the  stipulated  *re-  r^p'^js 
ward.  It  is  contended,  on  the  part  of  the  plaintiff,  that  he  per-  '- 
formed  his  undertaking  to  prepare  <<  the  requisite  probationary  draw- 
ings," when  he  furnished  plans  which  were, — as  we  must  now  assumo 
they  were, — ^reasonably  fit  for  approval.  But,  where  one  submits  a 
drawing  or  a  pattern  of  anything  for  the  approbation  of  another,  does 
he  not  make  him  the  sole  judge  of  its  fitness  ?  The  plaintiff's  counsel 
insists  that  that  cannot  be  so  here,  because  those  whose  approval  is 
required  are  parties  to  the  contract,  and  it  would  be  making  them 
judges  in  their  own  cause.  That  rule,  however,  cannot  apply  to  a  case 
of  this  sort.  The  committee  of  visiters  have  no  interest  in  the  matter 
beyond  any  other  inhabitant  of  the  county.  In  order  to  avoid  the 
inconvenience  that  would  result  from  a  matter  of  this  sort  being  dis* 
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cus8cd  and  considered  by  all  the  justices  of  the  coanty,  the  act  of  par* 
ILainent  provides  that  the  particular  duty  of  selecting  and  determining 
upon  plans  in  the  first  instance  shall  be  intrusted  to  a  limited  number 
of  that  body  ;  and  with  this  view  certain  powers  are  given  to  them,  to 
be  exercised  in  a  particular  way.  If,  with  full  knowledge  of  their 
powers,  and  of  the  circumstances  under  which  they  were  to  act,  tbe 
plaintiff  chose  to  agree  with  them  that  he  should  not  be  paid  anytUog 
for  his  drawings  unless  they  should  be  approved  of  by  them,  I  think  he 
ought  to  be  concluded  by  their  judgment.  I  take  the  fair  meaning  and 
construction  of  the  contract  to  be  this, — I  will  accept  a  certain  sum  for 
the  entire  work,  running  the  chance  of  my  plans  being  approved. 
Should  they  not  be  approved,  I  agree  to  be  estopped  from  demanding 
any  payment.  If  the  plans  submitted  in  the  firat  instance  to  yon,  the 
committee  of  visiters,  receive  your  approval,  then  I  will  prepare  all  the 
other  drawings  and  documents,  which  will  be  required  to  be  submitted 
to  the  commissioners  in  lunacy  and  the  secretary  of  state,  with  all  sab- 
sequent  working-drawings,  estimates  and  specifications  which  the  nature 
*^7R1  *^^  ^^^  work  may  require.  If  the  committee  of  visiters  had  a  right 
^  to  reject  the  plans,  the  «  probationary  drawings*'  submitted  for 
their  approval,  the  plaintiff  clearly  had  no  right  of  action  upon  the 
contract.  Whether  this  arises  upon  the  declaration  or  upon  the  fifth 
plea,  is  quite  immaterial.  Possibly  it  was  necessary,  in  order  to  give 
the  plaintiff  a  cause  of  action,  that  the  declaration  should  aver  that  the 
requisite  probationary  drawings  were  submitted  to  the  committee,  aod 
approved  of  by  them.  If  not,  that  is  supplied  by  the  plea,  which  avers 
that  a  reasonable  time  for  the  preparation  of  the  requisite  probationarj 
drawings  had  elapsed,  and  that  the  plaintiff  prepared  none  but  such  as 
the  committee  rejected,  and,  in  my  opinion,  had  a  right  to  reject 
Upon  that  ground,  therefore,  I  think  the  rule  to  enter  a  verdict  for  the 
plaintiff  on  the  issue  joined  upon  the  fifth  plea  must  be  discharged. 

Maule,  J. — I  entirely  agree  with  my  Lord  Chief  Justice  in  thinkiog 
that  this  rule  should  be  discharged,  and  on  the  ground  that  the  plain- 
tiff in  his  declaration,  taken  in  conjunction  with  the  matter  found  on 
the  fifth  plea,  has  no  ground  of  action  at  all.  It  is  more  satisfactory 
to  rest  our  decision  upon  that  ground,  than  upon  the  questions  raised 
aa  to  whether,  assuming  the  plaintiff  to  have  a  good  cause  of  action,  be 
has  adopted  the  proper  form  of  remedy,  or  charged  the  right  person. 
The  ground  upon  which  I  arrive  at  the  conclusion  that  the  rule  to  enter 
the  judgment  for  the  plaintiff  non  obstante  veredicto  on  the  fifth  plea, 
should  be  discharged,  is,  that,  in  my  opinion,  he  has  not  shown  that  be 
has  sustained  any  wrong ;  and,  consequently,  that  he  is  entitled  to  no 
remedy.  It  may  be  conceded, — and  indeed  it  could  not  well  be  denied, 
— ^that  it  was  perfectly  competent  to  the  committee  of  visiters  to  cos- 
tract  to  employ  an  architect  to  prepare  plans  for  them,  and  to  pay  for 
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them,  whether  ^useful  or  not.  At  all  events,  I  do  not  feel  dis-  ^i^rnj 
posed  to  dispate  that  proposition.  But  the  question  upon  this  ^ 
record  is,  whether,  in  point  of  fact,  or  in  contemplation  of  law,  they 
have  done  so, — ^whether  they  have  bound  themselves  by  a  contract  with 
the  plaintiff  to  continue  to  employ  him  in  the  capacity  of  architect. 
What  the  plaintiff  complains  of  is  this, — ^that  the  committee  of  visiters 
have  not  placed  him  in  a  situation  to  earn  the  sum  of  437/.  10«.  which 
it  was  stipulated  should  be  paid  to  him  in  a  given  event.  Looking  at 
the  terms  of  the  contract,  it  is  plain  that  what  the  committee  have  done 
is  this, — they  have  agreed  with  the  plaintiff,  that,  if  he  will  prepare 
certain  plans  which  shall  obtain  their  approval,  and  the  approval  of 
those  several  successive  tribunals  to  which  the  law  requires  them  to  be 
submitted,  and,  such  approval  being  obtained,  will  complete  the  thing 
by  preparing  the  necessary  working-drawings,  estimates,  and  specifica- 
tions, he  shall  for  all  that  be  paid  the  sum  of  4872.  10s.  Unless  the 
contract  binds  the  committee  to  continue  to  employ  the  plaintiff, 
whether  they  approve  of  his  plans  or  not,  the  plaintiff  has  not  the 
cause  of  action  which  is  stated  in  his  declaration.  If  there  was  any 
implied  contract  that  the  plaintiff  should  be  paid  for  rejected  plans,  the 
declaration  does  not  complain  of  a  breach  of  that.  No  answer  was 
given  by  the  plaintiff's  counsel  to  the  question  put  by  the  court,  as  to 
what  was  to  be  done  in  the  event  of  the  quarter  sessions,  or  the  com- 
missioners in  lunacy  or  secretary  of  state,  not  approving  of  his  plans,-— 
whether  the  committee  of  visiters  are  under  this  contract  liable  to  be 
called  upon  to  pay  for  them.  It  was  suggested  that  there  might  be  a 
difference  in  that  ease,  inasmuch  as  the  plaintiff  would  then  be  pre- 
vented from  carrying  the  contract  into  effect,  by  a  thing  not  within  the 
control  of  the  committee.  That,  in  reality,  is  no  answer  at  all ;  for, 
although  the  committee  enter  into  *the  contract,  they  have  no  r^i-^Q 
more  interest  in  the  matter  than  have  the  quarter  sessions,  or  ^ 
the  commissioners  in  lunacy,  or  the  secretary  of  state ;  and  it  is  quite 
as  reasonable  to  make  their  approval  a  condition  precedent  as  that  of 
any  one  else.  It  is  not  by  any  means  unusual  for  architects  to  send  in 
plans  for  public  buildings,  taking  the  chance  of  being  paid  for  their 
labour  or  not,  as  they  may  be  adopted  or  rejected.  The  question  is 
whether  this  is  not  a  contract  of  that  description.  I  think  it  is  impos- 
sible to  give  a  sensible  construction  to  the  <*  requisite  probationary 
drawings  for  the  approval  of  the  committee  of  visiters,"  without  taking 
those  words  in  combination  with  the  provisions  of  the  statute  and  the 
rest  of  the  contract,  which  provides  for  the  payment  to  the  plaintiff  of 
4372.  10».  upon  the  one  event  of  the  whole  of  the  work  which  is  con- 
templated being  completely  performed.  It  seems  to  me,  that  the  true 
construction  of  those  words, — «  probationary  drawings  for  the  approval 
of  the  committee  of  visiters," — ^is,  such  drawings  as  the  committee  shall 
approve  of;  and  that,  as  the  plaintiff's  drawings  were  not  approved  of, 
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all  rights  which  he  otherwise  might  have  had  against  somebodj  under 
the  contract  ceased. 

Gresswell,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  tlie 
committee  of  visiters  were  not,  under  the  terms  of  this  contract,  under 
any  obligation  to  allow  the  plaintiff  to  go  on  with  the  work,  he  having 
failed  to  supply  within  a  reasonable  time  the  requisite  probationary 
drawings  for  their  approval,  which  I  understand  to  mean,  drawings 
which  shall  be  approved  of  by  the  committee.  The  conunittee  could 
not  by  law  submit  the  drawings  to  the  quarter  sessions  or  to  the  other 
persons  whose  approval  the  statute  requires,  until  they  themselves  were 
satisfied  with  the  eflSciency  of  the  plans  submitted  to  their  judgment. 
^f-mQ-t  The  17th  section  of  the  ^statute  enacts  that  the  committee  of 
^  visiters  shall,  Sfibjeet  as  thereinafter  mentioned^  procure,  examine 
and  determine  on  plans  and  estimates  of  and  contract  for  the  purchase 
of  lands  and  buildings,  and  for  building,  &c.,  an  asylum ;  '« provided 
always,  that  the  said  visiters  shall  from  time  to  time  make  their  report 
to  the  general  or  quarter  sessions  of  the  county,  &c.,  for  which  thej 
shall  be  elected,  of  the  several  planSy  estimates,  contracts,  and  pur- 
chases which  shall  have  been  agreed  up<m^  and  of  the  sum  or  sums  of 
money  necessary  to  be  raised  and  levied  for  defraying  the  purchase- 
moneys  and  expenses  thereof  on  the  county,  &c., — which  plans,  esti- 
mates, and  contracts,  and  purchases,  shall  be  subject  to  the  approbation 
of  the  court  of  general  or  quarter  sessions  of  the  county,  &c.,  before 
the  same  shall  be  carried  into  execution.*'  Then,  the  28th  section 
enacts,  « that  every  committee  of  visiters  shall  submit  all  proposals  for 
building  or  providing  asylums,  &c.,  and  all  contracts,  and  all  pkn$ 
which  may  be  intended  to  be  adopted  foif  such  asylums,  accommodation, 
and  premises,  to  the  commissioners  in  lunacy,  who  shall  make  sock 
inquiries  in  reference  thereto  and  to  the  lunatics  to  be  provided  for,  ai 
they  shall  deem  proper,  and  shall  report  thereon  in  writing  to  one  of 
Her  Majesty's  principal  secretaries  of  state ;  and  the  estimates  of  the 
costs  and  expenses  of  carrying  into  execution  such  contracts  for  anjof 
the  purposes  of  this  act,  in  reference  to  the  purchase  of  land,  or  the 
building  or  providing  any  asylum  or  additional  asylum  or  accommoda- 
tion for  pauper  lunatics,  shall  be  submitted  to  Her  Majesty's  said 
secretary  of  state ;  and  no  such  proposals,  agreements,  contracts,  esti- 
mates, or  plans^  shall  be  accepted^  executed,  or  carried  into  effect,  vnti 
the  same  shall  be  approved  of  by  the  said  secretary  of  state^  by  writing 
under  his  hand  and  seal."  It  is  clear,  therefore,  that  the  committee  of 
*^A01  ^^^^^^^^  ^^^  ^^  right  to  submit  any  plans  to  the  quarter  ^ses- 
-^  sions  or  to  the  commissioners  in  lunacy  until  they  bad  them- 
selves exercised  their  own  judgment  in  their  examination,  and  had 
approved  and  agreed  upon  them.  I  cannot  entertain  a  doubt  that  the 
parties  understood  and  meant  by  this  contract,  that  the  plans  were  not 
to  be  paid  for,  unless  they  were  approved  of,  so  as  to  become  useful  and 
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available  to  the  county.  The  plaintiff  evidently  had  perfect  confidence 
in  his  own  skill,  aa  well  as  in  the  honour  and  integrity  of  the  persons 
he  was  contracting  with.  The  failure  of  the  contract  is  his  misfortune. 
Talfoubd,  J. — I  have  not  had  the  advantage  of  hearing  the  whole 
of  the  argument  in  this  case :  but  I  must  say  that  what  I  have  heard 
has  failed  to  raise  in  my  mind  any  doubt  as  to  the  propriety  of  the 
decision  to  which  the  court  have  come.  Rule  dischargcd.(a) 

(a)  In  Thinbj  «.  H«lbok»  S  Mod.  272,  1  Show.  82,  C&rtb.  150,  m  award  directed  **  that  ooe  cf 
tiie  partiet  abaU  be  bound  with  raoh  aaretiea  aa  the  other  ahalt  approve,  and  that  they  shall  then 
•ign  motual  releaaei ;"  and  the  court  "  was  of  opinion  that  the  award  wae  void,  becauBe  it  ap- 
pointed the  part  J  to  enter  into  a  bond  'with  tneh  rareltct  at  the  piaintiff  »kaU  like,  and  releasea 
then  to  be  mntnallj  giren.'  Now,  if  the  plaintiff  doea  not  like  the  aeeiirity  glren,  then  he  la  nol 
to  eeal  a  release^  and  ao  it  li  but  an  award  on  one  lide." 


•THE  GENERAL  STEAM  NAVIGATION  COMPANY  v.  ,^^^ 

MORRISON.    Apnl  26.  L  ^^ 

Bj  the  2Sth  leetioa  of  the  14  A  16  Viet  e.  70,  the  eommiisionen  of  the  Admiralty  are  authorised 
to  make  regnlationa  requiring  the  exhibition  of  euch  Itghu  by  luch  claseee  of  Teeeelf,  whether 
•team  or  tailing  Teaeele,  within  eueb  idaeee,  and  under  euch  eirenmetancea,  as  they  think  fit; 
and  proridee,  that  all  ownere  and  maitere  or  pereoni  having  charge  of  reeaela  ihall  be  bound 
to  take  notice  of  inch  regulationt,  and  ihall  exhibit  such  lights,  and  no  others,  at  such  timeSy 
within  aach  places,  In  such  manner,  and  under  such  circumstances,  as  are  enjoined  by  ruch 
regulations;  and  that,  in  ease  of  default,  the  master  or  other  person  having  charge  of  any  vea- 
sel,  or  the  owner  o/tmek  re«M/,  i/it  nppear  tkat  he  iea«  infauHf  shall,  for  each  and  every  occa- 
sion upon  which  such  regulations  are  infringed,  forfeit  and  pay  a  sum  not  exceeding  20/. 

And  the  28th  aeetion  of  the  statute  provides,  that,  "  in  ease  any  damage  to  person  or  property 
be  sustained  in  consequence  of  the  non-observance  of  any  of  the  said  rules,  the  same  shall  in 
all  eourta  of  Justice  be  deemed,  in  the  absence  of  proof  to  the  contrary,  to  Aare  been  ocea^ 
eioutd  bjf  the  wii/nl  d^auU  of  fAe  meteter  or  other  perton  having  charge  of  euch  veeeel,  and 
such  master  or  other  person  shall,  unless  it  appear  to  the  court  before  which  the  case  ia  tried 
that  the  circumstances  of  the  case  were  such  as  to  Justify  a  departure  from  the  rule,  be  sub- 
ject, in  all  proceedings,  whether  civil  or  criminal,  to  the  legal  consequences  of  euch  defeult." 

A  count  in  case,  after  setting  out  the  26th  section  of  the  above  statute,  and  averring  that  tihe 
eommiaeionera  had  made  a  regulation  that  "  all  sailing  vessels  at  anchor  in  roadsteads  or 
fairways  shall  be  bound  to  exhibit,  between  sunvet  and  sunrise,  a  constant  bright  light  at  the 
mast-head,''  proceeded  to  allege  that  the  plaintiffs  were  possessed  of  a  certain  steam-vesael 
called  the  A.,  then  proceeding,  between  the  hours  of  Bunset  and  sunrise,  down  the  river 
Thames,  in  a  certain  roadstead  or  fairway  thereof,  called  Oraveaend  Reach  ;  that  the  defend- 
ant waa  then  posaessed  ef  a  certain  sea-going  and  sailing  vessel  called  the  V.,  then  being  at 
anchor  in  the  Thames,  in  the  same  roadstead  or  fairway,  between  the  said  hours  of  aunaet 
and  sunrise,  and  under  the  care  and  management  of  the  servants  of  the  defendant;  that  it  waa 
their  duty  to  exhibit  a  bright  light  at  the  mast-head  of  the  defendant's  vessel ;  but  that  they, 
not  regarding  their  duty  in  that  behalf,  neglected  to  exhibit  such  bright  light,  Ac. ;  and  that, 
while  the  said  steam-veasel  of  the  plaintiffs  was  so  proceeding,  Ac,  the  same,  by  and  through 
the  careUmeneee  and  neglect  of  the  defendant  in  not  exhibiting  the  bright  light  at  the  mast- 
head of  the  vessel  of  the  defendant,  ran  foul  of  and  struck  the  vessel  of  the  defendant*  and 
greatly  broke  and  damaged  the  said  steam-vessel  of  the  plaintiffs : — 

Held,  on  demurrer,  that  the  declaration  disclosed  no  breach  hg  the  defendant  of  any  duty  im« 
posed  upon  him  by  the  statute ;  and  that,  striking  out  the  allegations  as  to  the  statute,  tha 
deelaraUon  showed  no  cause  of  action,  it  being  consistent  with  the  statements  therein  that  Ilia 
damage  resulted  from  the  plaintiff's  own  negligence. 

This  was  an  action  brought  by  the  General  Steam  Navigation  CoKi- 
pany  to  recover  damages  for  an  alleged  breach  bj  the  defendant  of  the 
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Admiralty  sailing  regulations  pablished  pursuant  to  the  statute  14  k 
15  Vict.  c.  79.     The  declaration  was  as  follows : — 

<(  The  General  Steam  Navigation  Company,  by  J.  M«  P.,  their  attor- 
ney, sue  Robert  Morrison,  who  has  been  summoned,  kc. :  For  that 
whereas,  before  the  time  of  committing  the  grievances  hereinafter 
.,^.^,^^  mentioned,  in  the  *15th  year  of  the  reign  of  our  sovereign  lady 
"'-'  the  Queen,  a  certain  act  of  parliament  was  passed,  intituled  <A& 
act  to  consolidate  and  amend  the  laws  relating  to  the  regulation  of 
steam-navigation,  and  to  the  boats  and  lights  to  be  carried  by  sea-going 
vessels ;'  by  which  said  act  it  was,  amongst  other  things,  enacted  ts 
follows,  that  is  to  say,  <  The  Lord  High  Admiral,  or  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral,  shall  from  time  to  time 
make  regulations  requiring  the  exhibition  of  such  lights,  by  such  classes 
of  vessels,  whether  steam  or  sailing-vessels,  within  such  places,  and 
under  such  circumstances,  as  they  think  fit,  and  may  from  time  to  time 
revoke,  alter,  or  vary  the  same :  and  they  shall  cause  such  regulattoas 
to  be  published  in  the  London  Gazette,  and  to  be  otherwise  publicly 
made  known ;  and  such  regulations  shall  come  into  operation  on  a  day 
to  be  named  in  such  Gazette  ;  and  they  shall  cause  such  regulations  to 
be  printed,  and  shall  furnish  a  copy  thereof  to  any  owner  or  master  of 
a  vessel  who  applies  for  the  same :  and  production  of  the  Gazette  con- 
taining such  regulations  shall  be  sufficient  evidence  of  the  purport  and 
due  making  thereof;  and  all  owners  and  masters,  or  persons  having 
charge  of  vessels,  shall  be  bound  to  take  notice  of  the  same,  and  shall, 
BO  long  as  the  same  continue  in  force,  exhibit  such  lights,  and  no  others, 
at  such  times,  within  such  places,  in  such  manner,  and  under  such  cir- 
cumstances, as  are  enjoined  by  such  regulations :  and,  in  case  of  default, 
the  master  or  other  person  having  charge  of  any  vessel  or  the  owner  of 
such  vessel,  if  it  appears  that  he  was  in  fault,  shall,  for  each  and  every 
occasion  upon  which  such  regulations  are  infringed,  forfeit  and  pay  a 
sum  not  exceeding  20Z.'  And  whereas,  after  the  passing  of  the  said 
act,  and  before  the  grievances  hereinafter  mentioned,  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral  issued  their  regulations 
with  reference  to  the  lights  to  be  carried  by  sea-going  vessels,  and  duly 
^eciQ-y  '^published  the  same  in  the  London  Gazette ;  by  which  said  rego- 
^  lations,  it  was,  amongst  other  things,  ordered  as  follows,  that  is 
to  say, — ( Sailing  vessels.  We  hereby  require  that  all  sailing  vessels, 
when  under  sail,  or  being  towed,  approaching  or  being  approached  by 
any  other  vessel  or  vessels,  shall  be  bound  to  show,  between  sunset  and 
sunrise,  a  bright  light  in  such  a  position  as  can  be  best  seen  by  soch 
vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision.  All  sailing 
vessels  at  anchor  in  roadsteads  or  fairways,  shall  be  also  bound  to  ex- 
hibit between  sunset  and  sunrise  a  constant  bright  light  at  the  mast- 
.  head,  except  within  harbours  or  other  places  where  regulations  for  othtf 
lights  for  ships  are  legally  established.    The  lantern  to  be  used  wka 
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at  anchor,  both  by  ateam-vessels  and  sailing-vessels,  is  to  be  so  con- 
structed as  to  show  a  clear  good  light  all  round  the  horizon  :'  And 
whereas  the  said  regulations  hereinbefore  mentioned,  and  published  in 
the  London  Gazette,  have  been  in  no  way  altered,  revoked,  or  varied : 
And  whereas,  after  the  passing  of  the  said  act,  and  after  the  publishing 
of  the  said  regulations  as  aforesaid,  and  while  the  said  regulations  under 
the  said  act  were  in  full  force  and  effect,  and  before  the  grievances 
hereinafter  mentioned,  the  plaintiffs  were  possessed  of  a  certain  steam- 
vessel  called  The  Albion,  then  proceeding,  between  the  hours  of  sunset 
and  sunrise,  down  the  river  Thames,  in  a  certain  roadstead  or  fairway 
thereof  called  Gravesend  Beach,  and  not  being  in  any  harbour  or  other 
place  where  regulations  for  lights  for  ships  are  legally  established ;  and 
the  defendant  was  then  possessed  of  a  certain  sea*going  and  sailing 
vessel  called  The  Valiant,  then  being  at  anchor  in  the  said  river  Thames, 
in  the  same  roadstead  or  fairway,  and  not  being  in  any  harbour  or  other 
place  where  regulations  for  lights  for  ships  are  legally  established, 
between  the  said  hours  of  sunset  and  sunrise,  and  under  the  care  and 
management  of  the  servants  of  the  defendant;  and  it  *then  r-i^ifroA 
became  and  was  the  duty  of  the  servants  of  the  defendant  to  ^ 
exhibit  a  bright  light  at  the  mast*head  of  the  vessel  of  the  defendant; 
but  the  servants  of  the  defendant,  not  regarding  their  duty  in  that 
behalf^  neglected  to  exhibit  such  bright  light  at  the  mast-head  of  the 
vessel  of  the  defendant,  between  the  said  hours  of  sunset  and  sunrise, 
and  while  the  said  steam-vessel  of  the  plaintiffs  was  so  proceeding  down 
the  said  roadstead  or  fairway  as  aforesaid,  between  the  hours  aforesaid, 
the  same,  by  and  through  the  earele$9ne9$  and  neglect  of  the  servants 
of  the  defendant,  in  not  exhibiting  the  bright  light  at  the  mast-head 
of  the  vessel  of  the  defendant,  then  being  at  anchor  in  the  said  road- 
stead or  fairway  as  aforesaid,  ran  foul  of  and  struck  the  said  vessel  of 
the  defendant,  and  greatly  broke  and  damaged  the  said  steam-vessel  of 
the  plaintiffs:  And  the  plaintiffs  claim  1000/.  for  the  said  damage." 

To  this  declaration  the  defendant  demurred,  the  note  in  the  margin 
of  the  demurrer  stating  that  <'one  of  the  grounds  of  demurrer  is,  that 
the  breach  of  the  admiralty  regulations  only  renders  the  defendant 
liable  to  the  penalty  imposed  by  the  act  of  parliament,  and  to  be  reco- 
vered in  the  mode  which  is  there  prescribed ;  and  that  this  action  will 
not  lie  for  breach  of  the  regulations."    Joinder. 

Couch  (with  whom  was  Byle$j  Serjt.),  in  support  of  the  demurrer. — 
The  declaration  discloses  no  cause  of  action  against  the  defendant. 
The  action  is  simply  for  not  exhibiting  a  light,  pursuant  to  the  act :  it 
is  not  an  ordinary  action  for  negligence.  The  declaration  is  quite  con- 
sistent with  the  exercise  of  the  utmost  care  and  precaution  on  the  part 
of  those  in  charge  of  the  defendant's  vessel,  except  the  exhibiting  a 
ligbt.     The  26th  sectioa  of  the  14  k  15  Vict.  c.  79,-^«<  with  respect 
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^-^.^  to  the  lights  to  be  carried,  and  other  provision  to  be  made  for 
^  ^guarding  against  accidents  from  ooUision," — enacts  *«  that  the 
Lord  Jligh  Admiral,  or  the'commissioners  for  executing  the  office  of 
Lord  High  Admiral,  shall  from  time  to  time  make  regulations  requiring 
the  exhibition  of  such  lights,  by  such  classes  of  vessels,  whether  steam 
or  sailing  vessels,  within  such  places  and  under  such  circumstances  u 
they  think  fit,  and  may  from  time  to  time  revoke,  alter,  or  vary  the 
same,  and  they  shall  cause  such  regulations  to  be  published  in  the 
London  Gazette,  and  to  be  otherwise  publicly  made  known,  and  such 
'  regulations  shall  come  into  operation  on  a  day  to  be  named  in  sodi 
Gazette,  and  they  shall  cause  such  regulations  to  be  printed,  and  shall 
furnish  a  copy  to  any  owner  or  master  of  a  vessel  who  applies  for  the 
same ;  and  production  of  the  Gazette  containing  such  regulations  sihail 
.be  sufficient  evidence  of  the  purport  and  due  making  thereof;  and  all 
owners  and  masters  or  persons  having  charge  of  vessels,  shall  be  boani 
to  take  notice  of  the  same,  and  shall,  so  long  as  the  same  continve  in 
force,  exhibit  such  lights,  and  no  others,  at  such  times,  within  such 
places,  and  in  such  manner,  and  under  such  circumstances,  as  are 
enjoined  by  such  regulations ;  and,  in  case  of  default,  the  master  or 
other  person  having  charge  of  any  vessel,  or  the  owner  of  such  vessel, 
if  it  appear  that  he  was  in  fault,  shall,  for  each  and  every  occasion  upoa 
which  such  regulations  are  infringed,  forfeit  and  pay  a  sum  not  exceed- 
uig  20Z."  But  it  is  clear  from  the  28th  section  that  the  statute  did 
not  intend  that  the  mere  non-exhibition  of  a  light  should  give  rise  to 
an  action  for  negligence.  That  section  enacts  that,  "  if,  in  any  case  of 
a  collision  between  two  or  more  vessels,  it  appear  that  such  collision  was 
t)ccasioned  by  the  non-observance  either  of  the  foregoing  (s.  27)  rules 
irith  respect  to  the  passing  of  steamers,  or  of  the  rules  to  be  made  as 
aforesaid  by  the  Lord  High  Admiral,  or  the  commissioners  for  executiag 
^tiQct-y  ^^®  of&c^  of  Lord  High  Admiral,  with  respect  to  *the  exhibition 
-*  of  lights,  the  owner  of  the  vessel  by  which  any  such  rule  has 
been  infringed  shall  not  be  entitled  to  recover  any  recompense  whatso- 
ever for  any  damage  sustained  by  such  vessel  in  such  collision,  unless 
it  appears  to  the  court  before  which  the  case  is  tried,  that  the  circom- 
atances  of  the  case  were  such  as  to  justify  a  departure  from  the  rule; 
and,  in  case  any  damage  to  person  or  property  be  sustained  in  conse- 
quence of  the  non-observance  of  any  of  the  said  rules,  the  same  shall 
in  all  courts  of  justice  be  deemed,  in  the  absence  of  proof  to  the 
contrary,  to  have  been  occasioned  by  the  wilful  default  of  the  master 
or  other  person  having  the  charge  of  such  vessel,  and  such  master  or 
other  person  shall,  unless  it  appears  to  the  court  before  which  the  case 
is  tried  that  the  circumstances  of  the  case  were  such  as  to  justify  a 
departure  from  the  rule,  be  subject,  in  all  proceedings,  whether  civil 
or  criminal,  to  the  legal  consequences  of  such  default."  That  clearlj 
recognises   that  there  may  be  circumstances  to  justify  a  departure 
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from  the  rule.     [Williams,  J. — The  declaration  seems  to  be  founded 
upon  the  principle,  that,  if  you  show  a  duty  in  the  defendant,  and  a 
breach  of  that  datj,  and  a  prejudice  to  the  plaintiff,  that  gives  a 
cause  of  action.]     The  only  consequence  of  the  neglect  of  the  duty 
imposed  by  the  statute,  is  the  penalty  prescribed  by  the  26th  section : 
Stevens  v.  Jeacock,  11  Q.  B.  781  (E.  C.  L.  R.  vol.  68).     By  the  St. 
Ive's  Bay  pilchard-fishery  act,  4  &  5  Vict.  c.  Ivii.,  it  is  enacted  that 
certain  sterna  or  stations  shall  be  bounded  as  there  defined,  and  that, 
in  cases  of  interference  by  one  boat  with  another  under  specified  cir- 
cumstances, the  fish  taken  by  the  party  interfering  shall  be  forfeited 
to  the  party  interfered  vrith«  and  the  interfering  party  shall  forfeit 
50^.    The  plaintiflf  declared  in  case,  setting  forth,  that,  after  the  statute 
p&ssed,  he  was  proceeding  to  take  fish  in  his  proper  turn  and  station, 
and  would  have  taken  them^  but  the  defendant  prevented  him  from 
*80  doing,  by  unlawfully  and  wrongfully  throwing  a  net;  and  r^,.^^ 
the  declaration  described  the  proceeding  so  as  to  bring  it  within  ^ 
the  statutory  prohibition.     On  motion  in  arrest  of  judgment,  it  was 
held  that  the  declaration  showed  no  cause  of  action,  the  plaintiff  stating 
no  interference  with  any  common-law  right,  and  the  statute  having 
only  imposed  a  particular  penalty  for  the  act  done,  and  having  there- 
fore given  no  general  right  of  action.     Erie,  J.,  in  delivering  the  judg- 
ment of   the  court,  said:    <*This   general  doctrine  was  adjudged  in 
Underbill  v.  EUicombe,  M'Clel.  &  T.  450,t  where  debt  for  composition 
money  for  highway  rates  was  held  not  to  lie,  inasmuch  as  the  claim  was 
given  by  statute,  and  the  same  statute  which  created  it  prescribed  a 
particular  remedy  for  its  enforcement.     And  in  Doe  d.  The  Bishop  of 
Rochester  v.  Bridges,  1  B.  &  Ad.  847,  859  (E.  C.  L.  R.  vol.  20),  the 
court  say, — *  Where  an  act  creates  an  obligation,  and  enforces  the  per- 
formance in  a  specific  manner,  we  take  it  to  be  a  general  rule  that 
performance  cannot  be  enforced  in  any  other  manner.' "     Before  the 
passing  of  this  statute,  there  was  no  obligation  to  exhibit  the  light  in 
any  particular  way.     The  statute  imposes  a  duty,  and  it  imposes  a 
penalty  for  a  breach  of  it,  which  penalty  is  to  fall  upon  the  party 
actually  in  fault.     By  the  6  &  7  Vict.  c.  79,  the  articles  of  a  certain 
convention  between  Her  Majesty  and  the  king  of  the  French,  concern- 
ing the  fisheries  in  the  seas  between  the  British  islands  and  France, 
are  declared  to  have  the  force  of  law.     By  these  articles,  all  trans- 
gressions of  the  regulations  are  in  both  countries  to  be  submitted  to  the 
exclusive  jurisdiction  of  the  tribunal  or  magistrates  designated  by  law, 
who  are  to  settle  all  differences  and  decide  all  contentions  between 
fishermen  of  the  two  countries;  and  the  trial  and  judgment  are  always 
to  take  place  in  a  summary  manner.     The  tribunal  is  also  to  have 
power  to  award  damages  for  injuries  over  and  above  the  penalties.   By 
B.  11  of  the  ace,  *all  offences  against  the  articles,  committed  by  r^.^oo 
British  subjects,  are  to  be  determined  by  justices  of  the  peace,  ^ 
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who  are  also  declared  to  have  the  power  of  awarding  compeoftation  for 
injuries.     In  Marshall  v.  NichoUs,  21  Law  Joum.  N.  S.,  Q.  B.  343,  it 
was  held  that  no  action  could  be  maintained  for  an  injury  caused  by  & 
breach  of  any  of  the  regulations,  inasmuch  as  exclusive  jurisdiction  in 
'  such  matters  was  given  to  the  tribunal  specified  in  the  act.     And  Lori 
^  Campbell  said :  (<  It  is  unnecessary  to  enter  into  the  cases  where  it  has 
been  held,  that,  where  any  duty  is  created  by  a  statute,  with  a  specific 
remedy  for  a  breach  of  it,  that  remedy  must  be  pursued,  because  bei« 
there  is  a  positive  and  clear  prohibition  of  any  other  course  of  proceed- 
ing.    It  would  be  a  clear  infraction  of  the  treaty,  to  bring  an  action 
in  our  courts  against  a  French  subject,  and  it  is  equally  a  violation  of 
•  the  statute  to  bring  an  action  against  an  English  subject  in  respect  of 
'  8uch  a  transgression  as  the  present.     It  is  the  expressed  intentioo  of 
the  legislature,  that  the  remedy  shall  be  sought  before  the  triLonal 
mentioned  in  the  statute,  and  not  elsewhere."     It  may  be  that  tbe 
servant  may  not  be  liable,  and  yet  that  the. master  may;  Story  on 
Principal  and  Agent,  4th  edit.  416 ;  or  it  may  be  that  both  are  liable: 
Perkins  v.  Smith,  1  Wils.  828 ;  Stephens  v.  EI  wall,  4  M.  &  Selw.  259; 
Cranch  v.  White,  1  Scott,  314,  1  N.  C.  418.     Unless  the  party  having 
charge  of  the  vessel  is  liable  to  an  action  as  well  as  to  the  penalty,  tbe 
owner  is  not  liable  upon  such  a  declaration  as  this.    Besides,  tbe  decla- 
ration does  not  show  a  breach  of  duty  within  the  statute :  it  does  not 
allege  that  the  default  was  wilful.     The  latter  part  of  the  declaration, 
which  alleges  that  the  damage  was  occasioned  by  the  carelessness,  neg- 
ligence, and  improper  conduct  of  the  servants  of  the  defendant,  does 
not  carry  the  matter  any  further :  that  allegation  must  be  taken  in 
^fraq-^  conjunction  with  the  non-exhibition  of  the  lights  as  before  *al- 
-^  leged.     It  means  no  more  than  such  negligence  as  amounted  to 
a  breach  of  duty  under  the  act  of  parliament :  Pryce  v»  Belcher,  4  C. 
B.  866  (E.  C.  L.  R.  vol.  66). 

Knowles  (with  whom  was  Bovilt)^  contri. — Where  an  act  of  parlia- 
ment directs  a  thing  to  be  done,  the  neglect  or  omission  to  do  it  is  an 
offence  at  common  law  for  which  an  indictment  could  be  sustained  if 
•no  specific  penalty  were  given  by  the  act,  and  also  gives  rise  to  an 
action  at  the  suit  of  a  party  who  sustains  a  private  and  particular 
injury  from  such  neglect.  The  circumstance  of  the  act  of  parliament 
imposing  a  penalty,  does  not  exclude  every  other  remedy  by  the  party 
aggrieved.  The  26th  section  of  the  14  &  15  Vict.  c.  97,  provides  tbat 
the  Admiralty  shall  from  time  to  time  make  regulations,  to  be  published 
in  the  Gazette,  as  to  the  exhibition  of  lights  on  board  vessels  in  certain 
situations,  and  enacts  *>  that  all  oumers  and  masters,  or  persons  having 
charge  of  vessels,  shall  be  bound  to  take  notice  of  the  same,  and  shall, 
80  long  as  the  same  continue  in  force,  exhibit  such  lights,  and  no  otbers, 
at  such  times,  &c.,  as  are  enjoined  by  such  regulations ;"  and  then  it 
goes  on  to  provide,  that, »« in  case  of  defaulti  the  master  or  other  pen^ 
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leafing  charge  of  any  vessel,  or  the  owner  of  snch  vessel,  if  it  appear 
tbat  he  was  in  fanlt,  shall,  for  each  and  every  occasion  upon  which  such 
regulations  are  infringed,  forfeit  and  pay  a  sum  not  exceeding  202.** 
It  nerer  could  have  been  intended  that  a  penalty  of  202.  was  to  deprive 
tlie  party  injured  in  consequence  of  such  neglect,  of  his  action  for 
damages,  when  the  injury  he  sustains  may  extend  to  lOOOZ.     [Crbss* 
WELL,  J. — I  do  not  understand  Mr.  Couch  so  to  contend.     The  offencei 
per  se,  is  visitable  with  a  penalty  not  exceeding  202.     All  that  is  con- 
tended for,  is,  that  an  action  will  not  lie  for  that  offence.    According 
to  the  bj-laws  of  the  port  of  London,  a  master  incurs  a  penalty  for 
carrying  his  anchor  a-cock-bill  in  ^certain  parts  of  the  river:  r^rnqr^ 
suppose  he  does  so,  and  an  accident  results  from  it,  could  the  ^ 
partj  injured  sustain  a  declaration  simply  stating  the  offence  committed 
and  the  resulting  damage  ?    Must  he  not  aver  that  the  defendant  negli- 
gently navigated  bis  vessel,  &c  ?]    In  The  Mayor,  &c.,  of  Lichfield  v» 
Simpson,  8  Q.  B.  65  (£.  G.  L.  R.  vol.  55),  an  action  was  held  to  be 
maintainable  for  the  breach  of  a  duty  imposed  by  a  statute,  notwith- 
standing the  act  prescribed  a  particular  remedy  ;  Coleridge,  J.,  saying 
— "  The  earlier  part  of  the  section  having  imposed  a  duty,  an  action 
clearly  lies  for  the  breach  of  it.    The  summary  remedy  is  by  no  means 
co-extensive  with  the  injury."     [JsRVis,  G.  J.— -It  is  quite  consistent 
with  your  declaration,  that,  although  the  particular  light  required  by 
the  Admiralty  regulations  at  the  mast-head  was  not  there,  the  defend- 
ant's vessel  was  covered  with  lights.     Couch  referred  to  Greenland  v. 
Chaplin,  5  East,  243,  for  an  ordinary  form  of  declaration  for  negli- 
gence.]    From  the  moment  the  regulation  was  made  and  published,  it 
became  the  duty  of  all  masters  and  owners  to  obey  it ;  and  there  can 
be  no  doubt  that  an  action  will  lie  for  a  breach  of  that  duty.     In  the 
case  of  The  Lancaster  Ganal  Gompany  v.  Parnaby,  11  Ad.  &  E.  230 
(E.  C.  L.  R.  vol.  39),  3  P.  &  D.  162,  a  declaration  in  case  against  a 
canal  company  stated,  that,  by  the  canal  act  (32  G.  8,  c.  ci.),  the  com-  . 
panj  was  formed  to  make  and  maintain  the  canal,  with  power  to  take 
tolls,  and  all  persons  had  free  liberty  to  navigate  the  canal;  and,  if  any 
boat  should  be  sunk  in  the  canal,  and  the  owner  or  person  having  the 
care  of  it  should  not  without  loss  of  time  weigh  it  up,  it  was  by  the 
statute  lawful  for  the  company  to  weigh  it  up,  and  detain  it  till  pay- 
ment of  expenses ;  that  the  company  completed  the  canal,  and  took 
tolls  on  it ;  that  a  boat  sunk  in  the  canal,  so  that  vessels  passed  with 
dilEeuIty  in  the  day,  and  at  night  were  in  danger  of  running  foul  of  it ; 
tbat,  although  the  company  could  and  ought  to  have  requested  the 
owner,  &c.,  to  weigh  it  '^up,  and,  if  that  was  not  done  without  ri^rM 
loss  of  time,  could  and  ought  themselves  to  have  weighed  it  up,  ^ 
and  in  the  mean  time  have  caused  a  light  or  signal  to  be  placed  to  ena*  j 
ble  boats  to  avoid  it ;  yet  the  company  did  not  cause  the  owner,  &c., 
(0  weigh  it  up,  nor  themselves  weigh  it  up,  nor  place  a  light  or  signali 
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whereby  the  plaintiff's  boat  navigating  the  canal  ran  foul  of  the  simheB 
boat,  and  was  damaged :  and  it  was  held  by  the  Exchequer  Chamber,— 
affirming  the  judgment  of  the  Court  of  Queen's  Bench,(a) — ^that  the  de- 
claration disclosed  a  sufficient  duty  and  breach :  and,  further,  that  such 
duty  was  not  created  by  the  clause  enabling  the  company  to  weigh  the 
boat,  but  arose  upon  a  common-law  principle,  that  the  owners  of  a 
canal,  taking  tolls  for  the  navigation,  were  bound  to  use  reasonable  care 
in  making  the  navigation  secure,  the  want  of  which  reasonable  care 
might  be  collected  from  the  declaration,  although  the  complaint  was 
ostensibly  founded  on  the  statute.  [Williams,  J. — Is  there  an  instance 
of  an  action  sustained  for  a  specific  injury  to  the  plaintiff  from  the 
breach  by  the  defendant  of  a  duty  imposed  upon  him  by  a  statute, 
where  the  party  could  not  have  been  indicted  for  a  misdemeanour  ?  By 
this  act,  there  is  no  duty  in  terms  imposed  upon  the  otvnerj  but  upon 
the  master  or  person  having  charge  of  the  vessel.]  It  is  submitted 
that  the  statute  does  cast  a  duty  upon  the  owner.  It  is  conceded,  that, 
under  a  declaration  for  negligence  in  the  common  form,  the  plaintiff 
would  be  entitled  to  recover,  if  he  showed  that  the  damage  he  complains 
of  resulted  from  the  non-exhibition  of  the  light  pursuant  to  the  regula- 
tions. [^Cauch — Not  so,  simpliciter.  Cresswell,  J. — I  do  not  under- 
stand it  to  be  admitted  that  you  could  recover  simply  because  the  defend- 
*^Q01  ^^^'^  vessel  had  no  light  at  the  mast-head.  *If  you  showed  that 
^-^  your  servants  were  keeping  a  good  look  out,  that  the  defendant's 
vessel  was  in  such  a  place  that  it  ought  to  have  had  a  light  at  the  mast- 
head, and  that,  for  want  of  such  light,  your  vessel  accidentally  ran 
against  the  defendant's  vessel  and  sustained  damage,  that  might  make 
a  very  good  case.  In  truth,  you  have  here  tried  to  found  an  action 
upon  the  breach  of  the  Admiralty  regulations.]  That  undoubtedly  is 
the  only  ground  of  action  disclosed  by  the  declaration.  [Cresswell, 
J. — I  observe,  that,  in  a  cross-action  which  was  brought  in  the  Court 
of  Exchequer  by  the  now  defendant  against  the  now  plaintiffs,  in  which 
there  was  a  verdict  for  the  then  defendants,  the  court,  in  refusing  a 
rule  for  a  new  trial,  say, — Morrison  v.  The  General  Steam  Navigation 
Company,  22  Law  Journ.  N.  S.  Exch.  283, — «« The  point,  as  left  to  the 
jury,  involved  the  question  whether  the  defendants  themselves  had 
contributed  to  the  accident  by  their  own  carelessness.  We  decidedly 
think  that  no  change  has  been  effected  in  the  law  by  the  Admiralty 
regulations  in  this  respect,  and  that  persons  navigating  ships  are 
bound  to  keep  a  look  out,  just  as  they  were  before  those  regulations 
were  made :  and,  if  it  could  be  clearly  established  that  a  vessel  having 
no  light  had  been  run  into  by  another  vessel  from  sheer  negligence  and 
carelessness  in  not  keeping  a  good  look  out,  we  agree  with  the  plaintiff's 
counsel,  that  the  injured  party  could  recover.     But  here  the  matter  wu 

(a)  Paniaby  «.  The  Lancaster  Canal  Companj,  11  Ad.  A  B.  223  (B.  C.  L.  B.  toL  89^  9  9.  A 
P.  52a. 
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left  to  the  jury,  who  distinctlj  foand  that  the  defendant's  steam-vessel 
vas  iQ  a  part  of  the  stream  where  she  had  a  right  to  be,  and  that  the 
accideat  arose  from  the  plaintiff's  own  negligence.  The  point  was 
therefore  left  to  them  substantially  involving  the  law  as  it  stood  before 
the  statute,  and  still  is,  namely,  that,  if  the  conduct  of  the  party  com 
plaining  has  either  occasioned  or  contributed  to  the  occasioning  of  the 
loss,  he  is  no  more  entitled  to  recover  now  than  he  would  have  been 
before  the  ^statute  was  passed  and  these  regulations  made."  r^eoo 
That  seems  to  have  been  decided  wholly  without  reference  to  the  ^ 
statute.  Suppose  your  declaration  was  in  the  proper  form,  for  negli- 
gence, and  at  the  trial  you  rested  your  case  upon  the  mere  absence  of 
a  light  at  the  mast-head,  would  that  sustain  the  declaration  ?]  After 
the  statute,  it  is  submitted  that  it  would. 

Couchf  in  reply,  was  stopped  by  the  court. 

J  BR  VIS,  C.  J. — I  am  of  opinion  that  the  defendant  is  entitled  to  ih9 
judgment  of  the  court.  Two  points  were  presented  in  the  argument 
of  Mr.  Knotvles.  In  the  first  place,  it  was  contended  that  here  is  a 
statutable  duty  cast  upon  the  defendant,  for  the  breach  of  which  an 
action  lies  against  him.  No  instance,  however,  could  be  shown  of  an 
action  for  a  breach  of  a  duty  imposed  by  a  statute,  for  which  the  party 
might  not  have  been  made  responsible  in  another  form :  and  here  it  is 
not  pretended  that  the  defendant  could  have  been  proceeded  against 
criminally.  The  statute  authorizes  the  commissioners  of  the  Admiralty 
to  naake  regulations  requiring  the  exhibition  of  lights,  and  then  proceeds 
to  enact  that  all  owners  and  masters,  or  persons  having  charge  of 
vessels,  shall  be  bound  to  take  notice  of  such  regulations,  and  shall,  so 
long  as  the  same  continue  in  force,  exhibit  such  lights,  and  no  others, 
at  such  times,  within  such  places,  and  in  such  manner,  and  under  such 
circumstances  as  are  enjoined  by  such  regulations ;  and  that,  in  case  of 
default,  the  master,  or  person  having  charge  of  any  vessel,  or  the  owner 
ofiueh  vessel^  if  it  $haU  appear  that  he  wae  in  faulty  shall  for  each  and 
every  occasion  upon  which  such  regulations  are  infringed,  forfeit  and 
pay  a  sum  not  exceeding  202."  It  seems  to  me,  that,  when  once  it  is 
found  that  the  breach  of  duty  is  committed  by  some  one  else,  the  owner 
himself  not  being  in  charge  of  the  vessel  '^at  the  time,  there  is  r^cgj^ 
an  end  of  all  responsibility  on  his  part  for  the  non-observance  ^ 
of  the  statutory  regulations.  Then,  it  is  said,  that,  throwing  the  act  of 
parliament  out  of  consideration,  there  is  still  sufficient  upon  the  face  of 
the  declaration  to  sustain  this  action  for  negligence  against  the  owner. 
I  am  of  opinion  that  there  is  not.  Consistently  with  this  declaration, 
there  may  have  been  negligence  on  the  part  of  the  plaintiffs,  and  the 
defendant's  vessel  may  have  been  covered  with  lights,  with  the  exception 
only  of  a  light  at  the  mast-head. 

Crbsswbli*,  J. — I  am  entirely  of  the  same  opinion.     From  the  first, 
the  only  difficulty  I  have  felt,  is,  whether  or  not  the  declaration  did 
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limit  the  plaintiffs'  complaint  to  an  assertion  that  the  defendant  neglected 
to  comply  with  the  Admiralty  regulations.  It  was  at  last  conceded  that 
that  was  in  truth  the  whole  of  the  charge.  For  the  reasons  given  by 
the  Lord  Chief  Justice,  I  am  of  opinion  that  such  neglect  to  comply 
with  those  regulations  does  not  of  itself  afford  a  ground  of  action.  The 
26th  section  of  the  act  provides  that  the  commissioners  of  the  Admi- 
ralty shall  make  regulations ;  and,  in  case  of  default  in  the  observance 
of  those  regulations,  the  master  or  other  person  having  charge  of  any 
vessel,  or  the  owner  of  such  vessel,  if  it  appear  that  he  was  in  fault, 
shall,  for  each  and  every  occasion  upon  which  such  regulations  are 
infringed,  forfeit  and  pay  a  sum  not  exceeding  202.  That  clause  does 
not  extend  to  the  owner,  unless  he  is  himself  in  charge  of  the  vessel. 
Then,  the  28th  section  provides  that,  « in  case  any  damage  to  person 
or  property  be  sustained  in  consequence  of  the  non-observance  of  anj 
of  the  said  rules,  the  same  shall  in  all  courts  of  justice  be  deemed,  in 
the  absence  of  proof  to  the  contrary,  to  have  been  occasioned  by  the 
wilful  default  of  the  master  or  other  person  having  charge  of  such 
vessel,  and  such  master  or  other  person  shall,  unless  it  appears  to  the 
^rqtri  *court  before  which  the  case  is  tried,  that  the  circumstances  of 
-*  the  case  were  such  as  to  justify  a  departure  from  the  rule,  be 
subject  in  all  proceedings,  whether  civil  or  criminal,  to  the  legal  con- 
sequences of  such  default."  As  to  the  rest,  the  statute  leaves  the 
matter  as  it  stood  at  common  law.  The  non-exhibition  of  a  light  at  the 
mast-head,  is  a  mere  breach  of  a  statutory  regulation,  for  which  the 
party  in  fault  must  pay  the  penalty. 

Williams,  J. — I  am  of  the  same  opinion.  If  it  could  have  been 
established,  by  a  reference  to  any  of  the  provisions  of  the  statute,  that 
the  defendant  had  been  guilty  of  a  breach  of  duty  in  not  complying 
with  the  regulations,  so  as  to  make  him  criminally  responsible,  this 
declaration  would  have  been  well  founded.  But  I  am  of  opinion  that 
this  has  not  been  and  cannot  be  made  out.  The  act  does  not  cast  upon 
the  owner  any  responsibility,  civil  or  criminal,  for  the  acts  or  neglects 
of  the  master  or  those  in  charge  of  the  vessel.  That  being  so,  the  only 
question  remaining  is  that  last  urged,  viz.  whether,  throwing  the  statute 
overboard,  there  remained  enough  to  show  such  a  neglect  of  duty  b» 
will  give  a  ground  of  action.  It  is  said  there  is  an  allegation  of  a  duty 
in  the  defendant,  and  of  a  breach  of  that  duty,  and  a  consequent  damage 
to  the  plaintiffs.  This  sort  of  allegation  of  duty  is  well  explained  by 
my  Brother  Maule  in  Brown  v.  Mallett,  5  G.  B.  499  (E.  C.  L.  R.  vol. 
57).  There  are  no  facts  here,  independently  of  the  act,  from  which  the 
alleged  duty  could  flow.  That  being  so,  unless  the  act  creates  a  duty 
ia  the  defendant,  for  a  breach  of  which  he  is  responsible,  this  action 
must  fail.     I  think  the  act  does  not  impose  any  such  duty. 

Judgment  for  the  defendant. 
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To  1*7  of  a  IradeBiDMi, — "  If  he  does  not  oome  and  make  terms  with  me,  I  will  make  a  bank*^ 
rupt  of  him,  and  ruin  him/' — is  actionable,  without  proof  of  epecial  damage. 

This  was  an  action  of  slander.     The  declaration  stated  that  the 
plaintiff  was  a  coach-maker,  and  that  the  defendant  falselj  and  mali- 
cioaslj,  intending,  &c.,  spoke  and  published  of  and  concerning  the  plain- 
tiffin  his  said  trade  and  business  of  a  coach-maker,  the  following  libellous 
words, — (( He,  Brown,  is  indebted  and  liable  to  me  in  a  considerable 
amount,  in  connexion  with  Pritchards,  and  I  will  make  a  bankrupt  of 
him;"  wherebj  and  bj  means  of  the  speaking,  &c.,  the  plaintiff  was' 
greatlj  injured  in  his  credit  and  reputation,  and  divers  persons  by: 
reason  of  the  premises,  ceased  to  have  any  dealings  with  the  plaintiff 
ia  his  said  trade;  and  thereby  also,  by  reason  of  the  premises,  one 
Israel  Rogers,  to  whom  the  plaintiff  was  indebted,  sued  the  plaintiff, 
which  he  would  not  otherwise  have  done,  and  the  plaintiff  was,  in  con- ' 
seqnence  thereof,  forced  and  obliged  to  dispose  of  his  said  business,  and' 
fiell  off  his  stock  in  trade  at  a  great  loss,  in  order  to  pay  off  and  satisfy' 
the  said  debt  of  the  said  Isaac  Rogers ;  and  also,  by  reason  of  the 
premises,  one  Abraham  Riddeford,  who,  before  the  speaking  of  the 
words  aforesaid,  had  been  in  the  habit  of  discounting  bills  and  other' 
secarities  for  the  plaintiff,  refused  any  longer  to  do  so ;  and  one  Stephen 
Stringer,  who  was  before  in  the  habit  (>f  dealing  with  the  plaintiff  in  his 
said  trade  on  credit,  refused  any  longer  so  to  do,  and  refused  to  deliver 
to  the  plaintiff  certain  goods  which  the  plaintiff  had  purchased  of  the 
said  Stephen  Stringer,  until  the  plaintiff  had  paid  for  them  ;  and  thereby 
also  the  plaintiff  was  greatly  prejudiced  in  his  said  trade,  and  unable  to 
execute  divers  orders  therein  ;  and  by  reason  of  the  premises  the  plain- 
tiff was  greatly  injured  and  ^stopped  in  his  credit  and  business  r«rqir 
and  otherwise :  to  the  damage,  &c.  ^ 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  West-^ 
minster  after  the  last  term,  when  the  following  facts  appeared  in  evi- 
dence : — The  plaintiff  was  a  coach-maker.     He  had  formerly  been  clerk 
to  certain  persons  of  the  name  of  Pritchard,  who  became  bankrupt; 
and,  upon  that  event  happening,  the  plaintiff  succeeded  to  the  business, 
and  carried  it  on  successfully.     The  defendant  had  been  the  attorney ' 
of  Pritchards.     At  the  end  of  1851,  or  the  beginning  of  1852,  the' 
plaintiff  had  bought  the  business  and  stock  in  trade  of  one  Grace,- 
against  whom  the  defendant  had  an  execution,  which  was  thereby 
defeated. 

Stringer,  who  was  called  as  a  witness,  said,  in  substance, — I  called 
on  the  defendant  in  February,  1852.  The  defendant  said:  «<  You  know 
Brown.     He  has  bought  Grace's  business  r  and  if  he  does  not  come  and* 
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make  terms  with  me,  I  will  make  a  bankrupt  of  him,  and  ruin  him." 
He  rcqaested  me  to  go  to  Brown,  and  let  him  know  it.  After  this,  I 
withdrew  my  confidence  in  Brown  ;  and  I  refused  to  execute  a  large 
order  (to  the  amount  of  about  60/.)  which  I  was  about  to  do  for  him. 

The  plaintiff  failed  to  prove  the  special  damage  alleged  with  regard 
tp  Rogers  and  Riddeford ;  but  he  proposed  to  prove  other  special  damage 
l^ot  alleged.     This,  however,  the  Lord  Chief  Justice  refused  to  permit. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  words  proved 
were  not  actionable  in  themselves,  and  that  there  was  no  evidence  of 
special  damage, — the  breach  of  Stringer's  contract  with  the  plaintiff^ 
for  which  the  .latter  had  a  legal  remedy,  not  being  the  natural  conse- 
quence of  the  alleged  slander. 

«^QA1      *^^  objection  was  made  that  the  words  were  not  proved  as  laid ; 

-'  the  Lord  Chief  Justice  having  intimated,  that,  if  any  difRcuIty 

were  raised  on  that  score,  he  would  allow  the  declaration  to  be  amended. 

His  lordship  then  left  it  to  the  jury  to  say,  whether  the  words  were 
spoken  by  the  defendant,  whether  they  resulted  in  the  damage  alleged, 
and  what  fair  amount  of  compensation  the  plaintiiF  was  entitled  to ; 
and  that  this  would  depend  upon  Stringer's  evidence. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  1502. 

Bramwell  now  moved  for  a  new  trial,  on  the  grounds  of  misdirection 
and  excessive  damages,  or  to  arrest  the  judgment. — The  words  spoken 
were  not  in  themselves  a  ground  of  action ;  they  were  not  spoken  of  the 
plaintiff  in  the  way  of  his  trade :  the  statement,  in  effect,  is, — Before 
Brown  commenced  business,  he  contracted  a  debt  with  me,  and  I  will 
enforce  the  law  against  him.  Even  if  they  had  been  spoken  of  the 
plaintiff  in  the  way  of  his  trade,  they  are  not  actionable.  [Crbsswell, 
J. — Is  it  not  actionable  to  impute  insolvency  to  a  trader?  When 
Smith  says,  <«  If  he  does  not  come  and  make  terms  with  me,  I  will 
make  a  bankrupt  of  him,  and  ruin  him,"  does  he  not  mean  to  impute 
that  he  is  insolvent  and  cannot  pay  his  debts  ?]  It  is  not  a  statement 
of  general  insolvency.  No  special  damage  .was  proved.  The  allega- 
tion in  the  declaration  is,  that  one  Stephen  Stringer,  who  was  before 
ip  the  habit  of  dealing  with  the  plaintiff  in  his  said  trade  on  credit, 
refused  any  longer  so  to  do,  and  refmed  to  deliver  to  the  plaintiff  cef" 
tain  goods  which  the  plaintiff  had  purchased  of  the  said  Stephen 
Stringer^  until  the  plaintiff  had  paid  for  them."  That  is  no  legal 
damage.  The  plaintiff  had  his  remedy  against  Stringer  for  his  breach 
of  contract.  [Jervis,  G.  J. — Stringer  said,  that,  in  consequence  of 
^enqi  *^^®  statement  made  by  Smith,  he  refused  to  execute  an  order 
^  for  the  plaintiff  which  he  had  been  about  to  do.  No  contract  in 
writing  was  proved ;  no  payment,  or  part  delivery.  What  remedy, 
then,  could  the  plaintiff  have  had  against  Stringer?]  At  all  events, 
the  damages  should  have  been  expressly  limited  to  the  injury  resulting 
Crom  the  non-execution  of  Stringer's  order.    [C&fiSdWKU.,  J. — ^Why  is 
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general  damage  to  be  excluded,  because  there  is  special  damage?] 
Without  special  damage,  there  is  no  general  damage.  [Jervis,  C.  J. — 
It  was  a  very  bad  case :  it  certainly  seemed  to  me,  that,  if  general 
damages  could  be  given,  1502.  was  by  no  means  too  large  a  sum.]  As 
to  the  arrest  of  judgment, — The  declaration  merely  discloses  a  bonft 
fide  assertion  that  the  plaintiff  was  indebted  to  the  defendant,  and  that 
be  would  enforce  his  legal  rights  against  him.  [Cbesswkll,  J. — There 
is  no  assertion  of  any  debt  upon  the  record.] 

Cresswell,  J. — I  think  there  ought  to  be  no  rule  in  this  case. 
Whether  we  take  the  words  as  they  are  alleged  upon  the  record,  or  the 
words  proved,  they  clearly  are  actionable  words  when  spoken  of  a  man 
in  his  trade.  That  they  were  spoken  of  him  in  his  trade,  cannot  be 
disputed :  for,  to  speak  of  making  a  man  who  is  a  trader  a  bankrupt,  must 
be  speaking  with  reference  to  his  trade.  There  is  no  assertion  here  of 
any  debt  due  from  Brown  to  Smith.  And,  when  the  defendant  says  to 
the  witness, — <«  Tou  know  Brown.  He  has  bought  Grace's  business ; 
and,  if  he  does  not  come  and  make  terms  with  me,  I  will  make  a  bank- 
rapt  of  him  and  ruin  him," — I  think  there  can  be  no  doubt  that  the 
words  were  spoken  of  him  in  his  trade,  that  they  were  defamatory, 
tnd  sufficient  to  sustain  an  action.  It  is  quite  unnecessary  to  consider 
whether  any  special  damage  was  proved,  or  whether  the  damages  ought 
properly  to  have  been  limited  in  the  way  suggested.  But  I  think  the 
special  damage  was  ^proved  as  alleged.  The  statement  is,  that  r-i^ifM 
*^  one  Stephen  Stringer,  who  was  before  in  the  habit  of  dealing  ^ 
with  the  plaintiff  in  his  said  trade  on  credit,  refused  any  longer  to  do  sof 
and  refused  to  deliver  to  the  plaintiff  certain  goods  which  the  plaintiff 
bad  purchased  of  the  said  Stephen  Stringer,  until  the  plaintiff  had 
paid  for  them."  Stringer  said  he  was  about  to  execute  an  order  for 
the  plaintiff,  but  that  he  declined  to  do  so  in  consequence  of  the  state- 
ment  of  the  defendant.  It  was  not  suggested  that  there  was  any  bind- 
ing contract,  which  could  have  been  enforced  against  Stringer.  The 
amount  of  damages  was  for  the  consideration  of  the  jury ;  and  I  think 
it  is  impossible  to  say  that  these  words  spoken  of  a  man  in  trade  did 
not  justify  them  in  awarding  compensation  to  the  extent  of  1502.  I 
think  there  should  be  no  rule. 

Williams,  J. — I  also  think  there  should  be  no  rule ;  although,  if 
the  words  proved  had  not  been  actionable  without  special  damage,  I 
ahonld  have  thought  the  rule  ought  to  go,  because  the  question  of 
damages  was  left  at  large  to  the  jury,  without  telling  them  to  limit  it 
to  the  probable  loss  resulting  from  the  non-execution  of  Stringer's 
order.  The  question,  therefore,  resolves  itself  into  this, — whether  or 
not  the  words  proved  were  actionable  in  themselves,  without  special 
damage.  I  think  they  were.  To  say  of  a  tradesman, — «« if  he  does 
not  come  and  make  terms  with  me,  I  will  make  a  bankrupt  of  him,  and 
rain  him,** — must  necessarily  be  highly  prejudicial  to  him  in  bis  bttsi« 
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nees.  The  words  are  clearly  defamatory  in  their  nature :  and  there  is 
no  pretence  for  disturbing  the  verdict* 

Talfourd,  J. — I  am  of  the  same  opinion.     The  words  proved  were 

clearly  actionable  without  special  damage.     When  one  says  of  a  trader, 

*Anil  ''^^^®  ^^^^  ^^^  settle  with  ^me,  I  will  make  him  a  bankrupt," 

-^  that  necessarily  implies  that  he  has  the  power  to  carry  his  threat 

into  execution. 

Jervis,  C.  J. — I  think  I  was  wrong  in  this  case.  I  told  the  jury 
that  the  questions  for  their  consideration  were,  whether  the  words  were 
spoken,  whether  the  damage  alleged  resulted  from  the  speaking  of  them, 
and  what  damages  the  plaintiff  was  entitled  to, — and  that  this  would 
depend  upon  Stringer's  evidence.  I  think  I  was  wrong  in  so  limiting 
it.  The  jury,  however,  have  set  that  right :  and  I  agree  with  the  rest 
of  the  court  in  thinking  that  there  is  no  ground  for  disturbing  their 
verdict.  Rule  refused. 

Any  words  which,  in  common  neoeptation,  Ostrora  v.  Cftlkinv,  5  Wendell,  2S3 ;  EIm  r. 

imply  ft  wftnt  of  credit  when   spoken    of  ft  Ferris,  Anthon,  23 ;   Kinney  e.  Nash,  3  Cob- 

merehftnt,  ftre  aotionable:  SewaU  v.  CaUin,  3  stock,  177;  Pretty  man  v.  Bhockley,  4  IIarri]if> 

Wendell,  291 ;  Moit «.  Comstoek,  7  Cowen,  tU ;  ton,  1 12 ;  Barnes  a.  Trandy,  31  Maine,  321. 


RAMSDEN  V.  SKIFF.    May  6. 

The  court  inclined  to  think  that  the  afBdaTit  in  support  of  an  application  for  a  tptcfal  vritr  ts 
change  the  venue,  since  the  new  mlt  of  HUary  Term,  18M,  r.  18,  must  be  foonded  apoa  sa 
affidavit  disclosing  9p€c%al  tireumttanee*, 

[But  see  the  next  two  cases,  from  which  it  seems  that  the  eoMwott  affidavit,  if  unanswered,  wiU 
suffice.] 

Debt  for  goods  sold  and  delivered.  The  venue  was  laid  in  London. 
Qn  the  24th  of  March,  1858,  an  order  was  made  by  Piatt,  B.,  at 
chambers,  at  the  instance  of  the  defendant,  to  change  the  venue  from 
London  to  Gloucestershire,  upon  the  common  affidavit  <«  that  the  plain- 
tiff's cause  of  action,  if  any,  arose  in  the  county  of  Gloucester,  and 
not  in  the  city  of  London,  or  elsewhere  out  of  the  said  county  of 
Gloucester." 

On  the  6th  of  April,  the  defendant  pleaded  never  indebted ;  and,  on 
the  16th,  application  was  made  by  the  plaintiff  to  Maule,  J.,  at  chain* 
bers,  to  change  the  venue  from  Gloucester  to  Middlesex,  where  it  was 
alleged  the  delivery  of  the  goods  took  place.  The  learned  judge,  how- 
ever, declined  to  interfere,  but  referred  the  party  to  the  court. 
*R0^1  *^^ih  0^  ^  former  day  in  this  term,  moved  for  a  rule  nisi  to 
"-^  rescind  the  order  of  Piatt,  B.,  and  to  change  the  venue  from 
Gloucestershire  to  London,  upon  an  affidavit  stating  «« that  the  cause 
of  action  did  not  arise  in  the  said  county  of  Gloucester  either  wholly 
or  in  party  but  in  the  county  of  Middlesex,  and  not  elsewhere  oat  of . 
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the  said  last-mentioned  county,  except  so  far  as  the  same  may  have 
partly  arisen  in  the  said  city  of  London,  the  said  goods  having  be^n 
parchased  by  the  defendant  of  the  plaintiff  \rithin  the  said  city ;  that 
the  witnesses  in  the  plaintiff's  behalf  in  this  cause  reside  in  London  or 
the  immediate  neighbourhood  thereof ;  and  that  considerable  additional 
expense  will  be  incurred,  should  the  trial  of  this  cause  take  place  in  the 
county  of  Gloucester,  instead  of  the  city  of  London  or  county  of  Mid* 
dlesex/*  [Williams,  J. — ^Why  did  you  not  answer  the  matter  before  my 
Brother  Piatt?]  The  attorney  was  under  an  impression  that  the  18th 
rule  of  Hilary  Term  last,  which  provides  that «« no  venue  shall  be  changed 
without  a  ipeeial  order  of  the  court  or  a  judge,  unless  by  consent  of  the 
parties,"  required  that  special  grounds  for  changing  the  venue  should 
be  laid  before  the  judge,  as  was  formerly  the  case  where  the  application 
to  change  the  venue  was  made  after  ieeue  joined.  [Jervis,  d.  J. — If 
you  have  made  a  mistake,  you  must  at  all  events  p^y  for  it.]  A  rule 
nisi  having  been  granted, 

Atherton  now  showed  cause. — The  order  of  Mr.  Baron  Piatt  was 
made  without  any  substantial  resistance  on  the  part  of  the  plaintiff. 
He  now  comes  with  a  sort  of  double  appeal  against  that  order,  and 
against  the  refusal  of  Maule,  J.,  to  interfere  with  it.  The  plaintiff,  by 
applying  to  Mr.  Justice  Maule,  not  to  rescind  the  former  order,  but  to 
change  the  venue  to  Middlesex,  must  be  taken  to  have  acquiesced  in 
the  decision  of  Piatt,  B»  And  the  affidavit  now  presented  to  the  court 
fl^ows  no  Aground  for  changing  the  venue  from  the  county  of  r^/t/%A 
Gloucester.  It  should  at  least  be  made  to  appear  that  the  con-  '- 
venience  preponderates  greatly  in  favour  of  a  trial  in  Middlesex. 
[Crbsswell,  J. — Does  not  the  new  rule  require  something  more  than 
the  common  affidavit  ?     I  should  think  I  should  not  act  upon  it.] 

Ball^  in  support  of  the  rule. — Issue  not  having  been  joined,  the 
special  order  could  not  be  made.  [^Atfterton. — That  is  an  objection  to 
the  order  of  Piatt,  B. ;  and  it  is  too  late  for  the  plaintiff  to  object  to 
that,  he  having  since  taken  a  step.]  [Jervis,  G.  J. — Does  the  plain- 
tiff's affidavit  show  that  the  cause  would  be  more  conveniently  tried  in 
Middlesex  ?]  It  shows  that  all  the  witnesses  reside  in  Middlesex,  and 
that  great  additional  expense  would  be  incurred  by  a  trial  in  Glouces- 
tershire. 

Jbrvis,  C.  J.— -I  am  of  opinion  that  the  first  alternative  of  this 
mle, — to  rescind  the  order  of  my  Brother  Piatt, — should  be  made  abso- 
lute. That  order  seems  to  be  vulnerable  upon  two  points.  In  the  first 
place,  when  the  old  course  of  proceeding  was  abolished,  it  was  intended 
that  the  special  order  should  be  made  with  reference  to  what  was  to  be 
tried.  As  at  present  advised,  I  think  the  special  order  cannot  be 
obtained  until  after  issue  joined ;  and  that  the  same  circumstances 
which  under  the  old  practice  justified  the  special  application  to  change 
the  venue,  apply  to  the  special  order  under  the  new  rule.    Further,  I 

2k2 
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think  my  Brother  Piatt  took  an  erroneous  view  of  the  matter.  The 
new  mle  never  intended  that  the  special  order  to  change  the  TeDoe 
should  be  granted  upon  the  common  affidavit,  which  wt»uld  render 
necessary  another  application  to  bring  back  the  venue.  When  the  nde 
speaks  of  a  special  order,  it  must  mean  an  order  founded  upon  aa 
affidavit  of  the  special  circumstances.  The  mere  formal  affidavit, 
*f$(Ul  *^^<^<>r^^0S  ^  ™7  present  impression,  does  not  comply  with  the 
-'  new  practice.  I  think  the  application  should  be  made  upon  an 
affidavit  of  the  special  circumstances,  and  after  issue  joined.  I  think 
there  is  no  foundation  for  the  suggestion  that  the  plaintiff  is  estopped 
by  his  supposed  acquiescence  in  my  Brother  Piatt's  order,  from  nov 
applying  to  rescind  it.  My  Brother  Maule  seems  to  have  treated  the 
application  to  him  as  an  appeal  from  my  Brother  Piatt's  order.  I 
think  the  rule  should  be  made  absolute  to  rescind  that  order. 
The  rest  of  the  court  concurring, 

Bule  absolute  accordingly.(a) 

(o)  The  nile  tuggeatod  in  the  prinoi]>al  cam  hmying  boen  qualified  by  the  two  following  eu(% 
It  haa  been  thought  convenient  to  inaert  then  here. 


CLULEE  V.  BBADLET.    Nov.  28. 

Where  a  defendant  is  under  terms  to  take  tkort  notice  nf  trial,  he  eannot  more  to  ehaags  tks 
renne,  npon  the  eommoii  aJMaviL 

Kor  upon  an  aflidarit  merelj  stating,  in  addition  to  the  nnial  allegation  that  ^  the  plaaatiff*! 
cause  of  action,  if  anj»  arose  in  the  eonntj  of  W.  (to  which  it  was  sought  to  change  ths 
Tenue),  and  not  in  M.  (the  original  eountj),  or  elsewhere  out  of  the  said  county  of  W^**— that 
both  parties,  and  the  witnesses  on  both  sides,  reside  in  the  eountj  to  which  it  is  sought  ts 
change  the  Tcnne. 

The  declaration  (for  goods  sold  and  delivered,  goods  bargained  and 
sold,  and  money  found  due  upon  an  account  stated)  in  this  case  wu 
delivered  on  the  29th  of  October,  the  venue  being  laid  in  Middlesex. 
On  the  7th  of  November,  an  order  was  made  by  Williams,  J.,  giving 
the  defendant  four  days  time  to  plead,  ^^  pleading  issuably,  rejoining 
gratis,  and  taking  short  notice  of  trial,  if  necessary,  for  the  sitting  after 
this  term." 

On  the  8th,  the  defendant  took  out  a  summons  calling  upon  the 
plaintiflT  to  show  cause  why  the  venue  should  not  be  changed  from  Mid- 
*60'"l  ^'^^^^  ^^  ^^^  Warwick  division  *of  the  county  of  Warwick.  This 
^  summons  came  on  for  hearing  before  Cresswell,  J.,  on  the  10th, 
when  it  was  sought  on  the  defendant's  part  to  support  it  by  an  aflidaut 
<«  that  the  plaintiff's  cause  of  action,  if  any,  arose  in  the  county  of 
Warwick,  and  not  in  the  county  of  Middlesex,  or  elsewhere  out  of  the 
said  county  of  Warwick ;  and  that  the  defendant  and  the  plaintiff,  and 
all  the  witnesses  in  this  case,  as  well  on  the  part  of  him  the  defendan^ 
as  (to  the  best  of  the  deponent'a  knowledge  and  belief)  of  the  plaintif 
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reside  in  the  said  county  of  Warwick."  The  learned  judge,  however, 
declined  to  make  any  order,  on  the  ground  that  the  defendant  was  under 
terms  to  take  short  notice  of  trial  for  the  sittings  after  this  term. 

On  the  11th  of  June,  the  defendant  pleaded  never  indebted,  and  on 
the  12th  the  plaintiff  delivered  the  issue,  with  a  notice  of  trial  for  the 
sittings  after  term.     On  the  15th,  > 

Manuty  moved,  upon  the  aflBdavit  used  at  chambers,  for  a  rule  nisi 
to  change  the  venue  from  Middlesex  to  the  Warwick  division  of  the 
eoonty  of  Warwick.  [Jbrvis,  C.  J. — ^If  my  Brother  Cresswell  exer-* 
cised  his  discretioui  we  cannot  interfere.  If  you  wish  to  review  his 
decision,  you  must  come  prepared  with  an  aflBdavit  of  what  passed 
before  him.]  The  required  aflSdavit  having  been  produced,  Manuty 
referred  to  De  Rothschild  v.  Shilston,  8  Exch.  508,t  where  the  rule  on 
this  subject  is  thus  stated  by  Pollock,  C.  B. : — «« The  general  rule  on 
this  subject  may  be  thus  stated ;  and  we  may  say  that  we  believe  it 
may  be  taken  as  the  general  opinion  of  all  the  judges.  The  applica« 
tion  for  this  purpose  may  be  made  either  before  or  after  issue  joined, 
as  may  be  most  convenient  to  the  parties  in  the  proper  conduct  of  the 
cause.  If  the  application  be  made  eitker  before  or  after  i$$ue  joined^ 
it  is  requisite  that  the  party  applying  should  *state  in  his  aflSda-  r^^Qo 
vit  all  the  circumstances  on  which  he  means  to  rely.  He  will  ^ 
not  be  allowed  to  add  to  or  amend  his  case  when  cause  is  shown.  It 
will  be  suflScient,  however,  for  him  to  rely  on  the  fact  that  the  whole 
cause  of  action  arose  in  the  county  to  which  he  desires  to  change  the 
venue;  but,  if  he  does  so,  he  may  be  answered  by  any  affidavits 
negativing  this  fact,  or  showing  that  the  cause  may  be  more  conveniently 
tried  in  the  county  where  the  venue  »  laid.  If  made  after  tMeue  joined^ 
the  affidavits  in  support  of  the  application  must  show  that  the  issues 
joined  may  be  more  conveniently  tried  in  the  county  to  which  the  party 
applying  proposes  to  change  the  venue.  Of  course,  these  affidavits 
are  open  to  an  answer  by  the  other  party.  In  all  these  cases,  the 
court  or  judge  will  decide,  after  hearing  both  sides,  whether  the  venue 
is  to  remain,  or  be  changed  as  prayed,  or  be  laid  in  some  third  county, 
according  to  its  discretion. '*(a)    [Jbbvis,  0.  J. — ^Here,  you  are  under 

(c)  The  leaned  reportert  add  the  foUowiog  note ; — **  Hit  lordf hip  ateo  tteted,  that  a  ooa« 
Biittee  of  the  Jndgee^  lo  whom  the  tol^eet  had  bees  referred,  had  drawn  op  the  foUowiag 
teport: — 

*"  First,  that,  in  their  opinion,  it  It  more  eonreoient,  at  a  general  rale,  that  the  application  to 
efaange  the  venue  by  rule  or  sammou  may  be  made  hefw  inae  Joined :  provided  that  this  shall 
not  prcjodice  either  party  from  applying  after  imoe  it  Joined,  to  lay  the  venue  in  another  eoonty^ 
Sf  it  shall  appear  that  it  may  be  more  conveniently  tried  in  snob  eonnty/ 

** '  Seeondly,  that  a  defendant,  in  hit  alBdavtt  to  obtain  a  rule  nisi  to  ehaoge  the  venne,  or  la 
pnpport  of  a  summons  for  that  purpose,  k^/ort  i«tiM  ts  Joined,  should  state  all  the  cirenmstanees 
on  which  he  means  to  rely  as  the  ground  for  the  change  of  the  venae ;  but  that  he  may,  if  he 
pleases,  rsly  only  on  the  faet  that  the  cause  of  action  arose  in  the  eonnty  to  which  he  seeks  to 
have  the  venue  changed,  whieb  ground  shall  be  deemed  snflleient,  unless  the  plaintiff  shows  that 
the  cause  may  be  more  conveniently  tried  in  the  county  in  which  it  was  originally  laid,  or  otaer 
good  reason  why  the  venue  should  not  be  changed. 

(Signed)  «<'J.  Fauci. 

«*W.  Wnhtmaji.'* 


.  606  GLTJLEE  v.  BRADLET.    E.  T.  18S8'. 

terms.  I  understand  all  the  judges  of  the  Court  of  Exchequer  to  Be 
*fi07l  ^^  opinion  that  that  is  *an  answer  to  the  application  upon  the 
-'  common  affidavit.]  That  brings  it  back  to  the  old  practice. 
My  affidavit  shows,  not  only  that  the  whole  cause  of  action  arose  ia 
Warwickshire,  but  that  all  the  witnesses,  the  plaintiff's  as  well  as  the 
defendant's,  reside  in  that  county. 

A  rule  nisi  having  been  granted, 

PhipBon  showed  cause. — The  decision  of  the  learned  judge  was  cor- 

•  rect,  and  this  rule  must  be  discharged.  The  affidavit  upon  which  it  b 
obtained  is  the  common  affidavit,  save  that  it  contains  some  additiontl 
matter  which  in  reality  amounts  to  nothing,  viz.,  that  the  defendant 
and  the  plaintiff,  and  all  the  witnesses,  as  well  on  the  part  of  the  de- 
fendant, as  (to  the  best  of  the  deponent's  knowledge  and  belief)  of  tKe 

.  plaintiff,  reside  in  the  county  to  which  the  venue  is  sought  to  be  changed. 
Formerly,  it  was  settled  that  the  venue  could  not  be  changed  upon  the 

•  common  affidavit,  after  an  undertaking  to  plead  issuably  and  take  short 
notice  of  trial :  but  probably  the  defendant  might  have  made  such  in 
application,  after  issue  joined,  upon  an  affidavit  disclosing  special  grounds 
for  it.  There  was  no  exprett  authority  for  this  latter  position  :  bat  it 
is  conceived  that  the  practice  was  so,  though  there  are  two  cases  of 
Tonks  V.  Fisher,  2  Dowl.  P.  C.  22,  and  Haythorn  v.  Bush,  2  Dowl.  P.  C. 
240,  which  rather  look  the  other  way.  In  both  those  eases,  an  affidavit 
in  terms  almost  the  same  as  here  was  held  to  amount  to  no  more  than 

•  the  common  affidavit.  [Williams,  J. — In  those  cases,  the  application 
was  made  too  soon  to  entitle  the  party  to  rely  upon  the  special  circum- 
stances.] The  probable  origin  of  this  practice  will  be  found  in  Hanter 
V.  Gray,  Barnes,  498,  where  it  is  said  that,  <«  though  the  having  ob- 
tained an  order  for  time  to  plead,  generally  speaking,  is  no  hindranee 
to  the  changing  of  a  venue,  yet,  if  the  defendant  will  consent  to  take 
^hOftl  1^^^'^^  0^  ^^^^^  ^^  ^^®  '^county  where  the  action  is  originally  laid, 

^  that  consent  shall  bind  him :  had  the  judge  been  informed  of  the 
defendant's  intention  to  move  to  change  the  venue,  he  would  have  made 
his  order  without  prejudice  to  eu^h  motion.*'  Assuming  the  practice  to 
have  been  as  above  stated,  does  the  18th  rule  of  Hilary  Term,  1853,-^ 
which  provides  that  <«  no  venue  shall  be  changed  without  a  special  order 
of  the  court  or  a  judge,  unless  by  consent  of  the  parties,'* — make  any 
difference  in  this  respect?  How  is  the  special  order  to  be  obtained! 
In  De  Rothschild  v.  Shilston,  8  Exch.  503,t  the  application  was  made 
'  upon  the  common  affidavit,  and  before  issue  joined.  The  order  there 
was  made  by  Piatt,  B. ;  and  the  court  held  that  it  was  rightly  made: 
but  they  go  on  to  say,  that,  <«  the  party  applying  should  state  in  ha 
affidavit  all  the  circumstances  on  which  he  means  to  rely."  '« It  will 
be  sufficient,  however,"  they  further  say,  <«for  him  to  rely  on  the  faet 
that  the  whole  cause  of  action  arose  in  the  county  to  which  he  desires 
to  change  the  venue ;  but,  if  he  does  so,  he  may  be  an9wered  by  any 
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Affidavits  negatinng  this  fact,  or  showing  that  the  cause  may  be  more 
oonveniently  tried  in  the  connty  where  the  venue  is  laid/*     As  a  com* 
mon  affidavit,  this  is  clearly  too  late,  being  after  time  taken  to  plead, 
on  terms :  and,  as  a  special  aflSdavit,  it  is  insufficient.     [Maule,  J.-h- 
The  new  rule  says,  in  effect,  that  a  party  shall  not  get  an  order  to 
change  the  venue,  without  giving  the  other  side  an  opportunity  to  an- 
swer the  application, — the  object  being,  to  obviate  the  necessity  of 
resorting  to  the  clumsy  expedient  of  bringing  back  the  venue,  upon  an 
undertaking  to  give  material  evidence  in  the  county  where  it  was  origi« 
nally  laid.    Williams,  J. — This  rule  would  not  have  been  granted  upon 
the  common  affidavit  only.]     The  special  ground  here  is  clearly  insuffi- 
cient :  it  ought  to  show  the  general  ground  of  the  defence,  and  that 
the  defendant  will  call  witnesses:  it  ^should  show  that  the  pre-  r^^/^/iq 
ponderance  of  convenience  in  having  the  cause  tried  in  the  county  ^ 
to  which  it  is  sought  to  carry  it,  is  great :  and,  though  Littlcdale,  J., 
doubted  the  necessity  of  that,  in  most  of  the  cases  there  was  an  affi- 
davit of  merits.    In  Grompton  v.  Stewart,  2  G.  &  J.  478,t  which  was 
tn  action  of  covenant  upon  a  mortgage-deed,  Bayley,  B.,  said :  <<  The 
venue  cannot  in  such  a  case  be  changed  upon  the  usual  affidavit ;  and, 
in  order  to  kiy  a  ground  for  a  special  application,  with  a  view  to  save 
the  expense  of  bringing  witnesses  from  a  distance,  the  defendant  should 
Bhow  by  affidavit  that  it  will  be  necessary  for  him  to  call  witnesses  to 
prove  a  defence."     So,  in  Tonks  v.  Fisher,  2  Dowl.  P.  G.  22,  where 
the  affidavit  stated  that  the  cause  of  action  arose  in  Warwickshire,  and 
that  all  the  witnesses  resided  there,  Bayley,  B.,  said:  <«You  do  not 
Bay  that  there  are  any."     In  Parmeter  v,  Otway,  8  Dowl.  P.  C.  66,  the 
tffidavit  was  like  this;  and  Littledale,  J.,  says:  «« According  to  the 
Ute  cases,  a  great  deal  more  particularity  than  formerly  appears  to  be 
required.     I  do  not  think,  however,  it  is  very  distinctly  laid  down  that 
there  must  be  an  affidavit  of  merits.     On  the  authority,  however,  of 
Ladbury  v.  Richards,  7  J.  B.  Moore,  82  (E.  G.  L.  R.  vol.  17),  I  think 
the  proposed  defence  intended  to  be  set  up  ought  to  be  fully  disclosed* 
Unless  that  is  done,  I  think  sufficient  is  not  shown  by  the  defendant  to 
entitle  him  to  change  the  venue.    I  think  on  that  ground  alone  the 
rule  ought  not  to  be  made  absolute.    It  seems  to  roe  to  have  been 
required  by  the  court,  in  some  of  the  cases,  that  the  defendant  should 
swear  that  he  means  to  examine  witnesses.     I  doubt  very  much  who* 
ther  that  is  necessary.    I  think  that  it  is  sufficient  if  the  ground  of  hia 
defence  is  fully  disclosed."    In  Thornhill  v.  Oastler,  7  Scott,  272,  tho 
defendant  sought  to  change  the  venue  from  London  to  Yorkshire,  upon 
an  affidavit  stating,  that,  in  order  to  establish  a  set-off  which  he  had 
pleaded,  *it  would  be  necessary  to  unravel  accounts  of  eighteen  r^r-iQ 
years'  standing,  that  he  had  sixty  witnesses  to  subpoena,  all  of  ^ 
whom  resided  in  Yorkshire,  and  that  a  trial  in  London  would  occasion 
an  additional  expense  to  him  of  more  than  200/. :  but  Tindal,  G.  J.« 
VOL.  xiu.— 50 
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said :  ««  The  plaintiff's  right,  in  a  transitory  action,  to  lay  the  Tenae 
vbere  he  pleases,  is  undoubted ;  and,  before  we  deprive  him  of  it,  we 
must  be  clearly  satisfied  that  justice  cannot  be  done  between  the  parties 
unless  we  do  so :  the  preponderance  of  convenience  must  be  very  great 
indeed^  I  never  heard  an  application  of  this  sort  made  without  some- 
thing more  specific  than  appears  here."  [Talfourd,  J. — ^At  the  pre- 
sent day,  it  may  be  cheaper  to  try  by  Warwickshire  witnesses  in  Londoa 
than  in  Warwick.]  Can  it  be  said  that  a  special  aflSdavit  which  was 
bad  under  the  old  practice,  is  good  now  ?  [Williams,  J. — Unanswered, 
the  present  affidavit  shows  that  Warwickshire  is  the  legitimate  place  of 
trial  for  this  case.]  Parmeter  v.  Otway  answers  that.  In  Hum  v. 
Pawlett,  5  C.  B.  806  (E.  G.  L.  R.  vol.  57),  there  was  a  very  speciil 
affidavit ;  but  Wilde,  C.  J.,  said :  «« The  defendant  must  have  been  fafly 
apprised,  when  the  declaration  came  to  his  hands,  of  the  nature  of  the 
plaintiff's  demand  against  him.  He  had  then  all  the  information  necei* 
Bary  to  enable  him  to  judge  whether  or  not  it  would  be  proper  to  move 
to  change  the  venue.  Instead  of  adopting  the  ordinary  course,  be 
obtains  two  several  orders  for  time  to  plead,  and  now,  at  the  eleventh 
hour,  comes  for  leave  to  change  the  venue  on  special  grounds, — the 
effect  of  which,  if  successful,  would  be,  to  postpone  the  trial  of  the 
cause  until  July  or  August  next.  To  justify  this,  he  should  at  least 
show  circumstances  that  reasonably  entitle  htm  to  what  he  asks.  AH 
lie  states  is,  that,  all  the  material  and  neeeMary  min€»9e9  an  hii  be^ 
Aa{f, — which  may  be  one  only,— ^reside  in  the  county  of  Cambridge. 
^f)111  ^^^  anything  that  appears,  the  plaintiff  may  have  many  *wit* 
^  nesses  in  or  near  London.  The  defendant  was  bound  to  show  a 
manifest  preponderance  of  convenience  in  trying  the  cause  in  the  county 
to  which  he  seeks  to  remove  the  venue.  In  this  respect^  his  affidavit 
is  deficient :  and  therefore  I  think  his  rule  must  be  discharged."  la 
Bmallcombe  v.  Williams,  7  C.  B.  77  (E.  C.  L.  R.  vol.  62),  where  the 
Yenue  had  been  changed,  at  the  instance  of  the  defendant,  upon  the 
common  affidavit,  from  Gloucestershire  to  Bristol,  and  restored  to 
Gloucestershire  without  an  undertaking  to  give  material  evidence  there, 
»  -the  court  refused  to  change  it  to  Bristol,  upon  an  affidavit  that  the 
cause  of  action  arose  wholly  in  the  latter  place,  that  the  witnesses  the 
defendant  would  produce  at  the  trial  were  very  numerau$^  and  all  resi^ 
dent  in  Bristol,  and  that  the  plaintiff  was  a  person  in  indigent  circoii- 
atances,  and  unable  to  pay  costs  if  she  failed  to  obtain  a  verdict.  The 
court  there  said :  «« You  are  bound  to  show  some  manifest  inconvenience 
that  would  result  from  trying  the  cause  at  Glouoester.  Tour  affidsTiti 
do  not  state  the  number  of  your  witnesses ;  and,  non  assumpsit  beiog 
the  only  plea,  there  cannot  possibly  be  many  necessary.  Besides, 
Gloucester  is  now  only  about  an  hour  or  an  hour  and  a  half's  journey 
from  Bristol."    And,  in  the  recent  case  of  Ramsden  v.  Skipp,  ant^ 
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p.  601,  this  court  held  that  the  application  to  chonge  the  venue  under 
the  new  rule  must  be  founded  upon  a  special  affidavit 

Manistjfj  in  support  of  his  rule. — It  is  not  contended  that  the  affidavit 
in  this  case  would  have  been  sufficient,  under  the  ancient  practice,  to 
sustain  an  application  to  change  the  venue  after  issue  joined.     Great 
particularity  was  required  in  such  cases,  the  parties  being  supposed  ta 
Inow  the  precise  position  they  would  be  in  at  the  trial.     The  position 
this  defendant  stands  in  is  this :  he  had  by  the  common  law  a  right  to 
bare  his  cause  tried  in  the  coimty  where  the  cause  of  action  arose. 
Issue  was  not   ^joined.     When,  therefore,  the  defendant  was  r^t/^-io 
before  Crcsswell,  J.,  he  was  in  the  position  of  a  party  having  a  ^ 
common-law  right  to  change  the  venue  to  Warwickshire.     All  question 
about  special  grounds  for  the  application  may  be  thrown  out  of  con« 
sideration.     Since  the  new  rule  of   Hilary  Term,  1858,  there  is  no 
longer  a  common  order  to  change  the  venue.     There  are  now  two  modes 
of  procedure, — the  one,  a  special  application,  founded  upon  the  common 
affidavit, — the  other,  a  special  application,  founded  upon  a  special  affi- 
davit.   Either  may,  it  seems,  be  made  as  well  before  as  after  issue 
joined,  according  to  the  rule  propounded  by  the  Court  of  Exchequer, 
No  summons  for  time  to  plead  is  now  issued  with  the  words  ^'  without 
prejudice  to  an  application  to  change  the  venue"  in  it.     [Maule,  J. — I 
have  repeatedly   struck    out    those  words.]      The    present   affidavit, 
unanswered,  is  clearly  sufficient  to  support  the  application,  even  upon 
special  grounds.     [Maule,  J. — The  undertaking  is  a  good  answer.] 

Maule,  J.(a) — I  cannot  feel  the  smallest  doubt  or  difficulty  in  this 
case.  There  is  no  foundation  whatever  for  the  supposition  that  the  new 
rule,  which  is  negative  in  terms, — '^  no  venue  shall  be  changed  without  a 
special  order  of  the  court  or  a  judge,"— deprives  the  undertaking  of  the 
defendant  to  take  short  notice  of  trial  for  the  particular  sittings,  of  all 
effect.  This  is  an  application  by  a  defendant  who  has  entered  into  that 
undertaking,  to  change  the  venue  from  Middlesex  to  Warwickshire,  on 
the  ground  that  the  plaintiff's  cause  of  action,  if  any,  arose  in  the  county 
of  Warwick,  and  not  in  the  county  of  Middlesex,  or  elsewhere  out  of 
the  county  of  Warwick.  The  fact  that  the  cause  of  action  wholly  arose 
in  Warwick,  gave  the  defendant  a  common-law  ^ight  to  have  the  r^^/^^o 
cau.4e  tried  in  that  county.  But  he  has  parted  with  that  right,  ^ 
by  having  agreed,  as  the  condition  upon  which  he  was  to  have  tim^e 
allowed  him  to  plead,  to  take  short  notice  of  trial  for  the  sittings  in 
Middlesex.  This  affidavit  has  very  properly  been  treated  by  the 
defendant's  counsel  as  the  common  affidavit ;  for,  substantially,  it  states 
nothing  more  than  the  common  affidavit.  With  respect  to  the  witnesses 
all  residing  in  Warwickshire, — the  defendant  does  not  state  that  there 
are  any  witnesses :  nor  does  he  state  what  the  proposed  defence  is,  or 
one  single  circumstance  to  lead  us  to  believe  that  the  cause  could  be 

(a)  JiBTiiy  C.  J.,  WM  ftbtent,  on  aoconni  of  indifposilion. 
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•better,  or  more  conveniently,  or  more  cheaply,  tried  in  Warwickshire 
than  in  Middlesex.  The  probability  is  that  it  would  be  much  more  coin 
venient,  and  to  the  interest  of  both  parties,  that  the  trial  should  take 
place  here.     The  rule  must  be  discharged. 

Williams,  J. — ^I  am  of  the  same  opmion.  It  has  been  sufficiently 
decided  that  a  defendant  who  is  under  terms  to  take  short  notice  of  trial, 
cannot  apply  to  change  the  venue  upon  the  common  affidavit.  It  is  said 
that  so  to  decide  will  operate  hardship,  because  it  is  not  usual  now  to 
insert  in  the  order  for  time  to  plead,  the  words  '^  without  prejudice  to  an 
application  to  change  the  venue."  That  assumes  that  that  clause  maj 
be  put  in  at  the  volition  of  the  party.  I  for  one  would  not  allow  a  sum* 
mens  to  be  issued  in  that  form.  I  see  no  hardship  in  holding  that  a 
defendant  who  has  obtained  time  to  plead,  upon  an  undertaking  to 
accept  short  notice  of  trial,  should  be  thereby  precluded  from  moving  to 
change  the  venue  upon  the  common  affidavit,  and  so  evade  the  bargain 
he  has  entered  into.  The  practice,  which  I  believe  to  be  well  established 
already,  must  be  confirmed  by  our  decision. 

♦fi141  *Talfourd,  J. — I  am  entirely  of  the  same  opinion.  I  am 
^  glad  that  the  defendant's  counsel  has  enabled  us  to  decide  this 
case  upon  the  simple  ground  upon  which  my  learned  Brothers  have  pat 
it.  The  undertaking  to  take  short  notice  of  trial  for  the  sittings  ia 
Middlesex,  is  clearly  a  sufficient  answer  to  the  application  founded  upon 
the  common  affidavit*  Rule  discharged,  with  costs. 


BEGG  V.  FORBES  and  Another.     June  24,  1854. 

A  Judge  ftt  obftmben  having  made  an  order  to  change  the  venue  from  Middlesex  to  Londoa, 
upon  an  affidavit  titating  that  the  action  waa  brought  for  alleged  breach  of  duty  on  the  part  of 
the  defendanta  aa  the  plaintiff's  agent  In  the  aale  of  indigo,  that  the  sale  took  place  in  Londoay 
that  the  cause  of  action,  if  any,  arose  there,  and  that,  in  the  judgment  and  belief  of  the  di- 
ponent,  the  cause  ought  to  be  tried  by  a  jury  of  merchants  in  London, — the  court  refofedto 
disturb  it. 

The  declaration  was  delivered  on  the  12th  of  December,  1853.  The 
defendants  pleaded  on  the  7th  of  February,  1854.  The  issue  vas 
delivered  on  the  9th  of  March,  1854;  on  the  11th,  the  defendants 
obtained  a  rule  for  a  special  jury ;  and,  on  the  23d  of  May,  an  ordef 
was  made  by  Crowder,  J.,  at  Chambers  to  change  the  venue  from 
Middlesex  to  London.  The  afiBdavit  upon  which  the  order  was  founded, 
stated  '^  that  the  action  was  brought  by  the  plaintiff  against  the  defend- 
ants for  an  alleged  breach  of  duty  on  the  part  of  the  defendants,  as 
agents  for  the  plaintiff,  in  the  sale  of  a  quantity  of  indigo ;  that  the 
Bale  of  the  indigo  took  place  in  the  city  of  London ;  that  the  plaintiff's 
cause  of  action,  if  any,  arose  in  the  said  city  of  London,  and  not  in  the 
county  of  Middlesex ;  and  that,  in  the  deponent's  (defendants*  attorney) 
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judgment  and  belief  y  this  eauee  ought  to  be  tried  by  a  jury  of  merchants 
m  the  city  of  London**' 

Oooke^  on  a  former  day  in  this  term,  moved  for  a  rule  nisi  to  rescind 
the  order  of  Growder,  J.,  and  to  restore  the  venue  to  Middlesex.  He 
produced  an  affidavit  *which  stated  "  that  counsel  had  advised  p^^^  . 
that  there  was  some  doubt  whether  the  contract  out  of  which  the  ^ 
action  arose  was  not  partly  made  abroad,  that  is  to  say,  in  British  India,* 
where  the  plaintiff  resided ;  that  the  venue  was  laid  in  Middlesex :  and 
that,  in  the  deponent's  (plaintiff's  attorney's  clerk)  judgment  and  belief, 
this  case  ought  not  to  be  tried  by  a  jury  composed  exclusively  of 
merchants  in  the  city  of  London,  as  it  might  be  to  the  disadvantage  of 
the  plaintiff  that  such  issue  should  be  tried  by  a  jury  so. exclusively  com- 
posed  of  merchants  of  the  city  of  London."  He  submitted  that  the. 
application  upofi  the  common  affidavit  was  too  late  after  issue  joined. 
He  referred  to  Ramsden  v.  Skipp,  ant%,  p.  601,  De  Rothschild  v. 
Shilston,  8  Exch.  508, f  and  Clulee  v.  Bradley,  anti,  p.  614.  [Jervis, 
C.  J. — In  Ramsden  t^.  Skipp,  we  were  found  to  be  wrong.  Maule, 
J. — In  Clulee  v.  Bradley,  the  defendant  was  under  terms  to  take  short 
notice  of  trial.  Were  the  defendants  under  terms  here  ?]  The  affidavit 
does  not  show  that  they  were.  [Maule,  J.-— The  only  specialty  since 
the  new  rule,  is,  that  the  venue  cannot  be  changed  without  a  summons 
upon  which  the  other  side  may  be  heard.]  After  issue  joined,  the  appli* 
cation  can  only  be,  as  under  the  old  practice,  upon  an  affidavit  disclosing 
special  circumstances.     A  rule  nisi  having  been  granted, 

ByleSy  Serjt.,  now  showed  cause. — This  was  not  an  application 
founded  upon  the  common  affidavit :  it  omits  the  very  important  words, 
"and  not  elsewhere  out  of  the  city  of  London,"  and  contains  the  addi- 
tional allegation,  «<  that,  in  the  deponent's  judgment,  the  cause  ought 
to  be  tried  by  a  jury  of  merchants  in  the  city  of  London,"  which, 
eoapled  with  the  nature  of  the  action,  probably  inclined  the  learned 
judge's  mind  to  make  the  order.  [Crowoer,  J.: — I  certainly  thought 
that  the  action  would,  from  its  nature,  be  more  satisfactorily  tried  by 
a  jury  of  ^merchants.]  Under  the  old  practice,  when  the  venue  r^^i^ 
¥as  changed  upon  the  common  affidavit,  the  application  was  ^ 
req[iiired  to  be  made  before  plea  pleaded ;  and  the  plaintiff  might  havo 
the  venue  restored,  by  giving  an  undertaking  to  give  material  evidenco 
in  the  county  where  the  venue  was  originally  laid.  Now,  by  the  new 
rule  of  Hilary  Term,  1853,  r.  18,  it  is  provided  that  «  no  venue  shall 
be  changed  without  a  special  order  of  the  court  or  a  judge,  unless  by 
consent  of  the  parties."  [MaOle,  J. — That  rule  is  simply  prohibitory ; 
it  means  that  the  order  to  change  the  venue  shall  not  be  a  matter  of 
course,  but  after  a  summons  to  show  cause.]  The  affidavit  in  this  case 
is  framed  in  obedience  to  the  suggestion  contained  in  the  judgment  of 
the  Court  of  Exchequer  in  the  case  of  De  Rothschild  t^.  Shilston,  8 
£zch.  508yt  that,  « if  made  after  issue  joined,  the  affidavits  in  support 
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of  the  application  mast  show  that  the  issues  joined  may  be  more  con- 
veniently  tried  in  the  county  to  which  the  party  applying  proposes  to 
change  the  venue."  [Maulb,  J. — There  was  a  known  practice  prior  to 
the  new  rules  of  Hilary  Term,  1853.  What  is  there  in  those  rules  to 
alter  it  ?]  The  18th  rule,  already  referred  to,  which  requires  a  spedal 
order.  [Mauls,  J. — What  u  a  special  order?]  One,  it  is  submitted, 
which  does  not  issue  as  a  matter  of  course.  [Maulb,  J. — ^Howerer 
oimple  and  common  the  affidavit  may  be,  if  the  order  is  made  in  pursa- 
ance  of  a  summons,  upon  which  the  opposite  party  may  be  heard,  it  is 
a  special  order,  I  conceive.]  There  can  be  no  doubt  that  the  learned 
judge  had  jurisdiction  to  make  the'order.  [Jervis,  C.  J. — ^The  simple 
ground  of  the  motion  was,  that  the  order  was  improperly  made  upoa 
the  (( common*'  affidavit.] 

•  Cookej  in  support  of  his  rule. — ^In  Glulee  v,  Bradley,  the  applicatioa 
to  change  the  venue  was  made  after  the  defendant  had  obtained  time 
^r^^  71  ^^  pl^ftd,  upon  an  ^undertaking  to  accept  short  notice  of  trial 
^  for  the  sittings  in  Middlesex  ;  and  the  court  held  that  it  eonld 
not  be  supported  upon  an  affidavit  which  amounted  to  no  more  than  the 
common  affidavit.  Now,  in  this  case,  the  affidavit  contains  nothing  at 
all  approaching  to  what  this  court,  in  Thornhill  v.  Oastler,  7  Scott, 
272,  held  insufficient  to  support  a  special  application  to  change  the 
venue.  There  is  nothing  but  the  deponent's  belief  that  the  cause  will 
be  better  tried  by  a  London  jury.  [Crowdbr,  J. — I  acted  upon  my 
own  judgment,  having  the  pleadings  before  me,  and  not  upon  the  attor* 
ney's  statement  of  his  judgment  and  belief.]  The  new  rule  has  not 
altered  the  practice  as  to  applications  to  change  the  venue  on  special 
grounds.  [Maule,  J. — Is  it  sufficiently  shown  here  that  the  trial  will 
be  more  conveniently  had  in  London  ?]  Unless  the  mere  fact  of  the 
cause  of  action  arising  out  of  a  sale  of  indigo  is  enough,  it  does  not 
appear.  The  mere  statement  of  the  cause  of  action,  and  the  judgment 
and  belief  of  the  attorney,  clearly  afford  no  sufficient  ground  for  chang- 
ing the  venue.  [Maulb,  J. — If  the  court  or  the  judge  sees  that  the 
belief  is  well  founded,  there  can  be  no  very  great  danger  in  trusting 
them  with  the  power  to  act  upon  such  an  affidavit.] 

Jervis,  G.  J. — I  am  of  opinion  that  this  rule  should  be  discharged,  with 
costs.  It  was  granted  upon  a  notion  that  the  order  to  change  the 
venue  was  obtained  upon  the  common  affidavit.  It  now  turns  out  that 
it  was  not  the  common  affidavit,  but  an  affidavit  which  satisfied  my 
Brother  Growder,  seeing  the  nature  of  the  action,  that  it  would  be  more 
conveniently  tried  before  a  jury  of  London  merchants. 

The  rest  of  the  court  concurring, 

Bule  discharged,  with  costs. 
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•THE  CORK  AND  BANDON  RAILWAY  COMPANY  v.  r^-ia 

GOODE.    Matf  6.  I-      ° 

Ib  debt  by  »  nilway  eompany  on  the  8  A  9  Viet  e.  16, «.  26,  for  aireurs  doe  on  eallt,  tha  defend-* 
ftDt,  being  nnder  terms  to  plead  iMuibly,  pleaded  "  that  tbe  action  in  upon  oontnets  withonft 
specialty,  and  the  alleged  eantes  of  action  did  not,  nor  did  any  or  either  of  tbem,  accme  within 
rix  years  before  this  snit"  The  plaintils  baring  signed  jadgmenl,  on  the  ground  that  thit 
was  not  a  issuable  plea, — the  court  set  aside  the  Judgment. 

And,  held,  that  the  plea  was  not  improperly  deseribed  in  the  abstract,  as  tha  "statute  of 
limitations." 

This  was  an  action  of  debt,  for  calls.  The  declaration  stated,  that 
the  defendant  was  the  holder  of  thirty  shares  in  the  Cork  and  Bandon 
Bailwaj  Company,  and  was  indebted  to  the  said  company  in  the  sum 
of  825/.,  in  respect  of  nine  calls,  that  is  to  say,  seven  calls  of  2/.  lOt. 
each,  and  two  calls  of  5/.  each,  upon  each  of  the  said  shares ;  whereby 
an  action  had  accrued  to  the  said  company,  by  virtue  of  the  <«  Compa- 
nies clauses  consolidation  act,  1845,*'  8  &  9  Vict.  c.  16,  and  the  ««Cork 
and  Bandon  Railway  act,  1845,*'  8  &  9  Vict.  c.  cxxii. ;  but  the  defend* 
ant  bad  not  paid  the  same  or  any  part  thereof:  And  also  for  money 
payable  by  the  defendant  to  the  said  company  for  interest  upon,  and, 
for  the  forbearance  at  interest  by  the  said  company  to  the  defendant^ 
at  his  request,  of  moneys  owing  from  the  defendant  to  the  said  com« 
pany :  And  for  money  found  to  be  due  from  the  defendant  to  the  said 
company  on  an  account  stated  between  them :  And  the  said  company 
claim  15002. 

The  declaration  was  delivered  on  the  1st  of  April  last ;  and  the  de* 
fendant,  being  under  terms  to  plead  issuably,  on  the  11th  obtained  an 
order  from  Piatt,  B.,  to  plead  several  matters,  which  in  the  abstract 
annexed  to  the  order  were  described  as  follows :  — <«  First,  never  indebted. 
Second,  itatute  of  limitationt.  Third,  that  the  defendant  was  not  the 
holder  of  the  shares.  Fourth,  that  the  shares  were  forfeited,  and  sold, 
for  non-payment  of  the  calls,  and  the  plaintiiTs  received  from  the  pro* 
ceeds  of  the  sale  sufficient  to  pay  the  calls,  interest,  and  expenses." 

*0n  the  12th  of  April,  the  following  pleas  were  delivered: —   r^ftiq 

First, — that  the  defendant  never  was  indebted  as  alleged.         *- 

Secondly, — that  the  action  i»  upon  contracts  without  tpecialttf^  and  the 
alleged  causes  of  action  did  not^  nor  did  any  or  either  of  them^  accrue 
within  six  years  before  this  suit. 

Thirdly, — that  the  defendant  was  not,  at  the  time  of  the  making  of 
the  said  calls,  or  at  any  or  either  of  such  times,  the  holder  of  the  said 
shares  in  the  said  company,  or  of  any  or  either  of  them,  as  alleged. 

Fourthly, — that,  after  the  defendant  became  indebted  to  the  said 
company  for  the  said  calls,  the  said  shares  were  duly  declared  forfeited, 
and  that  the  said  forfeiture  was  confirmed,  and  that  the  said  forfeited 
shares  were  duly  sold  by  the  said  company,  and  that  the  said  company 
received  the  money  produced  by  the  said  sale,  and  that  the  said  money 
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BO  received  was  sufficient  to  pay  the  said  calls,  and  all  arrears  of  calls 
then  due  on  the  said  shares,  and  the  interest  thereon  due  at  the  time 
of  the  said  sale,  and  the  expenses  attending  the  declaration  of  forfeiture 
and  sale  thereof;  and  that  the  interest  claimed  in  the  declaration  is  the 
said  interest  on  such  calls ;  and  that  the  money  found  to  be  due  upon 
accounts  stated  is  the  amount  of  such  calls  and  interest. 

On  the  18th  of  April,  the  plaintiffs  signed  judgment.  On  the  19th, 
the  defendant's  attorney  took  out  a  summons  calling  upon  the  plaintiffs' 
attorney  to  show  cause  why  the  judgment  should  not  be  set  aside  for 
irregularity,  upon  the  ground  that  it  had  been  signed  after  pleas  pleaded. 
This  summons  was  heard  before  Maule,  J.,  on  the  20th,  and  dismissed, 
with  costs,  on  the  ground  that  the  second  plea  was  not  issuable. 

Upon  an  affidavit  of  these  facts,  and  of  merits, 
*A9ni       *  Udally  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 

**  -^  set  aside  the  judgment,  and  to  rescind  the  order  of  Maule,  J.— 
He  referred  to  The  Tobacco-Pipe  Makers'  Company  v.  Loder,  20  Law 
Journ.  N.  S.,  Q.  B.  414,  where  it  was  held,  that  an  action  of  debt  for 
a  penalty  due  under  a  by-law  made  by  virtue  of  a  charter,  is  «  an  action 
of  debt  grounded  upon  a  contract  without  specialty,"  and  is  barred  bj 
the  21  Jac.  1,  c.  16,  s.  3,  if  not  commenced  within  six  years  after  the 
penalty  becomes  due. 

ByleSy  Serjt.,  and  Beasley^  now  showed  cause. — This  is  an  action  of 
debt  founded  upon  the  26th  section  of  the  «  Companies  clauses  consoli- 
dation act,  1845,"  8  &  9  Vict.  c.  16,  which  enacts,  that,  ««in  any  action 
or  suit  to  be  brought  by  the  company  against  any  shareholder,  to 
recover  any  money  due  for  any  call,  it  shall  not  be  necessary  to  set 
forth  the  special  matter,  but  it  shall  be  sufficient  for  the  company  to 
declare  that  the  defendant  is  the  holder  of  one  share  or  more  in  the 
company  (stating  the  number  of  shares),  and  is  indebted  to  the  company 
in  the  sum  of  money  to  which  the  calls  in  arrear  shall  amount,  in  respect 
of  one  call  or  more  upon  one  share  or  more  (stating  the  number  and 
amount  of  each  of  such  calls),  whereby  an  action  hath  accrued  to  the 
company,  by  virtue  of  this  and  the  special  act."  This  is  not  an  action 
<<  grounded  upon  a  contract  without  specialty :"  it  is  an  action  on  a 
specialty, — a  special  action  upon  the  statute, — and  the  true  limitation 
is  twenty,  and  not  six  years.  [Williams,  J. — It  is  difficult  to  see  how 
to  reply  to  this  (second)  plea:  but,  can  you  sign  judgment  on  that 
ground  ?]  Not  if  it  be  a  fair  subject  of  question  by  demurrer.  [J£RVIS, 
0.  J. — The  26th  section  merely  gives  a  form  of  declaration.]  It  begins 
by  creating  the  liability,  and  then  gives  the  form  of  remedy.  The  case 
referred  to,  of  The  Tobacco-Pipe  Makers'  Company  v.  Loder,  is  quite 
♦^911  ^^^^^^  this:  that  was  an  action  upon  a  *by-law,  upon  which 
^  assumpsit  might  be  maintained.  The  22d  section,  which  empowers 
the  company  to  make  calls,  creates  the  liability  in  the  shareholders  to 
pay  them.    [Jbryis,  C.  J. — The  same  argument  would  apply  to  an  action 
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against  the  company  for  dividends  due  on  stock.  Could  you  say  that 
that  would  be  an  action  on  a  specialty  ?  Surely  this  is  not  the  mode 
of  calling  upon  us  to  decide  such  a  question  as  this.  The  matter 
must  be  palpably  plain  before  we  can  deprive  the  defendant  of  the 
opportunity  of  raising  the  point  properly.]  The  3  &  4  W.  4,  c.  42,  s. 
S,  it  is  submitted,  would  govern  this  case.  That  statute  limits  to 
twenty  years  «« actions  of  debt  for  rent  upon  an  indenture  of  demise,  or 
covenant  or  debt  upon  any  bond  or  other  ipeeialtu"  [Williams,  J. — 
That  means  «« other  specialty*'  ejusdem  generis.]  The  same  words  are 
found  in  the  21  Jac.  1,  c.  16,  s.  8 ;  and  they  have  been  held  to  apply 
to  an  action  of  debt  on  the  statute  2  &  8  Ed.  6,  c.  13,  for  not  setting 
out  tithes:  Talory  v.  Jackson,  Cro.  Car.  518;  Comyns*s  Digest,  Temps 
(G.  15) ;  recognised  in  Earl  Spencer  v.  Swannell,  8  M.  &  W.  154.t 
[Williams,  J. — So,  debt  for  an  escape  was  held  not  within  the  statute, 
because  not  founded  on  any  contract  or  lending:  Comyns's  Digest, 
Temps  (G.  15).(a)  Jrrvis,  C.  J. — Tou  have  entirely  satisfied  me  that 
we  ought  not  to  decide  the  question  upon  a  motion  of  this  sort.]  It 
clearly  is  a  very  embarrassing  plea.  The  course  of  pleading  since  the 
common  law  procedure  act,  15  &  16  Vict.  c.  76,  does  not  make  pleaa 
issuable  which  were  not  so  before.  [Cresbwell,  J. — At  all  events, 
you  cannot  be  so  much  embarrassed  for  a  reply  as  you  would  have  been 
before.]  In  The  Tobacco-Pipe  Makers'  Company  v.  Loder,  Wightman, 
J.,  in  the  course  of  the  argument,  says, — <«  The  fact  of  assumpsit  lying 
is  not  conclusive ;  for,  the  statute  of  James  does  not  apply  to  r^f^eyn 
*debt  on  an  award  under  a  parol  submission,  where,  however,  ^ 
assumpsit  would  lie." 

The  second  plea  is  clearly  not  a  plea  within  the  fair  meaning  of  the 
abstract.  By  asking  leave  to  plead  the  «<  statute  of  limitations,*'  it 
was  impossible  to  imagine  that  the  defendant  meant  to  bring  the  case 
within  the  statute  of  James. 

The  fourth  plea,  at  all  events,  is  not  an  issuable  plea.  [Jervis,  G. 
J. — I  certainly  should  have  thought  that  the  more  vulnerable  one.] 
One  cannot  tell  whether  it  is  intended  as  a  special  plea  of  payment,  or 
set-off,  or  what.  It  is  probably  designed  to  raise  a  question  upon  the 
S4th  section  of  the  8  &  9  Vict.  c.  16,  which  provides  that  no  more' 
shares,  in  the  case  of  a  forfeiture,  shall  be  sold  than  are  sufficient  for^ 
the  payment  of  the  arrears  of  calls,  and  interest.  The  plea  does  not 
allege  that  the  company  have  applied  the  money  in  any  way,  or  that 
they  received  it  before  action  brought;  but  only  that,  before  plea 
pleaded,  the  shares  were  forfeited  and  sold  by  the  company,  that  the 
company  received  the  produce  of  the  sale,  and  that  it  was  sufficient  to 
pay  the  calls,  and  all  arrears,  interest,  aud  expenses.  In  The  Great 
Northern  Railway  Company  v.  Kennedy,  4  Exch.  417,  425,t  Parke, 
B.,  says,  that,  "  until  actual  satisfaetionj  there  is  no  bar  to  an  action 

(o)  Bf  JoDCf  «.  Pop«,  1  Saund.  H. 

VOL.  zm. — 51  2  L.2 


622  CORK  AND  BANDON  RAILWAY  CO.  v.  GOODH.    E.  T.  1858. 

for  the  amount  of  calls."  This  plea  shows  no  actaal  satisfaction.  Tbe 
company  are,  in  fact,  mortgagees  of  the  shares ;  and  they  are  suing  tW 
mortgagor. 

.  Vdally  in  support  of  his  rule. — This  is  not  an  action  upon  a  apecialtj, 
but  an  action  upon  a  contract  arising  out  of  the  statute.  In  The  Great 
North  of  England  Railway  Company  v.  Biddalph,  7  M.  &  W.  243,t  the 
deed  was  set  out  in  the  declaration.  [He  was  proceeding  with  his 
argument,  when  he  waa  stopped  by  the  court.] 
^pQ-1  * Jervis,  C.  J. — It  is  plain  that  both  sides  meant  to  raise  the  reil 
^  question,  whether  this  is  an  action  upon  simple  contract,  or  an 
action  grounded  upon  a  specialty.  That  is  much  too  grave  a  matter 
to  be  disposed  of  upon  a  summary  motion  of  this  sort.  I  think  that 
the  judgment  must  be  set  aside.  I  can  give  no  reasons,  because  the 
point  is  one  of  so  much  nicety  that  it  requires  consideration  and  dis- 
cussion.    The  rule  will  be  absolute,  but  without  costs. 

Rule  absolute  accordingly  .(a) 

(a)  The  second  plea  was  afterwards  beld  bad  on  demarrer ;  Ibo  eoort  saying,  that,  iMiarack 
as  no  action  could  be  broogbt  by  the  company  against  one  of  its  own  members,  exeept  by  virtst 
of  the  rtatute,  this  was  an  action  "  grounded  upon  statute/'  and  therefore  the  proper  limiuu«a 
was  not  six  years.    Vide  post.  Trinity  Term. 


In  the  Matter  of  an  Arbitration  between  MART  TOUNG  and 
JAMES  BULMAN  and  Another.    May  6. 

By  an  agreement  of  reference  between  A.,  B.,  and  C,  it  was  provided  that  ''the  eoets  oftbe 
reference,  and  of  the  award  to  be  made  in  pursuance  thereof,  induding  a  reasonable  comf  ea«a- 
tion  to  the  arbitrators  for  their  trouble,  ^hall  be  in  the  discretion  of  the  said  arbitrators,  or  sbj 
two  of  them,  v>ho  aknll  6y  their  rtwtrd  order  nnd  direct  6y  wAom,  to  wJboiw,  nnd  in  wph«t  profor- 
ItoM  and  meinner  the  eame  ehall  be  paid"  The  arbitrators,  having  by  their  award  di»poit4  el 
the  matters  in  difference,  awarded  as  to  the  costs  as  follows  : — "  that  the  said  A.,  B.,  aiui  C, 
espectively  pay  fur  the  attendance  of  his  and  her  own  witnesses,  and  that  the  other  ro^tf  of 
the  said  reference,  and  of  this  our  award,  and  also  the  compensation  of  the  arbitrators,  be  paii 
by  the  said  A.,  B.,  and  C,  in  equal  proportions:"— Held,  that  the  eoets  were  suffieiently  disponed 
of  by  this  direction. 

By  articles  of  agreement,  bearing  date  the  25th  of  September^  1852, 
made  between  Mary  Young  of  the  first  part,  James  Bulman  of  the 
second  part,  and  John  Dennison  of  the  third  part, — reciting,  that  dis- 
putes and  differences  had  arisen  and  were  pending  between  the  said 
parties  thereto  touching  the  liability  of  the  said  John  Dennison  and  of 
the  said  James  Bulman,  or  one  of  them,  to  make  compensation  to  the 
gaid  Mary  Young,  *for  the  price  and  value  of  a  horse  of  the  said 

^  Mary  Young  which  had  been  hired  by  the  said  James  Bulman, 
and  which  died  in  April  last,  in  consequence,  as  was  alleged  by  the  said 
Mary  Young,  of  injuries  occasioned  to  the  said  horse  whilst  being  driven 
hy  the  said  James  Bulman  between  Wigton  and  Carlisle ;  and  that  tht 

James  Bulman  alleged  that  the  said  injuries  were  occasioned  by 
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the  servADt  of  the  said  John  Dennison,  carelessly,  negligently,  and 
unlawfully  driving  a  horse  and  cart  of  the  said  John  Dennison  against 
the  said  horse  of  the  said  Mary  Toung,  which  the  said  John  Denni^ 
son  denied ;  and  also  touching  and  concerning  the  payment  and 
amount  of  the  loss  and  expense  consequent  upon  or  arising  out  of  the 
death  of  the  said  horse,  part  of  which  were  claimed  by  the  said  Mary 
Young,  and  part  by  the  said  James  Bulman,  and  which  the  said  John 
Dennison  denied  his  liability  to  pay ;  and  that,  in  order  to  put  an  end 
to  the  said  differences  and  disputes,  and  to  obtain  an  amicable  adjust- 
ment  thereof,  the  said  parties  thereto  had  respectively  agreed  to  refer  the 
same  to  the  award,  arbitrament,  final  end,  and  determination  of  Joseph 
Hayton  and  Daniel  Sewell,  and  to  such  third  person  as  should  be  chosen 
or  agreed  upon  by  the  said  Joseph  Hayton  and  Daniel  Sewell,  before 
proceeding  on  the  said  reference,  to  arbitrate,  adjudge,  and  determine 
jointly  tffith  them  of  and  concerning  the  said  matters  in  difference,  in 
manner  thereinafter  mentioned, — the  parties  agreed  to  obey,  abide  by, 
and  perform  the  award  of  the  said  Joseph  Hayton  and  Daniel  Sewell 
and  of  such  third  person  as  shonld  be  chosen  by  them  to  arbitrate, 
adjudge,  and  determine.  Jointly  with  them  as  afore$aidy  or  anif  two  of 
thm^  of  and  concerning  all  the  said  matters  in  difference  between  the 
said  parties  thereto :  «« the  costs  of  the  said  reference,  and  of  the  award 
to  be  made  in  pursuance  thereof,  including  a  reasonable  compensation 
to  the  said  arbitrators  *for  their  trouble,  should  be  in  the  discre-  p«/.nr 
tion  of  the  said  arbitrators  or  any  two  of  them ;  who  should  by  ^ 
their  award  order  and  direct  by  whom  and  to  whom,  and  in  what  prO" 
portions  and  manner  the  same  should  be  paid." 

Sewell  and  Hayton,  by  endorsement  on  the  articles  of  agreement, 
appointed  one  John  Nicholson  to  be  the  third  arbitrator. 

The  award  was  made  by  Sewell  and  Nicholson  on  the  26th  of  March, 
1853.  It  began  by  reciting  «« that  the  parties  to  the  said  recited  arti- 
cles of  agreement,  and  their  witnesses,  attended  before  the  said  Daniel 
Sewell,  Joseph  Hayton,  and  John  Nicholson,  and  were  examined  of  and 
concerning  the  said  disputes  and  differences  between  them  the  said  par- 
ties." It  then  proceeded  to  state  that  they  <«  the  said  Daniel  Sewell 
and  John  Nicholson,  having  taken  upon  them  the  burthen  of  the  said 
reference,  and  having  examined  all  such  witnesses  as  were  produced 
before  them  by  the  said  parties  respectively,  and  having  fully  weighed 
and  considered  all  the  allegations,  proofs,  and  vouchers  made  and  pro-* 
doced  before  them,  and  having  duly  weighed  the  matters  so  in  difference 
referred  as  aforesaid,'*  did  order,  arbitrate,  adjudge,  and  determine  that 
Mary  Young  be  allowed  101.  as  the  price  and  value  of  the  horse,  to  be 
paid  in  equal  proportions  by  Bulman  and  Dennison ;  that  the  several 
fitims  of  4/.  16«.  6(2.,  12.  0«.  6(2.,  and  18«.,  respectively  due  to  Thoma» 
Brockbank,  William  Carlisle,  and  Elizabeth  Bell,  be  also  paid  in  equal 
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proportions  by  Bulman  and  Dennison ;  that  the  several  attms  of  lOL, 
41.  168,  6d.j  IL  0«.  6c2.,  and  13«.,  should  be  taken  to  satisfy  the  price 
and  value  of  the  said  horse,  and  all  damages,  loss,  and  expenses  coaae- 
quent  upon  or  arising  out  of  the  death  of  the  said  horse  ;  that  the  sum 
of  SL  58.  Id.  due  to  Joseph  Simpson,  innkeeper,  at  whose  house  the 
arbitrators  met,  be  also  paid  in  equal  proportions  by  Bulman  and  Den- 
*ROfn  ^^^^^  f  ^^'^  ^^^  B^i^  *Mary  Toung,  James  Bulman,  and  John 
^  Dennison,  respectively,  pay  for  the  attendance  of  his  and  her 
own  witnesses  ;  and  «« tJuit  the  other  eoete  of  the  said  reference^  and  of 
that  their  awards  and  also  the  eompensation  of  the  arbitratore^  be  paid 
by  the  said  Mary  Toung^  Jamee  Bulman^  and  John  Dennison^  in  eqwd 
proportione.  * 

Atherton  now  moved  to  set  aside  the  award,  on  the  ground  that  the 
arbitrators  had  failed  to  exercise  their  power  in  respect  of  the  costs  of 
the  reference  and  award,  and  consequently  that  the  award  was  not  s 
final  adjustment  of  the  differences  between  the  parties ;  there  being  no 
direction  as  to  the  time,  the  place,  the  manner,  and  the  person  to  whom 
those  costs  were  to  be  paid.  [Cresswell,  J. — The  costs  are  to  be  paid 
down,  or  within  a  reasonable  time.]  To  whom  ?  [Cresswell,  J. — ^To 
either  of  the  arbitrators  who  made  the  award.]  Is  each  party  to  pay 
a  third  to  the  arbitrators  ?  or  is  one  to  pay  the  whole,  and  recover  a 
third  from  each  of  the  other  two  7  [Jervis,  C.  J. — Does  not  the  award 
by  necessary  implication  say  that  each  shall  pay  his  or  her  share  to  the 
arbitrators  or  to  either  of  them  ?]  In  Morgan  v.  Smith,  1  Dowl.  N.  S. 
617,  where  a  cause  was  referred  by  order  of  nisi  prius,  «« the  costs  of 
the  cause  to  abide  the  event,  the  costs  of  the  reference  and  award  to 
be  in  the  discretion  of  the  arbitrator,  who  shall  ascertain  the  same,** 
it  was  held  that  the  arbitrator  was  bound  to  determine  the  amount  of 
the  costs  of  the  reference  and  award.  And  Alderson,  B.,  said:  <^The 
submission  is,  that  he  should  determine  all  matters  referred  to  him,  and 
he  has  not  done  so." 

Jervis,  G.  J. — The  arbitrators  have  sufficiently  explained  that  the 
costs  are  to  be  paid  by  the  three  parties  in  equal  proportions, — which 
means  that  each  shall  pay  one  third  to  them  the  arbitrators,  or  either 
of  them. 

*A^71  *^therton  then  produced  an  affidavit  from  Hayton,  one  of  the 
^  arbitrators,  which  stated,  that  the  three  arbitrators  held  two 
meetings  in  January,  1853,  and  took  evidence ;  that,  on  the  S4th  of 
February,  the  three  again  met,  and,  after  going  into  the  evidence, 
Nicholson  intimated  his  intention  to  consult  an  attorney  as  to  a  point 
of  law  which  had  arisen  out  of  the  evidence ;  that  he  afterwards  re* 
ceived  two  letters  from  Nicholson  suggesting  a  course  of  decision ;  and 
that  Sewell  and  Nicholson  proceeded  to  make  their  award,  without  the 
concurrence  qf  the  deponent. 

Jebyis,  C.  J. — We  cannot  infer  that  Hayton  did  not  know  of  th* 
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time  and  place  of  the  intended  meeting.     And,  if  he  did  not  choose  to 
attend,  the  other  two  had  a  perfect  right  to  make  the  award  withpat 
liim. 
The  rest  of  the  court  concurring,  Bale  refused. 


REID  V.  TEAKLE.    May  2. 

Ib  an  action  for  goods  snpplied  to  a  married  womao,  the  proper  qoeation  to  leave  to  the  jory 
is,  not  iimply  whether  the  goods  were  neeessaries  suitahle  to  the  station  in  life  of  the  party, 
bat  whether,  npon  the  facts  proyed,  the  wife  had  authority,  express  or  implied,  to  bind  her 
hasbaod  by  her  eontraots. 

Debt  for  goods  sold  and  delivered.     Plea,  never  indebted. 

Ac  the  trial,  before  the  undersheriff  of  Middlesex,  on  the  4th  of 
March  last,  it  appeared  that  the  action  was  brought  to  recover  11,  5«. 
for  certain  musical  publications  supplied  by  the  plaintiff  to  the  defend- 
ant's wife.  The  delivery  of  the  goods  to  the  wife  was  proved,  the 
defendant  himself  never  having  been  seen  on  the  occasion,  or  given  any 
order.  It  appeared,  that,  after  the  delivery  of  the  music,  the  defend- 
ant had  sent  the  ^plaintiff  a  notice  « that  he  would  not  be  answer-  r^/.^^ 
able  for  any  debt  contracted  by  a  person  calling  herself  Mrs.  ^ 
Teakle." 

The  defendant,  who  appeared  as  a  witness,  stated,  that  he  was  mar- 
ried in  1847  ;  that  his  wife  had  about  30{.  a  year ;  that  his  income  was 
about  8502.  per  annum ;  that  he  paid  65L  a  year  for  the  rent  of  his 
house,  and  kept  two  servants;  and  that  he  had  never  seen  the  plaintiff, 
or  authorized  his  wife  to  obtain  music  from  him  npon  credit.  On  cross- 
examination,  he  stated  that  his  wife  resided  in  the  same  house  with 
him ;  and  that  she  had  a  piano,  upon  which  she  occasionally  played. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  uttorney  called 
upon  the  undersheriff  to  nonsuit  him,  on  the  ground  that  the  goods 
Bupplied  to  the  defendant's  wife  were  not  necessaries,  and  that  there 
▼as  no  authority,  direct  or  implied,  for  their  purchase  on  the  part  of 
the  husband. 

The  undersheriff  refused  to  nonsuit  the  plaintiff;  and,  in  his  summing 
up,  he  told  the  jury  that  the  question  for  their  consideration  was,  whe- 
ther music  was  a  necessary  for  a  person  in  the  condition  of  life  of  the 
defendant's  wife ;  telling  them,  that,  in  his  opinion,  a  certain  quantity 
of  music  was  a  necessary  for  a  person  in  her  station. 

The  jury  returned  a  verdict  for  7/.  5«.,  the  full  amount  claimed. 

Kemplay^  on  a  former  day  in  this  term,  moved  for  ^  new  trial,  on 
the  ground  of  misdirection. — He  submitted  that  the  proper  question  to 
be  submitted  to  the  jury  in  such  a  case,  was,  not  whether  the  goods 
supplied  were  necessaries  for  a  person  in  the  station  in  life  of  the  party, 
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but  whether,  under  all  the  circumstances,  there  was  any  authority  in 
the  wife,  express  or  implied,  to  contract  for  them  as  her  husband's 
agent :  or,  as  it  is  laid  down  by  Bayley,  J.,  in  Montague  v.  Benedict, 

*6291  ^  ^-  *  ^-  ^^^  (^-  C-  ^'  ^-  ^°'-  ^^)'  ^  *^-  *  ^-  ^^2  (E.  C.  L 
•'  R.  vol.    16), — **  Whenever  the   husband   and   wife   are  living 

together,  and  he  provides  her  with  necessaries,  the  husband  is  not  bound 
by  contracts  of  the  wife,  except  where  there  is  reasonable  evidence  to 
show  that  the  wife  has  made  the  contract  with  his  assent :  Etherington 
V.  Parrot,  2  Ld.  Raym.  1006,  1  Salk.  118,  Holt,  102.*'  The  questioQ 
of  agency  is  one  of  fact,  and  ought  to  be  left  to  the  jury  upon  all  the 
surrounding  circumstances.  The  fact  of  her  residing  with  her  husband, 
affords  a  presumption  that  the  wife  has  authority  to  contract  for  neces- 
saries :  but  that  presumption  may  be  rebutted.  [Jervis,  C.  J. — Sup- 
pose a  woman  orders  what  is  strictly  and  properly  necessary,  may  the 
Husband  repudiate  her  agency  ?]  Even  in  that  case,  the  question  of 
agency  must  be  left  to  the  jury  upon  all  the  facts :  Seaton  t^.  Benedict, 
6  Bingh.  28  (E.  C.  L.  R.  vol.  15),  2  M.  &  P.  66;  Manby  r.  Scott,  1 
Lev.  4;  Freestone  v.  Batcher,  9  Car.  4  P.  643  (E.  C.  L.  R,  vol.  38); 
Lane  v.  Ironmonger,  13  M.  k  W.  868.t  It  is  clear  that  asking  the 
jury  whether  music  was  a  necessary  to  a  person  in  the  station  in  life 
of  this  lady,  was  diverting  their  minds  from  the  only  ground  npoa 
which  their  decision  could  legitimately  rest. 

A  rule  nisi  having  been  granted. 

Brewer  J  on  a  subsequent  day,  admitted  that  the  direction  of  the 
tmdersheriff  could  not  be  sustained,  and  the  rule  was  made 

Absolute. 

Frost  9.  WiWiB,  13  Vermont,  202;  Sfaeltoo  m,  (on,  385 ;  ConnenU  «.  Goldsmith, «  GeorgU.  14 ; 

Hondley.  15  Connecticut,  535  ;  Ungbes  9.  Chad-  Cornelia  v.  SlUs,  11  lUinois,  5S4;  Sawjvr  n 

wick,  6  Alabama,  651  ;  Shelton  v.  Pendleton,  Cutting,  23  Vermont,  486;  Alexander  k.  Miller* 

18  Connecdcnt,  41 7 ;  Fredd  v.  Bres,  4  Harring-  16  Penn.  State  Rep.  215. 


♦630]  *BARTLETT  v.  HOLMES.     ApHl  28. 

A.  oontracted  to  sell  1000  tons  of  iron  to  B.,  and  endorsed  and  delivered  to  him  a  doeomcut  is 
the  following  form,  addressed  to  A.,  and  signed  by  certain  iron-masters :—'*  We  boIdatyMf 
dispopal  1000  tons  of  gray  forge  pig-iron,  of  22401bs.  to  the  ton,  which  we  engage  to  delirer 
to  your  order,  free  of  all  charge,  into  boats,  on  the  pretentation  of  this  docoment  daly  endorsed 
by  you :" — 

Hold,  that  "  presentation*'  meant  "  delivering  up"  the  docament  to  the  iron-masters ;  and,  eoa- 
sequently.  that  a  plea  that  the  defendnnt  could  not  and  did  not  procure  the  iron  accordiBg 
to  the  tenor  and  effect  thereof,  was  not  sustained  by  proof  that  the  document  had  been  «!««* 
to  the  iron-masters,  and  that  they  reAised  to  deliyer  the  iron.«sleiS  (he  documeftt  was  pf*- 
viously  left  with  them. 

This  was  an  action  of  assumpsit  to  recover  a  portion  of  the  price  of 
certain  iron  sold  hy  the  plaiutifT  to  the  defendant. 
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The  declaration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  contract  by  and  between  the  defendant  and  the  plaintiff  next 
mentioned,  the  plaintiff  had  purchased  of  Messrs.  Hall,  Holcroft  k  Pear- 
Bon,  a  certain  quantity,  to  vit,  1000  tons  of  gray  forge  pig-iron  of  2240 
lbs.  to  the  ton,  which  the  said  Messrs.  Hall,  Holcroft  &  Pearson  then 
held  at  the  disposal  of  the  plaintiff,  and  which  they  were  then  under 
engagement  to  deliver  to  the  order  of  the  plaintiff,  free  of  all  chargie, 
into  boats,  on  presentation  of  a  certain  warrant  or  document  in  writing 
which  they  had  theretofore  given  and  handed  over  to  the  plaintiff,  sta- 
ting the  facts  thereinbefore  mentioned,  to  wit,  that  the  said  Messrs. 
Hall,  Holcroft  &;  Pearson  then  held  the  said  pig-iron  at  the  disposal  in 
manner  and  form  aforesaid  of  the  plaintiff,  to  be  delivered  to  his  order 
as  aforesaid  on  presentation  of  that  document  duly  endorsed  by  the 
plaintiff, — all  which  said  several  facts  were  then  well  known  to  the  de- 
fendant :  that  thereupon,  theretofore,  in  consideration  that  the  plaintiff, 
at  the  defendant's  request,  would  sell  to  the  defendant  the  said  one 
thousand  tons  of  pig-iron,  of  2240  lbs.  to  the  ton,  so  held  as  aforesaid 
by  the  said  Messrs.  Hall,  Holcroft  k  Pearson,  at  the  disposal  of  the 
plaintiff  as  aforesaid,  and  would  endorse  over  to  the  defendant  the  said 
warrant  or  document  in  writing,  so  as  to  enable  the  defendant  r^oo-t 
to  receive  *the  said  one  thousand  tons  of  iron  as  aforesaid  from  ^ 
the  said  Messrs.  Hall,  Holcroft  k  Pearson,  instead  of  the  plaintiff,  he 
the  said  defendant  then  promised  the  plaintiff  to  pay  him  for  the  same 
the  sum  of  50002.,  in  manner  following,  that  is  to  say,  2000/.,  part 
thereof,  in  cash  on  the  14th  of  February,  1853,  and  the  residue  in  cer- 
tain bills  of  exchange  to  be  handed  over  in  that  behalf  by  the  defendant 
to  the  plaintiff:  that  the  plaintiff  did  then  sell  to  the  defendant  the 
said  one  thousand  tons  of  gray  forge  pig-iron,  of  2240  lbs.  to  the  ton, 
so  held  as  aforesaid  by  the  said  Messrs.  Hall,  Holcroft  k  Pearson  at 
the  disposal' of  the  plaintiff  as  aforesaid,  on  the  terms  aforesaid,  and 
did  then  endorse  over  to  the  defendant  the  said  warrant  or  document  in 
writing,  so  as  to  enable  the  defendant  to  receive  the  said  one  thousand 
tons  of  iron  from  the  said  Messrs.  Hall,  Holcroft  k  Pearson  as  aforl3- 
iaid  instead  of  the  plaintiff;  and  the  defendant  did  accordingly  then 
become  snch  purchaser,  and  did  then  take  the  said  bargain,  and  benefit 
thereof,  and  could  and  might  have  duly  obtained  the  delivery  to  him  the 
defendant  of  the  said  one  thousand  tons  of  iron  from  the  said  Messrs. 
Hall,  Holcroft  k  Pearson,  according  to  the  tenor  and  effect  of  the  said 
document  so  endorsed  to  him  by  the  plaintiff  as  aforesaid :  Breach,  that, 
although  the  defendant  then,  in  part-performance  of  his  said  contract, 
handed  over  to  the  plaintiff  certain  bills  of  exchange  as  and  for  and  in 
discharge  of  the  said  residue  of  the  said  sum  of  50002.,  which  the  plain- 
tiff then  accepted  from  the  defendant  accordingly;  yet  the  defendaiit 
did  not  nor  would  on  the  said  14th  of  February,  1858,  or  at  any  time, 
pay  the  plaintiff  the  said  sum  of  2000/.  in  cash,  &c.y  &c. 
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The  defendant  pleaded  seyeral  pleas,  of  which,  in  the  result,  the  sixth 
only  became  material.  That  plea  stated,  that  the  defendant  could  not, 
nor  might  he,  have  obtained,  duly  or  otherwise,  nor  did  he  at  any  tine 
*({^oi  <^btain  *the  delivery  to  him  the  defendant,  or.  to  any  one  on  his 
''*'  behalf,  of  the  said  one  thousand  tons  of  iron,  or  any  part  thereof^ 
from  the  said  Messrs.  Hall,  Holcroft  &  Pearson,  according  to  the  tenor 
and  effect  of  the  said  document,  as  alleged. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Spring  Assiies 
at  Gloucester. 

The  plaintiff  stated,  that,  in  January,  1858,  he  purchased  from  one 
Kennedy  a  delivery-order  on  Messrs.  Hall,  Holcroft  k  Pearson,  for  one 
thousand  tons  of  pig-iron,  which  he  presented  to  those  persons,  and  re- 
ceived from  them  in  exchange  a  document  in  the  following  form : — 

<<  January  23d,  1853. 

<(  We  hold  at  your  disposal  one  thousand  tons  of  gray  forge  pig-iron, 
of  2240  lbs.  to  the  ton,  which  we  engage  to  deliver  to  your  order,  free 
of  all  charge,  into  boats,  on  the  presentation  of  this  document,  daly 
endorsed  by  you.  <«  Hall,  Holcroft  &  Peabson." 

^(  Thomas  Bartlett,  Esq.'* 

The  plaintiff  further  stated,  that  he,  on  the  27th  of  January,  agreed 
to  sell  the  iron  to  the  defendant  at  the  price  of  52.  per  ton,  to  be  de- 
livered at  any  time  within  two  months,  the  defendant  giving  him  a 
check  for  20002.  dated  the  14th  of  February,  1858,  and  bills  for  the 
remaining  80002. ;  that  he  at  the  same  time  endorsed  and  handed  over 
the  warrant  to  the  defendant ;  and  that  the  check,  on  presentation  tt 
the  bankers',  was  dishonoured,  the  defendant  having  countermanded  it. 

It  was  proved,  on  the  part  of  the  defendant,  that  the  delivery-order 
for  the  iron  was  twice  (about  the  middle  of  February)  presented  to 
Messrs.  Hall,  Holcroft  k  Pearson,  who  were  iron-masters  in  Stafford- 
^^QA-i  shire ;  but  that  they  refused  to  deliver  it  unlew  the  order  wof 
^  first  *handed  over  to  them.  This,  for  some  reason  which  was 
not  explained,  the  defendant  refused  to  do. 

Mr.  Hall,  who  was  called  as  a  witness  on  the  part  of  the  plaintiff, 
stated  that  his  firm  would  have  delivered  the  iron  pursuant  to  the  order, 
at  any  time  before  the  14th  of  February,  upon  the  document  being 
handed  over  to  them. 

The  learned  judge  intimated  an  opinion  that  the  plaintiff  had  a  com- 
plete cause  of  action  on  the  dishonour  of  the  check;  and  that  the 
refusal  of  Messrs.  Hall  k  Co.  to  deliver  the  iron  upon  the  mere  pf^ 
eentment  or  showing  them  the  order,  even  supposing  it  might  afford  the 
defendants  a  remedy  by  a  cross-action,  clearly  was  no  defence  on  the 
present  occasion :  and  he  accordingly  directed  the  jury  to  find  for  the 
plaintiff;  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  fo* 
him  on  the  sixth  issue,  or  a  nonsuit. 
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The  jary  accordingly  retarned  a  verdict  for  the  plaintiff,  damages 

2ooo;. 

Keating^  on  a  former  day  in  this  term,  accordingly  obtained  a  rule 
Bisi  to  enter  a  verdict  for  the  defendant  on  the  sixth  issue,  or  a  non- 
suit, or  to  reduce  the  damages, — the  court  reserving  leave  to  the  plain* 
tiff  to  enter  judgment  non  obstante  veredicto  on  the  sixth  issue,  if 
necessary. 

Alexander  and  Chray  showed  cause. — ^The  learned  judge  correctly 
told  the  jury  that  the  plaintiff's  cause  of  action  was  complete  upon  the 
dishonour  of  the  check.  The  sixth  plea  is  clearly  a  bad  one;  it  tenders 
an  issue  which  is  altogether  insensible  and  immaterial.  [Jrrvis,  C. 
J. — ^The  first  question  is,  what  does  that  plea  mean  7  Then,  is  it 
proved  ?  And,  if  proved,  is  it  an  answer  to  the  action  ?]  The  plea 
was  not  proved ;  and  it  clearly  is  no  answer.  The  declaration  states 
correctly  the  legal  effect  of  the  contract, — that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  *sell  to  the  r:^/«q4. 
defendant  the  said  1000  tons  of  pig-iron  so  held  as  aforesaid  by  ^ 
the  said  Messrs.  Hall  &  Co.  at  the  disposal  of  the  plaintiff  as  aforesaid, 
and  would  endorse  over  to  the  defendant  the  said  warrant  or  document 
in  writing,  so  as  to  enable  the  defendant  to  receive  the  said  1000  tons 
of  iron  as  aforesaid  from  the  said  Messrs.  Hall  &  Co.  instead  of  the 
plaintiff,  he  the  defendant  then  promised  the  plaintiff  to  pay  him  a  cer- 
tain sum.  The  plea  was  not  proved.  The  warrant  was  duly  endorsed, 
and  it  was  by  the  defendant's  own  laches  that  he  failed  to  obtain  the 
iron.  [Jbryis,  C.  J. — The  question,  in  truth,  turns  upon  the  meaning 
of  the  words  «<  on  the  presentation."]  The  presentment  of  the  order 
is  a  thing  wholly  within  the  defendant's  control.  [Grbsswell,  J. — If 
the  defendant  can  make  out  that  Hall  k  Co.  required  him,  as  a  condi- 
tion precedent  to  the  delivery  of  the  iron,  to  do  something  which  he 
was  not  bound  to  do  to  entitle  him  to  obtain  it,  he  makes  out  his  plea.] 
No  doubt.  The  evidence  of  Mr.  Hall  showed  that  his  firm  were  ready 
to  deliver  the  whole  of  the  iron  at  any  time  before  the  14th  of 
February,  if  the  order  had  been  duly  presented.  The  case  clearly  falls 
within  the  rule  laid  down  in  the  notes  to  Pordage  v.  Cole,  1  Wms. 
Saund.  320  i,  that,  <«  if  a  day  be  appointed  for  the  payment  of  money, 
or  part  of  it,  or  for  doing  any  other  act,  and  the  day  ta  to  happen,  or 
may  happen,  before  the  thing  which  is  the  consideration  of  the  money, 
or  other  act,  is  to  be  performed,  an  action  may  be  brought  for  the 
money,  or  for  not  doing  such  other  act,  before  performance;  for,  it 
appears  that  the  party  relied  on  his  remedy^  and  did  not  intend  to 
make  the  ferformanee  a  condition  precedent."  And  that  rule  was 
acted  upon  in  a  recent  case  in  this  court, — Dicker  v.  Jackson,  6  C.  B. 
103  (E.  C.  L.  R.  vol.  60), — which  is  very  similar  to  the  present  case. 
On  the  morning  of  the  15th  of  February,  the  plaintiff  had  a  per- 
fectly good  right  of  action  against  the  defendant  for  the  20002. ;  and 
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^^Q.^  ^nothing  that  has  oocurred  eince  can  operate  to  defeat  that 
-*  right.  The  refusal  of  Hall  &  Co.  to  deliver  the  iron  clearlj 
makes  no  difference.  It  may  be  that  the  defendant  might  have  a 
remedy  by  cross-action  against  the  plaintiff;  bat  in  such  an  action,  tbe 
damages  would  depend  npon  a  Tariety  of  circamstances, — the  state  of 
the  market,  amongst  others.  Besides,  the  defendant  has  his  remedy 
in  equity  against  Hall  &  Co.,  npon  the  principle  laid  down  in  Pooler 
V.  Budd,  14  Beavan,  84,  48.  There,  A.,  who  sold  500  tons  of  iron 
stacked  on  his  wharf  to  B.,  in  consideration  of  a  bill  accepted  by  a  third 
party,  gave  an  acknowledgment,  engaging  to  deliver  it  to  the  bearer, 
he  (A.)  (<  having  been  paid  for  the  same.*'  B.  mortgaged  the  iron,  and, 
the  bill  having  been  dishonoured,  A.  refused  to  deli\'er  the  iron.  The 
mortgagee  proceeded  in  equity  to  make  A.  responsible  for  the  iron: 
and  it  was  held,  that  A.  had  no  ownership  or  property  in  theiroo  so 
stacked,  and  was  a  trustee ;  and  therefore  a  demurrer  for  want  of  equitj 
was  overruled.  So,  here,  Messrs.  Halt  k  Co.  having  notice  of  tbe 
claim  of  Holmes,  a  court  of  equity  would  declare  them  trustees  of  the 
iron  for  him,  as  in  that  case.  [Williams,  J. — It  was  nrged  at  the 
trial,  that,  assuming  the  sixth  plea  not  to  be  a  valid  plea,  the  non- 
delivery of  the  iron  might,  in  order  to  avoid  circuity  of  action,  be  giren 
in  evidence  in  reduction  of  the  damages, — upon  the  principle  laid  down 
by  the  Court  of  Exchequer,  in  Mondel  v.  Steel,  8  M.  &  W.  858.t] 
Here  is  an  express  contract  to  pay  20001.  on  a  certain  day:  how  can 
that  be  satisfied  by  payment  of  a  less  sum  ? 

Keating  and  Phipion^  in  support  of  the  rule. — The  sixth  plea  iraa 
proved.  Hall  k  Co.  had  no  right  to  require  the  warrant  to  be  delivered 
up  to  them  before  the  delivery  of  the  iron.  The  presentation  of  the 
•warrant  was  not  like  the  presentment  of  a  bill  or  a  check  for  payment, 
»ft9R1  where  the  delivery  up  of  the  document  and  *the  receipt  t>f  the 
^  money  take  place  at  one  and  the  same  instant.  Was  the  defend- 
ant to  part  with  his  document  of  title  before  he  received  the  iron? 
[Cresswell,  J. — Were  Messrs.  Hall  k  Co.  not  to  have  the  voucher 
until  the  last  boat-load  was  delivered  ?  Jervis,  C.  J. — ^It  was  prored 
.that  Hall  k  Co.  were  prepared  to  deliver  the  1000  tons  of  iron,  if  the 
.order  had  been  given  to  them.  They  were  not  entitled  to  demand  it 
before  a  single  ton  was  delivered.]  If  that  were  so,  what  secoritj 
would  the  defendant  have  had  ?  [Williams,  J. — The  delivery  of  the 
order  to  Hall  k  Co.  would  not  have  been  an  absolute  parting  with  it, 
whilst  any  portion  of  the  iron  remained  undelivered.]  The  word  <«  pre- 
sentation*' is  to  receive  its  ordinary  construction,  unless  there  is  some- 
'thing  in  the  nature  of  the  transaction  to  show  that  it  was  intended  tb 
.bear  a  difierent  sense.  The  meaning  of  the  word  varies,  of  courae, 
.according  to  the  subject-matter.  [Cresswbll,  J. — For  instance,  to 
•present  a  petition,  means  one  thing ;  to  present  a  gun  to  or  at  a  man, 
.means  something  very  different.]     In  Johnson's  Dictionary,  to  present. 


IS  COMMON  BENCH.    (4  J.  SCOTT.)  086 


18  defined  to  mean,  "to  place  in  the  presence  of,"  « to  offer,**  «(to 
exhibit ;"  in  Richardson,  <(  to  bring  or  place  before ;"  and,  in  Webster, 
"to  offer,"  "to  exhibit,"  "to  lay  before,"  "to  point  a  weapon."  Itg 
primary  meaning,  it  is  submitted,  is,  to  place  or  bring  before,  to  show, 
so  that  the  party  to  whom  the  document  is  presented  may  know  what 
it  is  his  duty  to  do.  [Cresswell,  J.-— In  that  case,  you  would  have 
the  whole  of  the  iron  delivered  before  you  parted  with  the  order :  surely 
that  could  never  have  been  intended.]  If  delivering  up  had  been  meant, 
the  document  would  have  so  expressed  it.  At  all  events,  the  non- 
delivery of  the  iron  would  go  in  mitigation  of  damages :  Poulton  v. 
Lattimore,  9  B  &.  C.  259  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.'208 ;  Street 
V.  Blay,  2  B.  &  Ad.  456  (E.  C.  L.  R.  vol.  22) ;  Allen  v.  Cameron,  1  C.  & 
M.  832  ;t  Mondel  v.  Steel,  8  M.  &  W.  858.t  It  was  admitted  by  Hall, 
that,  in  March,  he  did  ^absolutely  refuse  to  deliver  the  iron,  r^c^oir 
pViLLiAMS,  J. — That  was  after  the  breach,  and  after  the  com-  ^ 
mencement  of  the  action.] 

Jervis,  C.  J. — I  think  this  rule  must  be  discharged,  being  of  opinion 
that  the  allegation  in  the  declaration  which  is  substantially  traversed 
by  the  sixth  plea,  is  proved :  it  is  unnecessary,  therefore,  to  consider 
some  of  the  points  discussed.  The  main  point  depends  upon  the  sense 
which  is  to  be  given  to  the  word  "  j)resentation"  in  the  document  which 
bears  date  the  23d  of  January,  1858.  I  am  of  opinion  that  the  word 
"presentation"  in  that  document  means,  that,  before  the  iron,  or  any 
part  of  it,  is  to  be  delivered  to  the  person  by  whom  it  is  presented,  it 
must  be  handed  over  into  the  keeping  and  control  of  the  persons  who 
are  to  deliver  the  iron.  No  doubt  the  word  "presentation"  has  many 
different  significations ;  and,  amongst  others,  the  showing  or  deliver- 
ing up,  as  the  context  or  the  circumstances  in  which  the  expression  is 
used  may  require.  In  the  present  case,  I  think  it  can  only  mean  the 
latter.  I  see  no  hardship  that  can  result  from  this  construction.  Con- 
fidence must  be  placed  somewhere  with  regard  to  the  custody  of  the 
document  whilst  it  is  being  acted  upon  ;  and  it  seems  to  me  to  be  mani* 
festly  more  reasonable  and  convenient  that  it  should  in  this  case  be 
placed  in  the  party  who  is  called  upon  to  act  on  the  order.  Upon 
another  ground,  this  occurs  to  me  to  be  the  proper  construction.  It  was 
conceded,  on  the  part  of  the  defendant,  that  Messrs.  Hall  &  Co.  would 
be  entitled  to  have  the  warrant  handed  over  to  them  when  the  delivery 
of  the  1000  tons  was  completed.  Upon  what  word  in  the  warrant,  or 
in  the  contract  which  it  evidences,  would  they  be  entitled  to  it  at  that 
period?  Clearly,  upon  the  construction  which  fairly  belongs  to  the 
word  "presentation."  If  so,  I  see  no  reason  why  a  different  sense 
should  be  put  upon  the  ♦word  before  complete  delivery.  There^  r^ana 
can  be  no  reason  why  the  word  should  be  construed  to  mean  ^ 
«  showing"  before  or  during  the  delivery  of  the  iron,  and  "  delivering 
Up"  after  the  whole  of  the  iron  has.  been  parted  with.    If  presentation 
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involves  a  parting  with  the  possession  of  the  document  at  the  one  period, 
the  same  sense  most  be  given  to  it  at  the  other. 

As  to  the  second  point,  it  seems  to  me  that  we  should  be  carrying 
the  doctrine  respecting  the  avoiding  of  circuity  of  action  very  mach 
further  than  any  case  has  yet  carried  it,  if  we  were  to  hold  that  the 
damages  may  be  reduced  by  showing  a  breach  of  contract  on  the  plain- 
tiff's part  subsequently  to  the  commencement  of  the  action.  There  are 
many  cases  where  circumstances  existing  before  action  brought  have  been 
allowed  to  be  given  in  evidence  to  mitigate  or  reduce  the  damages ;  but 
none  that  I  am  aware  of,  where  matters  arising  after  action  brought 
have  been  so  received. 

For  these  reasons,  I  am  of  opinion  that  the  grounds  upon  which  the 
rale  rested  have  failed,  and  consequently  that  it  must  be  discharged. 

Gresswell,  J. — I  am  entirely  of  the  same  opinion.  Where  a  party 
has  undertaken  to  pay  money  or  to  deliver  goods  pursuant  to  a  written 
order,  upon  its  being  duly  endorsed  and  presented  to  him,  I  think  he 
is  entitled  to  the  absolute  possession  of  the  document  before  he  can  be 
called  upon  to  part  with  the  money  or  the  goods, — just  as  if  it  bad 
been  an  order  delivered  by  word  of  mouth. 

Williams,  J. — I  am  of  the  same  opinion,  and  upon  the  same  grounds 
as  those  stated  by  my  Lord  and  my  Brother  Gresswell.  It  has  been 
urged  that  it  would  be  a  great  hardship  on  the  holder  of  the  warrant  to 
^^oQ-i  compel  him  to  part  with  it  to  the  persons  to  whom  it  is  ^ad- 
-'  dressed,  before  he  receives  the  goods  of  which  it  is  the  symbol, 
seeing  that  the  trust  might  be  betrayed.  But,  it  would  be  equally 
hard,  on  the  other  hand,  to  compel  the  merchants  to  part  with  their 
goods,  leaving  the  document  in  the  hands  of  a  stranger,  who  might, 
after  receiving  the  greater  portion  of  the  goods,  assign  it  to  a  third 
person.  Besides,  as  it  is  conceded  that  Messrs.  Hall  were  at  all  events 
entitled  to  have  possession  of  the  warrant  for  the  purpose  of  inspecting 
it,  they  would  have  as  much  opportunity  of  acting  dishonestly  with 
regard  to  it,  as  if  it  were  left  in  their  hands  altogether.  Possibly,  if 
delivered  to  them,  it  would  be  a  mere  escrow  in  their  hands  until  com- 
plete delivery  of  the  iron.  Rule  discharged. 


BIRD  v.  PEAGRUM.    May  4:. 

A  mftiTted  womAo  d«poBtted  with  the  defendant  the  savinge  of  certain  rente  of  leanehold  properfy 
which  had,  on  her  marriage,  been  conveyed  by  her  with  the  consent  of  the  intended  basbaad, 
to  trustees,  npon  trust  to  paj  or  permit  her  to  reoeire  the  rents,  Jtc,  to  her  sole  and  separate 
use : — Held,  that,  the  trust  being  discharged  on  the  rents  coming  to  the  wife's  hands,  tbe 
trustees  ceased  to  have  any  interest  in  or  control  over  them ;  and  that,  upon  the  wife's  deat^ 
her  husband  was  entitled  to  bring  an  action,  in  bis  own  right,  to  recover  the  money  te 
deposited* 

Assumpsit  for  money  lent,  money  had  and  received,  and  money  found 
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due  npoD  an  account  stated.    Pleas, — first,  except  as  to  202.,  non 
assumpsit, — secondly,  payment  into  court  of  20^ 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  Loudon 
after  the  last  term.  The  facts  that  appeared  in  evidence  were  as  fol* 
lows: — In  the  year  1849,  a  settlement  in  contemplation  of  marriage 
was  made  between  the  plaintiff  of  the  first  part,  bis  intended  wife  of  the 
second  part,  and  certain  trustees  of  the  third  part,  under  which  certain 
household  furniture  and  effects,  and  certain  leasehold  and  copyhold 
premises,  were  assigned  to  the  trustees,  <<  Upon  trust  to  permit  the 
wife  to  have  the  *use  and  enjoyment  of  the  furniture,  &c.,  for  r:^/>^A 
and  during  the  term  of  her  natural  life,  and  to  receive  and  take  ^ 
the  rents,  issues,  and  annual  profits  of  the  leasehold  and  copyhold 
messuages,  &c.,  and  to  pay  to  or  permit  her  to  receive  the  same  for  and 
during  the  term  of  her  natural  life,  for  her  sole,  separate,  and  absolute 
use  and  benefit,  free  from  and  independent  of  the  debts,  obligations,  or 
control  of  her  intended  husband,  so  that  her  receipt  alone,  notwith- 
standing her  coverture,  and  no  other  receipt,  should  be  a  good  and 
valid  discharge  for  the  said  rents,  issues,  and  annual  profits,  as  the 
same  should  from  time  to  time  become  payable,  or  so  much  thereof  as 
m  such  receipt  should  be  expressed  to  have  been  received ;  so  that  she 
should  not  sell,  assign,  charge,  encumber,  or  otherwise  howsoever  dis- 
pose thereof  by  way  of  anticipation." 

The  intended  marriage  took  place;  and,  in  February,  1852,  the 
trustees  having,  upon  her  receipt,  paid  to  the  wife  a  sum  of  1402. 
received  by  then)  on  account  of  the  rents  of  the  leasehold  and  copy- 
hold premises,  she  deposited  1221.,  part  thereof,  with  the  defendant,  to 
take  care  of  for  her.  The  plaintiff  demanded  the  sum  of  the  defendant 
on  several  occasions  in  the  wife's  lifetime ;  but  the  defendant  refused 
to  give  it  up  to  him. 

The  plaintiff's  wife  died  on  the  20th  of  May,  1852,  intestate,  and 
the  plaintiff  on  the  21st  of  June  administered  to  her  estate.  On  the 
Ist  of  July,  he  commenced  this  action  in  his  own  right. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  action  was 
misconceived:  but  the  jury,  under  the  direction  of  the  learned  judge, 
returned  a  verdict  for  the  plaintiff  for  122{. ;  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit. 

Lydekker^  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 
ingly.— He  submitted  that  the  money  ^sought  to  be  recovered  in  r^/>^« 
this  action  did  not  vest  in  the  husband,  but  was  a  mere  chose  in  ^ 
action  of  the  wife's,  in  respect  of  which,  after  her  death  he  could  only 
sue  as  administrator, — referring  to  Jarman  v.  Woolloton,  8  T.  R.  618, 
Haselinton  v.  Gill,  8  T.  R.  6:^0,  n..  Freestone  v.  Butcher,  9  C.  &  P. 
643  (E.  C.  L.  R.  vol.  88),  Carne  v.  Brice,  7  M.  &  W.  183,t  Fettiplace 
t.  Gorges,  1  Yes.  jun.  48,  Tyrrell  v.  Hope,  2  Atk.  558,  Nash  v.  Nash, 
2  Madd.  138,  and  1  Roper  on  Husband  and  Wife,  2d  edit.  p.  211,  and 

2m2 
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2  Roper,  158.  [Jrrvib,  C.  J.,  referred  to  Messenger  v.  Clarke,  5 
Exch.  388,t  and  Williams,  J.,  to  Molony  v.  Kennedy,  10  Simons,  254.] 
Bylen^  Serjt.,  and  Wardstvarth^  showed  canse. — The  objection  to  the 
plaintiff's  right  to  recover  in  the  case,  is,  that  the  money  in  question 
was  not  the  property  of  the  plaintiff  in  his  own  right.  The  trostees, 
no  doubt,  had  the  legal  interest  in  the  corpus  of  the  property,  and  in 
the  rents  and  profits  also  until  they  were  handed  over  by  them  to  the 
wife :  but,  from  that  moment,  all  their  right  and  interest  therein  ceased. 
In  Com.  Dig.  Baron  and  Femey  (E.  8),  it  is  said  that  <«  AH  chattels 
personal  which  a  wife  has  in  possession  in  her  own  right,  are  vested  in 
her  husband  by  the  marriage,  though  he  do  not  survive.  So,  chattels 
personal  not  in  possession  at  the  time  of  the  marriage,  if  they  are 
redaced  into  possession  during  the  coverture.  So,  chattels  personal  of 
a  mixed  nature,  partly  in  possession  and  partly  in  action,  the  husband 
shall  have,  if  he  survives ;  as,  an  avoidance  of  a  church,  which  falls 
during  the  coverture.  So,  if  chattels  are  given  to  the  wife  after  the 
coverture,  the  interest  vests  in  the  husband ;  though  he  has  not  pos* 
session  of  them  before  the  death  of  his  wife."  It  may  be,  however, 
that  the  quality  of  separate  property  still  remains.  But,  whatever 
question  might  arise  in  a  court  of  equity,  which  never  allows  a  trust 
»fU9l  ^^  ^^'^  ^^^  *want  of  a  trustee,  and  which  therefore  probably  would 
-*  consider  the  husband  to  fill  that  character ;  yet  the  moment  the 
money  finds  its  way  into  the  hands  of  the  wife,  the  duty  and  the  inte- 
rest of  the  trustees  are  at  an  end,  and  the  husband  alone  is  entitled  to 
sue  for  it.  In  Carne  v.  Brice,  7  M.  &  W.  188,t  it  was  held  that  the 
property  in  wearing  apparel  bought  for  herself  by  a  wife  living  with 
her  husband,  out  of  money  settled  to  her  separate  use  before  marriage, 
and  paid  to  her  by  the  trustees  of  the  settlement,  vests  by  law  in  the 
husband,  and  is  liable  to  be  taken  in  execution  for  his  debts.  Togmaa 
t;.  Hopkins,  4  M.  &  O.  889  (E.  C.  L.  R.  vol.  43),  5  Scott,  N.  R.  464, 
is  to  the  same  effect.  There,  certain  stock  in  the  Long  Annuities  was 
by  a  marriage  settlement  vested  in  trustees  for  the  separate  use  of  the 
wife  for  life,  and,  after  her  death,  they  were  to  pay  over  the  principal 
sum,  together  with  the  interest  and  dividends  then  due  and  growing 
thereon,  to  such  person  as  she  might  by  will  appoint.  By  her  will 
(reciting  the  settlement),  she  appointed  executors,  and  directed  them  to 
sell  the  principal  stock.  «(The  proceeds  thereof"  she  bequeathed  to 
different  parties.  At  her  death  (for  some  time  previously  to  which  she 
had  lived  apart  from  her  husband),  a  sum  of  money  was  found  at  her 
lodgings,  which  was  taken  possession  of  by  the  defendant,  the  son  of 
one  of  the  executors,  at  the  request  of  his  father,  to  whom  he  imme- 
diately paid  it  over :  and  it  was  held,  that  (assuming  the  money  ia 
question  to  consist  of  the  accumulations  of  the  wife's  dividends)  the 
will  did  not  dispose  of  it ;  that,  as  the  executors  did  not  take  jure  re* 
pBdsentations,  the}/  were  not  entitled  to  the  money ;  that  the  moaey 
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vested  in  the  hasband  at  his  wife's  death,  without  his  taking  out  admi- 
nistration ;  and  that,  as  the  defendant  was  a  wrongdoer  in  taking  the 
money,  he  was  liable  in  an  action  for  money  had  and  received  at  the 
gait  of  the  husband.  Tindal,  C.  J.,  in  giving  judgment,  after  referring 
to  Com.  Dig.  Baron  and  *Feme^  (E.  3),  said :  «<  It  has  been  ad-  p^i/.  <o 
mitted,  in  the  course  of  the  argument,  that,  if  this  money  had  ^ 
been  taken  away  during  the  lifetime  of  the  wife,  the  action  must  have 
been  brought  by  the  husband  alone.  Perhaps  in  such  a  case  he  would 
have  been  considered  in  equity  as  a  trustee  .for  the  wife;  but,  at  law, 
the  action  must  have  been  brought  by  him.  The  case  of  Came  v.  Brice 
is  a  strong  authority  in  favour  of  the  husband's  right  to  the  money ; 
and  Molony  v.  Kennedy  shows  that  he  was  entitled  to  the  possession 
of  it  without  taking  out  administration  to  his  wife.  These  authoritie8| 
therefore,  dispose  of  the  first  part  of  the  case,  and  establish  that  the* 
husband  was,  at  law,  entitled  to  the  money  sought  to  be  recovered  in 
this  action."  And  Coltman,  J.,  said :  <«  The  case  of  Carne  v.  Brice 
appears  to  me  to  go  the  whole  length  of  the  present,  and  to  establish, 
that,  although  the  wife  may  be  entitled  to  separate  property,  the  divi- 
dends arising  therefrom,  when  received,  vest  in  the  husband."  In 
Molony  t^.  Kennedy,  10  Simons,  254,  a  husband  and  wife  lived  sepa- 
rate from  each  other :  at  the  death  of  the  wife,  she  was  possessed  of 
cash  and  bank  notes  arisen  from  property  settled  to  her  separate  use : 
and  it  was  held,  that  the  husband  was  entitled  to  them  in  his  marital 
right.  «« Mrs.  Molony *s  annuity  of  8002.,"  said  Sir  L.  Shadwell,  <«  and 
everything  that  arose  from  it,  was  exempt  from  the  control  of  her  hus- 
band during  her  life :  and,  as  the  cash  and  bank  notes  which  were  found 
in  her  possession  at  her  death,  arose  from  that  annuity,  they  were  part 
of  her  separate  property,  and  she  might  have  disposed  of  them  either 
by  deed  or  by  her  will.  But,  as  she  made  no  disposition  of  them,  the 
quality  of  separate  property  ceased  at  her  death ;  and,  if  it  ceased  at 
her  death,  the  consequence  is  that  Mr.  Molony  is  entitled  to  them  in 
his  marital  right."  The  legal  estate  must  be  somewhere:  it  is  clearly 
oat  of  the  trustees;  and  it  cannot  be  in  the  wife:  it  must,  "Hhere-  r-i^oAi 
fore,  in  the  lifetime  of  the  wife,  be  either  in  the  husband  alone,  ^ 
or  in  the  husband  and  wife ;  and,  either  way,  he  surviving,  he  alone 
could  sue  for  it.  Jarman  v.  Woolloton,  3  T.  R.  618,  and  Haselinton  v» 
Gill,  3  T.  R.  620,  n.,  are  wholly  inapplicable :  the  very  object  of  the 
settlement  in  both  cases,  was,  to  enable  the  wife  to  carry  on  a  trade 
for  her  sole  and  separate  benefit.  In  Proudlcy  v.  Fielder,  2  Mylne  k 
K.  57,  it  was  stipulated  in  marriage  articles,  that  moneys  in  the  funds 
the  property  of  the  intended  wife,  should  be  for  her  sole  and  separata 
use,  to  all  intents  and  purposes,  as  if  she  were  sole  and  unmarried. 
Upon  the  death  of  the  wife  without  issue,  and  without  having  made  any 
appointment  of  the  property,  it  was  held  that  the  husband  was  entitled 
to  it,  and  not  the  next  of  kin  of  the  wife ;  Sir  John  Leach,  M.  R., 
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Baying, — <«  These  moneys  were  to  be  for  the  sole  and  separate  nse  of 
Mrs.  Leader,  as  if  she  were  sole  and  unmarried.  This  expression  has 
no  reference  to  the  devolation  of  the  property  after  her  death.  She 
is  to  retain  the  same  absolute  enjoyment  of  the  moneys,  and  is  to  hare 
the  same  power  of  disposition  over  them,  as  if  she  were  sole  and  ud- 
married ;  but  there  is  not  one  word  here  to  vest  the  property  after  her 
death  in  her  next  of  kin,  or  to  defeat  the  right  which  her  surviving 
husband  is  entitled  to  acquire  as  her  administrator." 

SheBy  Serjt.,  and  Lydehker^  in  support  of  the  rule. — ^The  money 
sought  to  be  recovered  in  this  action  belonged  to  the  trustees  of  the 
settlement ;  or,  at  all  events,  assuming  that  it  did  not,  the  husband 
could  only  sue  for  it  as  the  administrator  of  his  wife.  If  the  moment 
a  married  woman  receives  the  interest  of  moneys  settled  to  her  separate 
use,  it  becomes  subject  to  her  husband's  control,  the  protection  which 
the  settlement  was  intended  to  throw  around  her  is  gone.  Carne  p. 
Brice  is  not  materially  at  variance  with  this  view :  in  that  case,  the 
♦fii'il  *^^^®  ^*^  ^*^  *^®  benefit  of  the  money ;  and  even  there  it  was 
^  not  without  much  difficulty  that  the  Court  of  Exchequer  came  to 
the  conclusion  that  the  property  purchased  with  it  was  subject  to  the 
husband's  debts.  [Jervis,  C.  J. — Suppose  this  money  had  been  in  the 
actual  possession  of  the  wife  at  the  time  of  her  death,  whose  property 
would  it  have  been  ?]  The  trustees'.  [Talfourd,  J. — If  so,  the  hus- 
band might  have  been  guilty  of  larceny  if  he  had  taken  it !  Jervis, 
C.  J. — In  King  and  Wife  v.  Basingham,  8  Mod.  199,  341,  an  action 
was  brought  by  husband  and  wife  for  money  lent  by  them,  and  it  was 
held,  on  error,  that,  <Mf  the  money  was  lent  during  coverture,  the 
declaration  is  false,  because  then  the  wife  could  have  no  money." 
Williams,  J. — Can  we,  at  law,  assume  that  a  married  woman  may  have 
money  separate  from  her  husband  ?]  Haselinton  v.  Gill,  3  T.  R.  620, 
n.,  is  expressly  in  point.  There,  an  indenture  was  made  between  John 
Rhodes  of  the  one  part,  Anne  Peach  of  the  second  part,  and  the  plain- 
tiiTs,  trustees,  of  the  third  part, — reciting  that  a  marriage  was  intended 
between  Rhodes  and  Anne  Peach,  and  that  part  of  the  personal  estate 
of  Anne  Peach  consisted  of  certain  cows,  and  that  it  was  agreed  between 
them  that  thirty-two  cows  and  one  bull,  and  certain  other  things,  should 
be  assigned  by  her  to  the  plaintiffs,  upon  trust, — the  said  Anne  Peach, 
in  pursuance  of  the  agreement,  and  with  the  consent  of  Rhodes, 
assigned  to  the  plaintiffs,  their  executors,  &c.,  all  such  personal  estate 
of  her  the  said  Anne  Peach,  consisting  of  thirty-two  cows,  and  tk$ 
increase  and  produce  to  arise  therefrom^  Ac,  upon  trust  that  the  plain- 
tiffs should  permit  Anne  Peach,  or  such  person  as  she  should  by  her 
last  will  in  writing  appoint,  and,  in  default  of  such  appointment,  the 
administrators  of  the  said  Anne  Peach,  to  keep  and  enjoy,  and  at  her 
or  their  will  to  sell  and  dispose  of  the  said  eows  and  premises,  and  ofeU 
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the  increage  and  produce  to  arise  and  be  ^produced  from  the  eame^  T*a±c 
for  her  and  their  own  proper  nee :  and  that  Rhodes  should  not  ^ 
intermeddle  therewith,  neither  should  the  same,  or  any  part  thereof, 
be  liable  to  his  control,  debts,  &c.,  but  be  wholly  in  the  power  and 
disposal  of  Anne  Peach.  The  indenture  also  contained  a  covenant  by 
Bhodes,  that  the  said  cows,  &c.,  and  the  increase,  benefit,  and  produce 
lurising  from  the  same,  should  at  all  times  thereafter  remain  and  be  to 
and  for  the  several  uses,  trusts,  and  purposes  before  expressed ;  and 
that  he  would  permit  Anne  Peach  to  carry  on  the  trade  and  business 
of  a  cow-keeper  and  milk-seller  according  to  her  own  will  and  pleasure, 
and  at  such  place  or  places  as  she  should  from  time  to  time  think 
proper,  for  her  own  sole  use  and  benefit.  And  the  court  held,  that 
these  cows,  and  the  increase  and  produce  thereof,  as  well  as  fresh  cows 
purchased  with  the  proceeds,  vested  in  the  trustees.  Lord  Mansfield 
there  said :  « By  the  common  law,  the  wife  can  have  no  property 
during  the  coverture,  but  all  her  estate  is  vested  in  the  husband.  But 
courts  of  equity  have  for  ages  past  thought  the  rules  of  the  common  late 
too  hard,  and  have  thought  it  right  to  protect  the  property  of  the  wife 
from  the  extravagance  of  the  husband,  in  cases  clear  of  fraud.  This 
is  done  by  the  intervention  of  trustees ;  and  thus  far  the  wife  is  to 
all  intents  and  purposes  a  single  woman.  And,  wherever  the  trust 
can  be  supported  in  equity,  this  court  will  consider  the  trustee  enti- 
tled at  law."  And  Buller,  J.,  said :  «« If  the  possession  be  inconsistent 
with  the  conveyance,  that  is  evidence  of  fraud.  But  here  the  pos- 
session is  consistent  with  the  deed ;  by  which  the  wife  was  to  use  the 
cows,  and  to  make  a  profit  by  them.  There  is  no  other  circumstance 
to  show  a  fraud  as  to  the  first  cows  ;  and,  as  to  the  produce,  it  is  the 
same  as  if  the  wife  had  paid  the  money  over  to  the  trustees,  and  they 
had  bought  the  other  cows ;  for,  she  acted  as  their  agent."  [WiL* 
LiAMS,  J. — In  that  case,  the  trustees  remained  accountable  for  the 
•whole  property.  They  would  have  been  guilty  of  a  breach  of  r^/.^»T 
trust  if  they  had  permitted  the  wife  or  the  husband  to  deal  with  ^ 
any  of  the  property  otherwise  than  according  to  the  provisions  of  the 
deed.]  In  Davison  v.  Atkinson,  5  T.  R.  484,  A.,  a  feme  sole,  entitled 
to  the  profits  of  an  estate  vested  in  trustees  for  her  separate  use,  con- 
veyed them  to  B.,  a  married  woman,  for  her  separate  use,  without  the 
mterposition  of  a  trustee :  A.  married,  and  the  trustees,  without  notice 
of  the  conveyance  to  B.,  paid  the  profits  to  A. :  and  it  was  held^  that 
B.'s  husband  could  not  maintain  an  action  against  A.'s  husband  for  the 
money,  as  money  received  to  his  use.  Lord  Kenyon  there  says  :  "  It 
is  true  that  a  court  of  equity  will  in  some  cases  consider  the  husband 
as  a  trustee  for  his  wife,  where  her  interest  cannot  otherwise  be  so 
effectually  protected.  But  here  are  other  and  better  protectors  of  her 
interest,  namely,  the  trustees  under  the  will,  in  whom  the  legal  estate 
£b  vested,  and  who  may  be  considered  as  trustees  for  her..  In  this 
VOL.  xiu. — 58 
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case,  the  interests  of  the  husband  and  wife  are  directly  in  opposition  to 
each  other :  and,  if  we  were  to  permit  the  husband  to  recover  this  money, 
which  was  intended  for  the  separate  use  of  the  wife,  we  should  destroy 
that  separate  right."  [JsRVis,  C.  J. — There  also  the  trusts  remained 
unfulfilled.]  In  Proudlej  v.  Fielder,  the  husband  took  as  adminutra" 
tor;  and  so  the  case  is  stated  in  2  Williams  on  Executors,  p.  741. 
[Williams,  J. — The  only  question  there,  was,  as  to  the  beneficial 
interest.]  Here,  if  the  wife  might  have  been  joined  in  an  action  for 
the  recovery  of  this  money  in  her  lifetime,  the  husband  can  only  sue, 
after  her  death,  as  her  administrator.  In  Messenger  v.  Clarke,  5  Exch. 
888,t  a  husband  and  wife  separated  by  agreement  (not  under  seal),  and 
at  that  time  he  agreed  to  allow  her  a  certain  sum  weekly  for  her  sup- 
port, which  was  paid,  and  she  saved  a  certain  portion  of  her  allowance, 
*fiiR1  ^^^  invested  *it  in  stock,  but  a  few  days  before  her  death  she  sold 

-^  out  the  stock,  and  disposed  of  the  proceeds  by  way  of  gift ;  and 
it  was  held,  that  the  husband  was  entitled  to  recover  back  the  money 
80  given,  in  an  action  for  money  lent,  against  the  person  who  received 
it.  But  Alderson,  B.,  after  the  court  had  pronounced  judgment, 
observed  that  the  court  ^<  did  not  wish  to  be  understood  as  entertain- 
ing any  doubt,  that,  if  she  (the  wife)  had  disposed  of  the  money  in  pay- 
ment of  her  debts,  or  had  parted  with  it  for  a  good  and  valuable  con- 
aideration,  under  such  circumstances  it  could  be  recovered  back." 
There  cpuld  be  no  foundation  for  that  distinction,  if  the  money  ceased 
to  be  the  wife's  money.  [Williams,  J. — A  married  woman  clearly 
cannot,  in  a  court  of  law,  be  allowed  to  have  money  in  her  possession. 
If  a  woman  possesses  any  personal  property,  and  marries,  and  settles 
it  upon  herself  without  the  intervention  of  a  trustee,  the  husband,  in 
law,  is  the  absolute  owner  of  the  property,  though  a  court  of  equity 
would  consider  him  a  trustee  for  her.]  The  receipt  clause  in  this  deed 
clearly  applies  only  to  a  discharge  to  the  trustees :  Bond  v.  Nurse,  10 
Q.  B.  244  (E.  C.  L.  R.  vol.  59). 

Jervis,  C.  J.— This  rule  has  been  attempted  to  be  supported  on  two 
propositions,  in  neither  of  which  do  I  think  there  is  any  substance. 
In  the  first  place,  it  was  contended  that  the  money  which  was  sought 
to  be  recovered  in  this  action  was  at  the  time  it  was  deposited  with  the 
defendant,  and  still  remained,  the  property  of  the  trustees  under  the 
marriage  settlement,  and  therefore  that  they  ought  to  have  sued.  I 
am  of  opinion  that  there  is  no  foundation  for  that  argument.  By  the 
terms  of  the  deed,  the  corpus  of  the  property  was  vested  in  the  trustees, 
and  the  rents  and  profits  also,  no  doubt,  so  long  as  they  remained  in 
their  hands.  But,  the  moment  the  interest  or  annual  proceeds  of  the 
*fiiQl  *®^''^^  property  is  paid  *over  to  the  wife,  it  belongs  to  her,  and 

^  the  trust  is  discharged.  This  case  is  distinguishable  from  all 
those  which  have  been  cited.  In  Jarman  v.  Woolloton,  3  T.  R.  618, 
the  subject-matter  of  the  settlement  was  household  furniture  conveyed 
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to  a  trustee  for  the  separate  use  of  the  wife :  the  property  all  along 
continued  in  the  trustee,  and  never  was  the  husband's.  So,  in  Hase- 
linton  V.  Oill,  3  T.  R.  620,  n.,  where  the  subject-matter  of  the  trust 
was  a  dairy  of  cows  and  the  increase  and  produce  to  arise  therefrom, 
the  cows  had  belonged  to  the  wife  before  marriage,  and  she  was  con- 
ducting a  trade  for  her  own  separate  use,  the  main  object  of  the  deed 
being  to  secure  the  continuance  of  the  trade;  aud  therefore  it  was 
held,  that,  in  purchasing  cows  out  of  the  proceeds  of  the  trade,  for  the 
purpose  of  carrying  it  on  to  advantage,  the  wife  was  acting  as  the 
agent  of  the  trustees,  in  whom  the  produce  of  the  dairy  was  vested. 
And,  as  to  Davison  v.  Atkinson,  5  T.  R.  434,  it  is  plain  that  the  money 
never  ceased  to  belong  to  the  trustees,  they  having  paid  it  over  to  the 
wrong  person,  and  consequently  not  having  discharged  themselves  of 
their  trust.  These  cases,  therefore,  are  clearly  distinguishable  from 
the  present.  Here,  the  trustees  were  by  the  deed  to  receive  the  rents, 
and  pay  them  over  to  the  plaintiff's  wife :  when  they  had  done  that, 
the  trust  was  performed,  and  the  trustees  discharged.  I  do  not 
think  the  provision  as  to  the  wife's  receipt,  and  no  other^  being  a  good 
and  valid  discharge,  makes  any  diiference ;  though  I  incline  to  think 
it  means  that  the  wife's  receipt  shall  be  the  only  valid  discharge  to  the 
tenants.(a) 

Failing  the  first  point,  then  arises  the  second  question, — whether  the 
money  now  sought  to  be  recovered  was  the  property  of  the  wife.  Popu- 
larly and  practically  ^speaking,  no  doubt,  it  is  her  property.  p^^/^rA 
Although  in  point  of  law  it  was  the  husband's  money,  yet,  if  he  ^ 
sought  to  get  it  in  his  wife's  lifetime,  a  court  of  equity  would  interpose, 
and,  as  was  said  in  Messenger  v.  Clarke,  5  Exch.  388,t  consider  him  a 
trustee  for  her.  So,  in  the  case  put  by  my  Brother  Williams,  of  furni- 
ture settled  to  the  sole  use  of  the  wife,  without  the  intervention  of  a 
trustee,  a  court  of  equity  would  treat  the  husband  as  a  trustee,  but,  in  a 
court  of  law,  the  husband  only  would  be  held  entitled.  That  being  so, 
we  must  hold  the  money  in  this  case  to  have  been  the  husband's  property. 
Then  it  was  said,  that,  the  wife  hanng  been  permitted  to  lend  this 
money  in  her  lifetime,  it  became  a  chose  in  action,  for  the  recovery  of 
which  she  might  be  joined,  and  which,  after  her  death,  could  only  be  put 
in  suit  by  her  personal  representative.  I  apprehend,  however,  the  doc- 
trine as  to  choses  in  action  has  no  application  to  a  case  of  this  sort.  If 
a  promissory  note  or  a  bond  had  been  given  to  the  wife,  in  her  lifetime, 
for  this  money,  that  would  have  been  a  chose  in  action,  in  respect  of 
which  the  husband  and  wife  might  have  sued  in  her  lifetime,  and  the 
right  to  which  would  have  survived  to  her.  But  that  is  not  this  case. 
Here,  the  money  was  not  the  property  of  the  trustees,  but  of  the  hus- 
band, who  alone  must  have  sued  for  it,  even  in  his  wife's  lifetime.     The 

(a)  Thia  cmi  bardlj  b^  m,  f eaiDf  that  the  deed  ipMka  of  **  hmei  and  umval  profits,"  which 
tht  toMBli  could  hafc  no  codocih  with. 
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case  of  Molony  v.  Kennedy,  10  Simons,  254,  is  decisive  of  this  question, 
even  if  it  had  arisen  in  a  court  of  equity.  All  the  rights  of  the  wife, 
whether  at  law  or  in  equity,  determined  at  her  death,  and  consequently 
this  action  was  well  brought  by  the  husband  in  his  own  right.  The  rule 
must  be  discharged. 

Cresswell,  J. — ^It  seems  to  me  that  there  is  no  difficulty  whateyer  in 
this  case.  The  trust  was  at  an  end,  so  far  as  regarded  this  money,  the 
moment  it  came  to  the  hands  of  the  wife.  The  husband  alone  could  sue 
^r^en-i  in  a  *court  of  law  the  person  to  whom  she  lent  it.  And  it  not 
-^  being  a  chose  in  action,  the  husband  now  properly  sues  for  it  in 
his  own  right. 

Williams,  J. — ^I  am  of  the  same  opinion.  Ab  soon  as  the  trustees 
paid  over  the  rents  to  the  wife,  they  ceased  to  have  anything  further  to 
do  with  it ;  their  trust  as  to  that  was  discharged.  That  being  so,  the 
legal  consequence  follows,  that  the  money  became  a  chattel  in  possession, 
and  the  property  of  the  husband ;  and  the  wife,  in  her  lifetime,  conld 
not  properly  have  been  joined  with  her  husband  in  an  action  to  recover 
it.  As  to  Fettiplace  v.  Gorges,  1  Yes.  jun.  46,  touching  the  established 
doctrine  of  eqmty  that  the  sprout  savours  of  the  root,  it  is  said,  th&t, 
if  the  wife  has  the  jus  disponendi  over  her  separate  estate,  she  has  the 
same  power  over  the  accumulations  of  it,  and  a  court  of  equity  would 
consider  her  husband  a  trustee  for  her.  But,  if  the  wife  dies  witbont 
having  exercised  her  jus  disponendi,  the  trust,  according  to  Molony  «. 
Kennedy,  is  at  an  end,  and  the  undisposed  of  profits  vest  in  the  husband 
in  his  own  right.  Rule  discharged. 

Money  in  the  bandf  of  a  wife,  at  the  deeeoM  The  f  avings  of  the  interest  arisiof  from  tb« 

of  her  hnsband,  earned  and  reoeired  hy  her  separate  estate  of  a  married  woman,  irt  si 

before  marriage  or  given  to  her  bj  her  husband  mnch  her  ie]>arate  property  aa  the  prinetpsl : 

afterwards,  passes  to  his  administrator ;  Wash-  Merritt  «.  Lyon,  3  Barbonr's  Soperior  Cotrt 

bam  O.Hale,  10  Pickering,  429 ;  see  also  Jones  v.  Reports,  110;  Gentry  «.  M'ReynoIdi^  U  ICi- 

Warren,  4  Dana,  333 ;  Morgan  v.  Thames  Bank,  sonri,  688. 
14  Conn.  99 ;  Dold  v,  Geiger,  2  Qrattao,  98. 
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♦JOHN  BOYES  V.  The  Rev.  JOHN  BLUCK.        [*652 
The  Rev.  JOHlJ  BLUCK  v.  JOHN  BOYES. 
F.  F.  CLOSSMAN  and  JOHN  BOYES  v.  The  Rev.  JOHN  BLUCK. 
The  Rev.  JOHN  BLUCK  v.  F.  F.  CLOSSMAN  and  JOHN  BOYES. 

May  6. 

General  words  in  a  release  sre  to  be  limited  and  reetrained  by  tbe  particular  words  in  tba 
rceicala. 

Where,  therefore,  an  arbitrator  to  whom  certain  eansef  and  matters  in  difference  between  the 
parties  were  referred, — with  power  to  him  to  direot  the  re-conveyance  by  one  of  them  to  the 
other  of  certain  property  which  had  been  purchased  and  held  by  the  former  in  trust  fur  the 
latter,  and  to  direct  an  indemnity  and  release  of  the  former  by  the  latter, — by  hie  award 
directed  an  iodemnity  with  particular  recitsls  of  the  transactions  between  them,  nnd  concluding 
with  these  general  words,  "or  for  or  in  consequence  of  any  other  act,  deed,  matter,  or  thing 
whatsoever,  in  anywise  relating  or  referring  to  or  arising  out  of  the  premises,  whether  herein- 
hefore  recited  or  mentioned  or  not :" — Held,  that  be  had  not  exceeded  his  authority. 

The  award  directed  that  A.  and  B.  should  forthwith  execute  certain  re-conveyances  to  C,  and 
that  C.  should  forthwith  execute  indemnities  and  releases  to  A.  and  B. : — Held,  that  '*  furth- 
witb,"  in  the  latter  ease,  meant,  as  soon  as  A.  and  B.  had,  by  their  execution  of  the  re-con- 
veyances, put  themselves  in  a  position  to  call  for  the  execution  of  the  indemnities ;  and  that 
the  award  was  good,  although  B.  was  no  party  to  the  submission. 

By  a  judge's  order,  bearing  date  the  20th  of  June,  1851,  the  above 
causes,  and  all  matters  in  difference  therein  respectively,  and  also  all 
natters  in  difference  between  the  several  parties,  were  referred  to  a  bar- 
rister,— the  costs  of  the  said  four  several  causes  to  abide  tlie  event  of 
the  award,  and  the  costs  of  the  reference  and  award  to  be  in  the  discre-^ 
tioD  of  the  arbitrator :  and  it  was  further  (amongst  other  things)  ordered, 
that  the  said  several  parties  should,  within  a  fortnight  after  the  date  of 
the  order,  deliver  to  the  arbitrator  full  particulars  of  the  claims  in  the 
said  actions,  and  in  respect  of  all  matters  in  dispute  on  which  they 
intended  to  rely,  and  that  no  claim  not  included  in  such  particulars 
Bhouid  be  entertained  by  the  arbitrator :  and,  further,  that,  in  the  event 
of  either  of  the  parties  disputing  the  validity  of  the  award,  or  moving 
to  set  it  aside,  the  court  should  have  power  to  remit  the  matters  thereby 
referred,  or  any  or  either  of  them,  to  the  reconsideration  of  the  arbitra- 
tor: and,  further,  that  ^^notwithstanding  Clossman  had  been  joined,  and 
was  with  respect  to  that  reference  to  be  treated  as  a  plaintiff  in  one  of 
the  actions  brought  '^'against  John  Bluck,  and  as  a  defendant  in  r^f*p-Q 
one  of  the  actions  brought  by  John  Bluck,  the  arbitrator  should  *- 
make  his  award  respecting  the  said  two  last-mentioned  actions  in  all 
respects  as  if  the  same  had  been  brought  by  and  against  John  Boyes 
only,  and  as  if  Clossman  had  not  been  a  party  to  the  same/*((i) 

The  action  of  Boyes  v.  Bluck  was  assumpsit  for  money  lent,  money 
paid,  money  had  and  received,  interest,  and  money  due  upon  an  account 
stated ;  to  which  the  defendant  pleaded  non  assumpsit,  payment,  set- 
off,  and  the  statute  of  limitations. 

(a)  This  last  elaiifle  was  by  i^iecond  order  snbftltated  for  a  clause  in  tbe  flnt  order. 

2N 
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The  action  of  Black  v.  Boyes  was  assumpsit  for  money  lent,  money 
paid,  money  had  and  received,  and  money  dae  upon  an  account  stated; 
to  which  the  pleas  were,  non  assumpsit,  payment,  and  set^oiT. 

The  action  of  Clossman  and  Boyes  v,  Bhick  was  assumpsit  for  money 
lent,  money  paid,  money  had  and  received,  interest,  and  money  doe 
upon  an  account  stated ;  to  which  the  pleas  were,  non  assumpsit,  paj- 
ment,  set-oif,  and  the  statute  of  limitations. 

The  action  of  Bluck  v.  Clossman  and  Boyes  was  assumpsit  for  money 
lent,  money  paid,  money  had  and  received,  interest,  and  money  doe 
upon  an  account  stated ;  to  which  the  pleas  were,  non  assumpsit,  psj- 
ment,  set-off,  and,  as  to  16442.  9t.  4(2.,  the  statute  of  limitations. 

The  particulars  of  the  claims  of  Boyes  and  Clossman  respectirely 
against  Bluck,  delivered  to  the  arbitrator,  contained  various  samfl 
alleged  to  have  been  lent  to  or  paid  for  Bluck,  between  the  23d  of 
January,  1848,  and  the  24th  of  June,  1850 ;  and  concluded  as  follows:— 
«  The  above-named  John  Boyes  also  claims  from  the  above-named  John 
Bluck  a  full  and  complete  indemnity^  by  such  deed  or  deeds,  instrument 
»R^i1  ^^  instruments,  to  be  ^executed  by  the  said  John  Bluck,  as  the 
-'  arbitrator  shall  think  fit  and  determine,  or  in  such  other  manner 
as  the  arbitrator  shall  direct,  for  indemnifying  and  holding  hannless 
the  said  John  Boyce,  his  heirs,  executors,  administrators,  and  assigns, 
and  his  and  their  estates  and  effects,  from  the  payment  of  the  stipends 
or  annual  payments  or  other  sum  and  sums  of  money  to  the  ministers, 
priests,  or  curates  for  the  time  being  of  the  churches  of  Publow  and 
Durleigh,  or  either  of  them,  or  from  any  existing  or  future  liability  io 
pay  the  same  or  either  of  them ;  and  also  for  indemnifying  the  said 
John  Boyes,  his  heirs,  executors,  administrators,  and  assigns,  and  his 
and  their  estate  and  effects,  from  and  against  all  the  losses,  damages, 
costs,  charges  and  expenses,  sum  and  sums  of  money  which  he  or  thej 
may  incur,  sustain,  or  be  put  unto,  by  reason  or  on  account  of  any  of 
the  covenants,  agreements,  or  engagements  entered  into  by  the  said 
John  Boyes  in  and  by  certain  indentures  bearing  date  respectively  on 
or  about  the  9th  of  April,  1846  (being  the  conveyance  of  a  certain  rent- 
charge,  tithes,  and  hereditaments  to  William  Tiley),  the  9th  of  April, 
1846  (being  a  covenant  for  the  production  of  deeds  to  the  said  Williaa 
Tiley,  his  heirs,  appointees,  executors,  administrators,  or  assigns),  the 
11th  of  April,  1846  (being  the  conveyance  of  a  piece  of  land,  heredita- 
ments, and  premises  to  James  Flower,  and  covenant  for  the  production 
of  title-deeds),  the  11th  of  April,  1846  (being  the  conveyance  of  certain 
pieces  of  land  and  hereditaments  to  Lewis  Bryant),  the  said  11th  of 
April,  1846  (being  a  covenant  for  production  of  title-deeds  to  the  said 
Lewis  Bryant),  the  15th  of  August,  1846  (being  the  conveyance  of  cer- 
tain lands  and  hereditaments  to  F.  L.  Popharo),  the  said  15th  of  Ao- 
gust,  1846  (being  a  covenant  for  the  production  of  title-deeds  to  the 
said  F.  L.  Popham),  and  the  5th  of  March,  1847  (being  the  conveyance 


18  COMMON  BENCH.    (4  J.  SCOTT.)  6S4 

cf  a  messuage,  lands,  and  hereditaments  to  *£•  Naish),  or  by  r«/«RP 
Teason  or  on  account  of  the  agreement  or  engagement  dated  on  *- 
about  the  11th  of  April,  1846,  made  and  given  by  the  said  John  Boyes 
to  the  said  W.  Tiley  for  the  production  to  the  said  W.  Tiley,  his  heirs, 
appointees,  or  assigns,  of  an  indenture  of  lease  dated  on  or  about  the 
11th  of  December,  1790,  from  Andrew  Daubeny,  Esq.,  to  Peter  Cox, 
of  the  rectory  and  parsonage  of  Publow,  and  the  tithes  and  glebe  lands 
thereto  belonging ;  and  also  by  reason  or  on  account  of  all  the  cove- 
nants, agreements,  or  engagements  made  or  entered  into  with  any  per- 
son or  persons  relating  to  the  purchase  or  sale  of  the  rectory,  tithes, 
lands,  and  hereditaments  of  Publow  aforesaid,  and  the  purchase  of  the 
right  of  patronage  and  presentation  to  the  church  of  Durleigh, — the 
said  John  Boyes  hereby  consenting,  upon  having  such  full  and  complete 
indemnity  as  before  mentioned,  to  execute  to  the  said  John  Bluck,  his 
heirs,  executors,  or  administrators,  at  such  time  or  times,  and  in  such 
manner,  and  at  the  expense  of  such  person  or  persons,  as  the  arbitrator 
shall  direct,  such  deeds  or  instruments  as  the  arbitrator  shall  think 
proper  for  conveying  to  the  said  John  Boyes,  his  heirs  and  assigns,  all 
the  estate  and  interest  of  him  the  said  John  Boyes  in  the  said  rectories 
of  Publow  and  Durleigh.  The  said  John  Boyes  also  claims  the  right  to 
include  the  payment  of  any  and  all  sum  and  sums  of  money  made  by  him 
to  or  for  or  on  behalf  of  Mr.  J.  J.  Hasrison,  or  otherwise  in  relation  to 
the  living  or  rectory  of  Durleigh,  and  the  payment  of  any  and  all  sum 
and  sums  of  money  by  Messrs.  Paul  Clossman  and  Boyes  to,  for,  or  on 
account  of  the  said  John  Bluck,  as  matters  in  difference  between  him 
the  said  John  Boyes  and  the  said  John  Bluck.  And  the  said  John 
Boyes  also  claims  that  mutual  releases  should  be  executed  between  him 
and  the  said  John  Bluck,  and  between  the  said  F.  F.  Clossman  and 
John  Boyes  and  the  said  John  Bluck. 

*The  particulars  delivered  on  the  part  of  Bluck  consisted  of  a  r«pr/» 
number  of  itema  of  money  alleged  to  have  been  received  on  his  ^ 
account  by  Boyes  and  Clossman  respectively  between  the  22d  of  March, 
1842,  and  the  13th  of  March,  1847. 

The  arbitrator  on  the  80th  of  November,  1852,  made  his  award  as 
follows : — 

<«  To  all  to  whom  these  presents  do  come,  I,  M.  F.,  of,  &c.,  send 
greeting:  Whereas  several  actions  having  been  commenced  in  Her 
Majesty's  Court  of  Common  Pleas  at  Westminster,  in  one  of  which  said 
said  actions  John  Boyes  was  plaintiff  and  John  Bluck  was  defendant, 
and  in  another  of  which  said  actions  the  said  John  Bluck  was  plaintiff 
and  the  said  John  Boyes  was  defendant,  and  in  another  of  which  said 
actions  F.  F.  Clossman  and  the  said  John  Boyes  were  plaintiffs  and  the 
said  John  Bluck  was  defendant,  and  in  another  of  which  actions  the 
aaid  John  Bluck  was  plaintiff  and  the  said  F.  F.  Clossman  and  the  said 
John  Boyes  were  the  defendants, — upon   bearing  the   attorneys   <m 
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both  sides,  and  by  their  consent,  it  was  ordered  by,  &e.,  that  the  said 
causes  and  all  matters  in  difference  therein,  and  all  matters  in  difference 
between  the  several  parties,  should  be  referred  to  the  award,  &c.,  of 
me,  M.  F.,  Esq.,  subject  to  certain  terms  and  conditions  in  the  said 
order  of  reference  contained:  Now,  I  the  said  arbitrator,  having  taken 
Qpon  myself  the  burthen  of  this  reference,  and  having  duly  weighed 
and  considered  the  several  allegations  of  the  said  parties,  and  also  the 
proofs,  vouchers,  and  documents  which  have  been  given  in  evidenee 
before  me,  do  hereby  make  and  publish  my  award  in  writing  of  and  con- 
cerning the  matters  above  referred  to  me,  in  manner  following,  that  is 
to  say, — As  to  the  said  action  in  which  the  said  John  Boyes  is  plaintiff 
and  John  Bluck  is  the  defendant,  I  find  for  the  plaintiff  upon  all  the 
issues  ;  and  I  assess  the  damages  at  6202.,  which  I  award  and  direct  to  he 

*R^71  P^^^  ^^  ^^®  ^^^^  *John  Boyes  by  the  said  John  Bluck :  And  m 
-^  to  the  said  other  action  in  which  the  said  John  Bluck  is  plaintiff 
and  the  said  John  Boyes  is  defendant,  I  find  for  the  defendant  upon  all 
the  issues,  and  that  the  said  John  Bluck  had  not  any  cause  of  action 
against  the  said  John  Boyes :  And  as  to  the  said  other  action  in  which 
the  said  F.  F.  Clossman  and  John  Boyes  are  the  plaintiffs  and  the  said 
John  Bluck  is  the  defendant,  I  find  for  the  said  plaintiffs  on  all  the 
issues ;  and  I  assess  the  damages  at  18262.  18«.  Sd.,  which  I  award  and 
direct  to  be  paid  to  the  said  John  Boyes  by  the  said  John  Bluck :  And 
as  to  the  said  other  action  in  which  the  said  John  Bluck  is  the  plaintiff 
and  the  said  F.  F.  Clossman  and  John  Boyes  are  the  defendants,  I  find 
for  the  defendants  on  all  the  issues,  and  that  the  said  John  Bluck  had 
not  any  cause  of  action  against  them  or  either  of  them :  And  I  certify 
that  each  of  the  said  causes  was  proper  to  be  tried  by  a  special  jary, 
and  required  the  same :  And  whereas  it  was  agreed  and  admitted  by 
and  on  behalf  of  the  said  John  Boyes  and  the  said  John  Bluck  respect- 
ively, before  me  the  said  arbitrator,  that  the  several  donative  rectories 
or  vicarages  or  rights  of  presentation  to  certain  churches,  together  with 
certain  glebe  lands,  tithes,  rent-charges,  appurtenances,  and  other 
premises  theretofore  purchased  by  the  said  John  Boyes,  and  one  of 
which,  called  Publow,  had  been  conveyed  to  the  said  John  Boyes,  in 
whom  the  legal  estate  in  so  much  of  the  same  as  remained  undisposed 
of  then  was,  and  another  of  which,  called  Durleigh,  had  been  conveyed 
to  one  J.  J.  Harrison,  in  whom  the  legal  estate  therein  then  was,  were 
BO  purchased  by  the  said  John  Boyes  for  and  on  behalf  of  the  said  John 
Bluck,  and  by  his  direction,  who  alone  was  beneficially  interested  in 
each  respectively :  And  whereas  it  was  also  in  like  manner  agreed  and 
admitted  before  me  that  the  said  John  Boyes  had  before  then,  at  the 
request  and  by  the  direction  of  the  said  John  Bluck,  sold  and  conveyed 
^R^Rl  ^^^7  ^^^  '^'dis posed  of  the  glebe  lands,  tithe,  rents-charges,  and 
-^  other  the  lands  and  premises  of  Publow,  to  divers  persons  for 
divers  sums  of  money,  and  had  accounted  for  and  paid  over  all  sack 
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sams  of  money  the  proceeds  of  such  sale  to  the  said  John  Black ;  and 
it  was  asserted  by  the  said  John  Boyes  that  he  had  incarred  liabilities 
in  respect  of  such  parchases,  and,  npon  the  said  sale  and  transfer  of 
each  glebe  lands,  tithes,  rent-charges,  and  premises,  had  personally 
entered  into  covenants  for  the  prodnotion  of  title-deeds,  and  othe^r 
covenants,  and  incurred  other  liabilities  in  respect  of  such  property; 
and  it  was  also  asserted  by  the  said  John  Boyes  that  he  and  the  said 
J.  J.  Harrison  at  his  request  had  also  respectively  incurred  divers 
personal  liabilities  relating  to  the  other  donative  rectory  or  vicarage  of 
Durleigh,  in  respect  of  which  he  the  said  John  Boyes  was  bound  to  hold 
the  said  J.  J.  Harrison  harmless:  And  whereas  it  was  agreed  and 
arranged  that  the  said  John  Boyies  should  transfer  to  the  said  John 
Bluck  the  residue  of  the  said  rectory,  vicarage,  or  right  of  presentation 
of  Pablow  and  appurtenances  and  premises  not  so  disposed  of  as  afore- 
said, and  should  cause  and  procure  the  said  J.  J.  Harrison  to  transfer 
all  his  estate  and  interest  in  Durleigh  to  him  the  said  John  Bluck,  and 
that  the  title-deeds  should  be  given  up  to  him  the  said  John  Bluck : 
And  whereas  the  said  John  Boyes  on  his  part  claims  that  the  said  John 
Black  should  give  him  and  the  said  J.  J.  Harrison  a  valid  release  and 
indemnity  in  respect  of  all  such  property,  purchases,  sales,  and  con- 
veyances, and  it  was  a  matter  in  diiference  between  the  said  John 
Bluck  and  the  said  John  Boyes  when  and  in  what  manner  and  on  what 
terms  as  regards  such  release  and  indemnity  as  aforesaid,  and  the 
expense  of  the  several  conveyances  and  other  deeds,  such  transfer 
should  be  carried  out :  And  vrhereas  it  was  arranged  and  agreed  before 
me  by  the  said  John  Boyes  and  the  said  John  Bluck,  and  their  r^e/^^-Q 
'respective  counsel,  at  a  meeting  on  the  said  arbitration  held  ^ 
at  my  chambers  on  the  1st  of  November  in  this  present  year,  that 
the  necessary  conveyances  and  instruments  of  indemnity  should  be 
drawn  up  by  the  parties  themselves  if  they  could  agree  upon  them, 
and  if  they  could  not  agree  within  ten  days,  that  the  deeds  should 
be  prepared  by  the  solicitor  of  the  said  John  Boyes,  and  forwarded 
to  me  the  said  arbitrator  to  settle  as  arbitrator ;  and  that  the  title-deeds 
should  be  handed  over  to  the  said  John  Bluck :  And  whereas  the  said 
ten  days  has  long  since  expired,  and  the  said  parties  have  not  been  able 
to  agree  amongst  themselves  upon  such  conveyances  and  indemnities, 
and  the  solicitor  of  the  said  John  Boyes  has  sent  to  me  certain  drafts 
of  forms  of  indemnities,  and  the  solicitor  of  the  said  John  Bluck  haa 
also  sent  me  two  several  draft  forms  of  conveyance,  to  be  settled  by 
me  as  arbitrator  on  behalf  of  both  the  said  parties,  and  I  have  duly 
settled  the  same  as  such  arbitrator :  Now,  I  the  said  arbitrator  do  hereby 
award  and  direct  that  the  said  John  Boyes  do  forthwith  duly  sign,  seal, 
and  deliver  an  indenture  in  form  and  words  according  to  the  draft 
settled  by  me  and  marked  (1.),  and  signed  in  every  page  thereof  with 
VOL.  xm. — 54  2  v  2 
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my  initials ;  such  indenture  to  be  duly  stamped,  and  dated  the  day  of 
the  execution  and  delivery  thereof;  and  that  the  said  John  Boxes  do 
forthwith  deliYer  to  the  said  John  Black  all  the  title-deeds  nlating 
to  the  same:  And  I  further  award  and  direct  that  the  said  John  Cojes 
do  also  forthwith  cause  and  procure  the  said  J.  J.  Harrison  to  daly 
sign,  seal,  and  deliver  an  indenture  in  form  and  words  according  to  the 
draft  settled  by  me,  and  marked  (2.),  and  signed  in  every  page  thereof 
with  my  initials,  such  indenture  to  be  duly  stamped,  and  dated  the  day 
of  the  execution  and  delivery  thereof,  and  do  cause  to  be  delivered  op 
to  the  said  John  Bluck  the  title-deeds  relating  to  the  same :  snd  I 
further  award  and  direct  that  the  said  John  Bluck  do  also  forthwiti 

•*f{roi  ^^^y  *B^S°9  ^^^^  ^^^  deliver  an  indenture  in  form  and  vorii 
-^  according  to  the  draft  settled  by  me,  and  marked  (3.),  and  signel 
in  every  page  thereof  with  my  initials;  such  indenture  to  be  duly 
stamped,  and  dated  the  day  of  the  execution  and  delivery  thereof:  And 
I  further  award  and  direct  that  the  said  John  Bluck  do  also  forthvitk 
4u]y  sign,  seal,  and  deliver  an  indenture  in  form  and  words  according 
to  the  draft  settled  by  me,  and  marked  (4.),  and  signed  in  every  psge 
thereof  with  my  initials ;  such  indenture  to  be  duly  stamped,  and  dated 
the  day  of  the  execution  and  delivery  thereof:  And  I  further  award  tad 
direct  that  the  said  John  Black  do  also  forthwith  duly  sign,  seal,  and 
.deliver  an  indenture  in  form  and  words  according  to  the  draft  settlel 
.by  me,  and  marked  (5.),  and  signed  in  every  page  thereof  with  my 
initials ;  such  indenture  to  be  duly  stamped,  and  dated  the  day  of  the 
execution  and  delivery  thereof, — which  several  draft  forms  so  signed  bj 
me  are  delivered  with  this  my  award :  And  I  further  award  and  direct 
that  the  said  John  Bluck  do  bear  and  pay  the  costs  of  the  said  reference 
and  of  this  my  award,  and  also  of  the  several  conveyances,  indemnities, 
and  deeds  above  mentioned :  And  I  farther  declare)  that  I  have  made 
this  my  award  of  and  concerning  all  the  matters  in  diiference  referred 
to  me,  and  that  there  was  no  matter  in  difference  between  any  of  the 
said  parties,  other  than  those  in  respect  of  which  I  have  made  this  my 
award.** 

The  deeds  referred  to  in  the  award  were  as  follows : — 
1.  An  indenture  between  Boyes  of  the  one  part  and  Bluck  of  the 
other  part, — reciting  that  Boyes  was  seised  of  or  entitled  to,  or  consi- 
dered  to  be  seised  of  or  entitled  to,  in  fee-simple,  or  had  absolute  power 
of  appointment  over  the  hereditaments  and  premises  thereinafter  ap- 
pointed or  assured,  &c.,  in  trust  for  Bluck,  and  that  the  latter  has 
applied  unto  and  requested  him  to  convey  and  assure  the  same  in  man- 
*ftRi1  ^^^  thereinafter  mentioned, — and  '^'purporting,  pursuant  to  the 
-^  4  &  5  Vict.  c.  21,  to  grant,  bargain,  sell,  alien,  and  release  note 
31uck  and  his  heirs,  <<  all  that  the  rectory  or  parsonage  of  Publow,  ia 
the  county  of  Somerset,  and,  as  part  thereof  or  attached  thereto,  all 
that  donation  and  right  of  patronage  in  perpetuity  of  and  to  the  chorcb 
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of  PaUow  aforesaid,  with  the  church  and  churchyard  thereof,  and  all 
other  rights,  &c.  (save  and  except  all  tithes,  or  rent-charge  in  lieu  of 
tithes,  glebe  or  other  land,  thereto  belonging,  which  had  been  sold  or 
disposed  of) ;  and  the  reversion/'  &c.,  habendum  to  Bluck,  his  heirs 
and  assigns. 

2.  An  indenture,  in  similar  terms,  between  Harrison  of  the  one  part, 
and  Bluck  of  the  other  part,  whereby  Harrison  purported  to  grant, 
bargain,  sell,  alien,  and  release  unto  Bluck  and  his  heirs,  «« all  that  the 
donation  and  right  of  patronage  or  presentation  in  perpetuity  of  or  to 
the  church  •  or  chapel  of  Durleigh,  in  the  county  of  Somerset,  and 
together  also  with  the  churchyard  thereto  belonging,  containing  2  r. 
83  p.  (more  or  less),  and  all  other  rights,  members,  and  appurtenancea 
whatsoever,  thereunto  belonging ;"  and  the  reversion,  &c. ;  habendum 
to  filuck,  his  heirs  and  assigns. 

3.  An  indenture  between  Bluck  of  the  one  part  and  Boyes  of  the 
other  part, — reciting  a  statutory  indenture  of  release,  dated  the  10th 
of  June,  1845,  whereby  the  rectory  and  parsonage  of  Publow,  in  the 
county  of  Somerset,  with  all  and  singular  the  rights,  members,  and 
appurtenances  whatsoever,  and  all  tithes,  &c.,  and  several  parcels  of 
land  were,  in  consideration  of  4200/.  paid  by  Boyes  to  the  Sev.  J. 
Daubeny,  party  thereto  of  the  first  part,  conveyed  and  assured  to  the 
use  of  such  person  or  persons,  &c.,  and  for  such  trusts,  intents,  and 
parposes,  and  with,  under,  and  subject  to  such  powers,  &c.,  as  Boyes 
should  by  deed  direct,  limit,  or  appoint ;  and  further  reciting,  that,  by 
a  declaration  of  trust  bearing  date  the  10th  of  September,  1845,  Boyes 
did  admit  and  '''declare  that  the  said  purchase  was  so  made  by  r^ooo 
him  as  aforesaid,  for  and  on  behalf  of  Bluck,  and  that  the  said  ^ 
parsonage  and  other  hereditaments  and  premises  were  so  conveyed  to 
him  to  the  uses  thereinbefore  mentioned  in  trust  for  Bluck,  his  heirs 
and  assigns,  and  that  the  said  purchase  sum  or  consideration  money  so 
paid  to  the  Rev.  J.  Daubeny  by  Boyes  was  so  paid  by  him  for  and  on 
behalf  of  Bluck,  subjeist,  nevertheless,  to  the  payment  to  Boyes,  his 
executors,  &c.,  by  Bluck,  his  heirs,  &c.,  of  the  said  principal  sum  of 
4200/.  and  interest  at  4/.  per  cent.,  and  the  expenses  of  and  relating  to 
the  said  purchase;  and  further  reciting  an  indenture  of  the  10th  of 
September,  1845,  between  Bluck  of  the  one  part,  and  Boyes  of  the 
oth.er  part,  whereby  Bluck  covenanted  to  pay  the  4200/.,  with  interest 
and  expenses,  on  or  before  the  27th  of  December,  then  next,  so  as  fully 
and  eflfectually  to  indemnify  Boyes,  his  heirs,  &c.,  from  all  loss,  costs, 
&c.,  on  account  of  the  said  rectory  and  parsonage,  &c.,  or  in  any  man- 
ner relating  thereto,  with  a  power  of  sale  in  case  of  default ;  and 
farther  reciting  a  statutory  indenture  of  appointment  and  release,  of 
the  9th  of  April,  1846,  whereby  Boyes,  in  consideration  of  3865/.  paid 
to  him  by  William  Tiley,  conveyed  to  Tiley  the  yearly  rent-charge  or 
annual  sum  of  252/.  16a.  Id,  apportioned  in  lieu  of  tithes  of  Publow, 
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subject  to  the  yearly  payment  of  162.  to  the  parson  or  minister  of  Pab* 
low  Church,  for  the  performance  of  the  duty  thereof,  and  also  a  eoTe« 
nant  by  Boyes  with  Tiley,  for  the  production  of  the  deeds  and  docameDts 
relating  to  the  title,  &c. ;  and  further  reciting  several  conveyances  by 
Boyes  of  various  portions  of  the  hereditaments  so  purchased  by  him  u 
before  mentioned  on  behalf  of  Bluck;  and  further  reciting  that  (^all 
the  hereditaments  and  premises  so  purchased  by  and  conveyed  to  Bojes 
as  aforesaid  (except  only  the  said  rectory,  with  the  donation  or  right 
s^fSR^l  of  patronage,  and  church  and  churchyard  ^thereunto  belonging, 

^  which  were  considered  as  included  in  such  hereditaments  and 
premises),  had  by  the  several  thereinbefore-recited  conveyances,  be«n 
sold  and  conveyed  by  Boyes  in  manner  aforesaid, — which  several  eaks 
and  conveyances  were  made  by  and  with  the  consent  of  Bluck,  as  be 
did  thereby  acknowledge, — ^and  the  purchase-moneys  for  the  same,  and 
the  rents  and  profits  thereof  in  the  mean  time,  had  been  respectively 
received  by  Boyes,  and  applied  by  him  in  liquidation  and  payment  of 
the  said  sum  of  4200/.  and  all  interest  thereon,  and  all  expenses  in- 
curred by  him  in  and  about  such  purchase,  and  in  the  subsequent  sales 
of  the  said  property  so  sold,  and  the  said  Boyes  had  fully  repaid  him- 
self all  such  moneys  and  expenses  as  last  aforesaid,  as  he,  Boyes,  did 
thereby  admit  and  acknowledge ;  that  Bluck  had  requested  Boyes  tG 
convey  and  assure  the  said  rectory,  donation,  or  right  of  patronage, 
together  with  the  church  and  churchyard  thereunto  belonging,  unto  him 
Bluck,  which  Boyes  had  consented  and  agreed  to  do ;  that  Boyes  had 
made  out  and  stated  a  full  and  just  account  of  all  his  receipts,  payments, 
and  disbursements  on  account  of  or  in  relation  to  the  purchase  and  sale 
of  the  said  rectory  or  parsonage  of  Puhlow,  together  with  the  tithes, 
glebe  lands,  hereditaments,  and  premises  thereto  belonging,  and  the 
aaid  account  had  been  produced  to  and  examined  by  Bluck,  and  he  was 
satisfied  with  the  same,  as  he  did  thereby  acknowledge,  and  Boyes  had 
paid  to  Bluck,  as  he  did  also  thereby  acknowledge,  the  balance  or  sum 
of  1548/.  15t.  8c2.  appearing  due  to  him  on  sjich  account ;  and  that 
Bluck  was  desirous  of  having  the  said  rectory,  parsonage,  and  premises 
remaining  unsold,  conveyed  to  him,  Bluck,  which  had  accordingly  been 
so  conveyed,'' — It  was  witnessed,  ^^that,  in  consideration  of  all  and 
singular  the  premises,  he,  Bluck,  did  by  those  presents  remise,  release, 
and  for  ever  discharge  Boyes,  his  heirs,  executors,  and  administrators, 
*f>Rd1  ^^^  ^estate  and  efiects  whatsoever,  of  and  from  all  and  every 

^  the  receipts,  payments,  and  on  account  of  disbursements  or  in 
relation  to  the  said  purchase  and  sale  or  conveyance  of  the  said  rectory 
or  parsonage  of  Publow,  together  with  the  tithes,  glebe  lands,  heredi- 
taments, and  premises  thereto  belonging,  or  other  the  hereditaments  so 
purchased,  conveyed,  and  assured  as  aforesaid,  or  any  part  thereof,  and 
all  the  rents  and  profits,  produce,  and  income  of  the  same,  and  of  and 
from  the  same  and  every  part  thereof,  and  of  and  from  all  and  all  man- 
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ner  of  action  and  actions,  suit  and  suits,  cause  and  causes  of  action  and 
suit,  proceedings,  accounts,  reckonings,  payments,  balances,  moneys, 
costs,  losses,  charges,  expenses,  claims,  and  demands  whatsoever,  at 
law  or  in  equity,  or  otherwise  howsoever,  for  or  on  account  or  in  re- 
spect of  the  said  hereditaments  and  premises,  or  any  part  thereof,  or 
the  purchase  and  sale,  conveyance,  or  assurance  thereof  as  aforesaid,  or 
the  rents,  profits,  produce,  or  income  of  the  same,  or  any  part  thereof, 
or  for  or  on  account  of  the  application  or  disposition  of  the  same, 
or  for  or  on  account  or  in  respect  or  in  consequence  of  the  trusts, 
powers,  and  authorities  reposed  or  vested  in  Boyes  by  the  said  recited 
indentures  of  the  10th  of  June,  1845,  any  or  either  of  them,  or  of  any 
act,  deed,  matter,  or  thing  whatsoever  made,  done,  committed,  or  suf« 
fered  or  omitted  to  be  done,  under  and  according  to,  or  in  breach  or 
non-performance  of,  the  same  trusts,  powers,  and  authorities,  or  any  of 
them,  or  for  or  in  consequence  of  any  other  act,  deed,  matter,  or  thing 
whatsoever  in  any  wise  relating  or  referring  to,  or  arising  out  of  the 
premises,  whether  hereinbefore  recited  or  mentioned  or  not:    And 
Black,  for  himself,  his  heirs,  executors,  and  administrators,  did  thereby 
covenant,  promise,  and  agree  with  and  to  Boyes,  his  heirs,  executors, 
administrators,  and  assigns,  that  he,  Bluck,  his  heirs,  &c.,  should  and 
would,  from  time  to  time,  and  at  all  times  for  ever  '^^ thereafter,  r«/«/«if 
save  harmless  and  keep  indemnified  the  said  Boyes,  his  heirs,  ^ 
&c.,  of,  from,  and  against  all  and  all  manner  of  action  and  actions,  suit 
and  suits,  and  cause  and  causes  of  action  and  suit,  payments,  claims  and 
demands,  loss,  damages,  costs,  charges,  and  expenses,  which  should  or 
might,  or  otherwise  could  or  might,  at  any  time  or  times  thereafter,  be 
brought,  commenced,  or  prosecuted  by  any  person  or  persons  whomso* 
ever  against  him,  Boyes,  his  heirs,  &c.,  or  which  he  or  they  should  or 
might,  or  otherwise  could  or  might,  pay,  sustain,  incur,  or  be  put  unto^ 
by  reason  or  on  account  of  the  rectory  and  parsonage,  lands,  tithes,  and 
hereditaments  of  or  at  Publow  aforesaid,  or  any  part  or  parts  thereof, 
or  the  purchase  or  sale,  conveyance  or  assurance  thereof,  as  therein- 
before  was  mentioned,  or  any  other  act,  deed,  or  thing  in  any  wise  re- 
lating thereto,  and  of  and  from  the  payment  of  any  and  every  stipend, 
charge,  sum  of  money,  or  payment  then  subsisting,  or  which  might  at 
any  time  and  from  time  to  time  thereafter  subsist,  or  which  should  at 
any  time  or  times  thereafter  be  recovered  or  enforced  from  or  against 
the  said  Boyes,  his  heirs,  &c.,  for  or  in  respect  of  the  services  of  any 
parson,  minister,  priest,  or  curate,  appointed,  or  thereafter  to  be  ap- 
pointed, to,  or  who  might  serve,  the  said  church  of  Publow ;  and  of, 
from,  and  against  all  losses,  costs,  charges,  damages,  and  expenses 
which  he,  Boyes,  his  heirs,  &c.,  or  any  or  either  of  them,  should  or 
might  pay,  sustain,  incur,  or  be  put  unto,  by  reason  or  on  account  of 
the  non-payment  of  such  stipend,  charge,  sum  of  money,  or  payment, 
or  any  part  thereof;  and  also,  and  particularly,  of,  from,  and  against 
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all  loBses,  damages,  costs,  charges,  and  expenses  which  he,  Boyes,  his 
heirs,  &c.,  should  or  might,  or  otherwise  conld  or  might,  sustain,  incur, 
of  be  put  unto  by  reason  or  on  account  of  any  of  the  covenants  entered 

*f^f^Rl  '"^^  ^7  *  ^^  ^^^  several  conveyances  made  by  him  as  therein- 
^  after  recited  or  mentioned,  and  particularly  the  covenant  entered 
into  by  him,  Boyes,  with  the  said  William  Tiley  as  thereinbefore  was 
recited,  for  the  purpose  of  indemnifying  him  the  said  William  Tiley,  his 
heirs,  appointees,  executors,  administrators,  and  assigns,  from  the  pay- 
ment of  any  stipend  which  was  then  subsisting,  or  which  should  at  any 
time  thereafter  be  enforced  against  the  said  William  Tiley,  bis  hein, 
&c.  (as  the  owners  of  the  said  rent-charge),  in  respect  of  the  service  of 
any  minister  of  the  said  church  of  Publow,  or  otherwise  as  aforesaid; 
and  also  of,  from,  and  against  all  losses,  costs,  charges,  damages,  and 
expenses  which  the  said  William  Tiley,  his  heirs,  &c.,  or  the  owner  or 
owners  for  the  time  being  of  the  said  rent-charge  and  premises,  should 
be  put  to  by  reason  of  the  non-payment  of  such  stipend,  or  of  any  part 
thereof,  or  otherwise  by  reason  or  on  account  of  any  other  covenant, 
warrant,  matter,  cause,  or  thing  whatsoever,  made,  done,  or  suffered  by 
him,  Boyes,  in  the  execution  of  the  aforesaid  trust,  purchase  and  sale, 
conveyance  or  assurance,  or  otherwise  howsoever  in  relation  to  the 
premises." 

4.  An  indenture  between  Bluck  of  the  one  part  and  Boyes  of  the 
other  part^ — reciting,  that,  by  indenture  dated  the  18th  of  March,  1845, 
the  right  of  patronage  and  presentation  of  and  to  the  church  or  chapel 
of  Durleigh,  with  the  rights  and  appurtenances  thereunto  belonging, 
were,  for  the  consideration  in  the  said  indenture  mentioned,  granted 
and  assured  unto  and  to  the  use  of  J.  J.  Harrison,  his  heirs  and  assigns, 
for  ever ;  that  the  purchase  thereof  was  made  by  Boyes  in  his  own 
name,  but  for  and  on  behalf  of  Bluok,  at  his  request,  and  the  same  was 
granted  and  assured  to  Harrison  as  aforesaid,  by  the  before-recited 
indenture,  at  the  request  of  Boyes,  for  the  benefit  of  and  in  trust  for 
Bluck ;  and  that  Bluck  was  desirous  of  having  the  same  conveyed  to 
♦fifi71  *^'™'  Bluck,  and  the  same  had  accordingly  been  so  conveyed  to 
^  him, — it  was  witnessed,  that  in  consideration  of  the  premises,  be, 
Bluck,  did  thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree,  with  and  to  Boyes,  his  heirs,  executors, 
administrators,  and  assigns,  that  he,  Bluck,  his  heirs,  &c.,  should  and 
would  from  time  to  time  and  at  all  times  for  ever  thereafter,  save 
harmless  and  keep  indemnified  the  said  Boyes,  his  heirs,  &c.,  of,  from, 
and  against  all  and  all  manner  of  action  and  actions,  suit  and  suits, 
cause  and  causes  of  action  and  suit,  payments,  claims  and  demands, 
loss,  damages,  costs,  charges,  and  expenses  whatsoever,  which  should  or 
might,  or  otherwise  could  or  might,  at  any  time  or  times  thereafter,  be 
brought,  commenced,  or  prosecuted  by  any  person  or  persons  whomso- 
ever against  him,  Boyes,  his  heirS|  &c.,  or  which  he  or  they  should  or 
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might,  or  otherwise  could  or  might,  pay,  sustain,  incur,  or  be  put  unto 
by  reason  or  on  account  of  the  purchase  or  conveyance  of  the  said 
right  of  patronage  or  presentation  to  the  said  church  or  chapel  of  Dur* 
leigh  aforesaid,  as  thereinbefore  mentioned ;  and  also  of  and  from  the 
payment  of  any  and  every  stipend,  charge,  sum  of  money,  or  payment 
then  subsisting,  or  which  might  at  any  time  and  from  time  to  time 
thereafter  subsist,  or  which  should  at  any  time  or  times  thereafter  be 
recovered  or  enforced  from  or  against  the  said  Boyes,  his  heirs,  Ac, 
for  or  in  respect  of  the  services  of  any  parson,  minister,  priest,  or 
curate  appointed,  or  thereafter  to  be  appointed  to,  or  who  might  serve, 
the  said  church  or  chapel  of  Durleigh ;  and  of,  from,  and  against  all 
losses,  costs  charges,  damages,  and  expenses  which  he,  Boyes,  hia 
heirs,  &c.,  should  or  might  sustain,  incur,  or  be  put  to,  by  reason  or  on 
account  of  the  non-payment  of  such  stipend,  charge,  sum  of  money,  or 
payment,  or  of  any  part  thereof. 

5.  An  indenture  between  Bluck  of  the  first  part,  ^Boyes  of  r«/.^n 
the  second  part,  and  Harrison  of  the  third  part,  similar  in  terms  ^ 
to  the  last,  whereby  Bluck  indemnified  Harrison  from  and  against  all 
actions,  losses,  &c.,  in  respect  of  the  conveyance  to  him  of  the  church 
of  Durleigh. 

Watsoriy  in  Hilary  Term  last,  on  behalf  of  John  Bluck,  obtained  a 
rale  calling  upon  John  Boyes  to  show  cause  why  the  award  should  not 
be  set  aside,  on  the  grounds, — First,  that  the  arbitrator  had  exceeded 
his  authority  in  directing  John  Bluck  to  execute  an  indenture  according 
to  the  draft  marked  No.  3  in  the  said  award  mentioned  and  referred 
to, — Secondly,  that  the  arbitrator  had  exceeded  his  authority  in  direct- 
ing John  Bluck  to  execute  an  indenture  according  to  the  draft  marked 
No.  4  in  the  said  award  mentioned  and  referred  to, — Thirdly,  that  the 
arbitrator,  in  directing  John  Bluck  forthwith  to  execute  and  deliver  an 
indenture  according  to  the  said  draft  No.  8,  had  made  an  order  which 
was  contrary  to  both  law  and  equity, — Fourthly,  that  the  arbitrator,  in 
directing  Mr.  Bluck  forthwith  to  execute  and  deliver  an  indenture 
according  to  the  said  draft  No.  4,  had  made  an  order  which  was  con- 
trary to  both  law  and  equity, — Fifthly,  that  the  arbitrator  had  exceeded, 
his  authority  in  directing  Mr.  Bluck  to  execute  an  indenture  according 
to  the  draft  marked  No.  5  in  the  said  award  mentioned  and  referred 
to, — Sixthly,  that  the  arbitrator,  in  directing  Mr.  Bluck  forthwith  to 
execute  and  deliver  an  indenture  according  to  the  said  draft  No.  5,  had 
made  an  order  which  was  contrary  to  both  law  and  equity, — Seventhly^ 
that,  assuming  the  arbitrator  to  have  had  power  to  order  deeds  to  be 
executed  by  Mr.  Bluck  in  the  forms  and  according  to  the  said  drafts 
numbered  4  and  5,  still  the  execution  and  delivery  of  such  deeds  by 
Mr.  Bluck,  should  have  been  made  conditional  on  the  execution  and 
delivery  by  Mr.  '^Boyes  and  Mr.  Harrison  respectively  of  the  r^^/^o 
deedv  numbered  2,  and  on  the  delivery  up  by  them  respectively  ^ 
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to  Mr.  BIttck  of  the  title-deeds  relating  to  Dnrleigh,  ordered  by  tbe 
said  award  to  be  given  up  by  them  reBpectively, — Eighthly,  that, 
aasaming  the  arbitrator  to  have  had  the  power  to  order  Mr.  Black  to 
execute  and  deliver  an  indenture  according  to  the  said  draft  No.  3,  tbe 
execution  and  delivery  thereof  should  have  been  made  conditional  oa 
the  delivery  by  Mr.  Boyes  of  the  said  indenture  No.  1,  and  on  the 
delivery  up  by  Mr.  Boyes  of  the  title-deeds  relating  to  Poblow. 

The  affidavit  in  support  of  the  motion,  stated,  that  Bluck,  by  his 
counsel,  when  before  the  arbitrator,  signified  his  readiness  to  accept  a 
conveyance  of  the  livings  of  Publow  and  Dnrleigh,  and  to  indemntfj 
Boyes  and  Harrison  against  all  such  liabilities  as  he,  Bluck,  would  by 
law  have  been  subject  to  if  his  name  had  been  inserted  in  the  purchase- 
deeds  of  the  said  livings  instead  of  the  names  of  Boyes  and  Uarrison 
respectively ;  but  that  he  protested  against  being  held  liable  further  or 
otherwise. 

The  learned  counsel  submitted,  that  the  indemnities  directed  by  the 
arbitrator  to  be  executed  by  Bluck  were  more  extensive  than  the  par- 
ticulars of  claim  required,  or  the  power  vested  in  the  arbitrator  justi- 
fied ;  and  that  the  award  was  further  bad,  inasmuch  as  it  ordered  that 
Bluck  should  execute  the  releases,  and  indemnities,  not  upon  the  execu- 
tion of  the  conveyances  to  him  of  the  respective  livings  of  Publow  and 
Durleigh  by  Boyes  and  Harrison,  biit  forthwith^ — whereas,  there  were 
no  means  of  compelling  Harrison  to  execute  a  conveyance  of  the  linog 
of  Darleigh  at  all.  He  further  submitted  that  the  arbitrator  had 
exceeded  his  authority,  as  to  the  costs,  in  ordering  Bluck  to  pay  the 
costs  of  the  several  conveyances  and  indemnities ;  bat  the  rule  was  not 
granted  upon  this  point,  the  court  saying  that  these  costs  came 
*f)701  *^'^^'^  ^^®  description  of  <<  costs  of  the  reference  and  award,** 
•^  over  which  the  arbitrator  had  a  discretionary  power. 

Bi/leSy  Serjt.,  and  Whitmorey  showed  cause,  upon  affidavits  detailing 
the  circumstances  under  which  the  livings  of  Publow  and  of  Darleigh 
respectively  were  purchased,  and  stating  that  it  was  agreed  by  the  par- 
ties when  before  the  arbitrator,  that  the  deeds  of  conveyance  and 
indemnity  should  be  prepared  by  both  parties,  and,  if  not  agreed  to 
within  ten  days,  that  Boyes's  solicitors  should  prepare  drafts  and  band 
them  to  the  arbitrator  to  settle ;  and  that,  the  parties  having  failed  to 
agree  within  the  time  specified,  the  deeds  had  accordingly  been  settled 
by  the  arbitrator.  If  it  be  open  to  the  court  to  question  the  decision  of 
tbe  arbitrator,  it  is  submitted  that  he  has  properly  disposed  of  all  the 
Blatters  in  difference  referred  to  him.  The  indemnities  to  Boyes  and 
Harrison  necessarily  resulted  from  the  conveyance  of  the  -two  livings 
by  them  to  Bluck.  The  objection  urged  to  the  deeds  of  indemnity,  is, 
tiiat  they  are  in  such  general  and  comprehensive  terms  that  tbej 
would  extend  to  indemnify  the  parties  even  in  respect  of  wrongful  acts. 
That,  however,  is  not  so ;  for,  the  general  words  would  necessarily  be 
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restrained  by  the  recitals, — as  in  Pajler  v,  Homersham,  4  M.  &  Selv. 
423,  where  a  release  contained  in  a  deed  which  recited  that  the  defend- 
ant stood  indebted  to  his  creditors  in  the  several  sums  set  to  their 
respective  names,  and  that  they  had  agreed  to  take  of  the  defendant 
15i.  in  the  poand  upon  the  whole  of  their  respective  debts,  whereby  th<^ 
creditors,  in  consideration  of  the  said  15«.  in  the  pound  paid  to  them 
before  executing  the  release,  each  and  every  of  them  did  release  the 
defendant  from  all  manner  of  actions,  debts,  claims,  and  demands  in  law 
and  equity,  which  they  or  any  or  either  of  them  had  against  him,  or 
hereafter  eouldj  Bhouldj  or  *might  have^  by  reason  of  anything  p^,/*!*^ 
from  the  beginning  of  the  world  to  the  date  of  the  release,  was  ^ 
held  to  release  nothing  but  the  respective  debts,  and  all  actions  and 
demands  touching  them ;  for,  the  general  words  of  release  had  reference 
to  the  particular  recital,  and  were  to  be  governed  by  it.  A  case  cited 
from  2  Roll  Abr.  409,  having  been  reflected  on.  Lord  Ellenborough 
said:  «<I  do  not  find  that  Lord  Holt,  when  he  denied  the  authority  of 
the  case  from  Roll.  Abr.  (vide  1  Show.  155),  denied  also  the  position 
of  Gregory,  J.,  that  the  general  words  of  a  release  may  be  restrained 
by  the  particular  recital.  Common  sense  requires  that  it  should  be  so; 
and,  in  order  to  construe  any  instrument  truly,  you  must  have  regard 
to  all  its  parts,  anJ  most  especially  to  the  particular  words  of  it.  I 
am  sorry,  therefore,  to  find  that  the  case  cited  from  Lord  Rolle  was 
said  not  to  be  law,  because  it  seems  to  me  to  be  as  sound  a  case  as  can 
be  stated."  Then,  it  is  said  that  the  arbitrator  has  directed  that  Bluck 
shall  execute  the  indemnities /or^Atriif A,  and  that  there  are  no  meand  of 
compelling  Harrison  to  execute  the  conveyance  of  Durleigh.  But  it  is 
manifest  that  the  whole  was  intended  to  be  done  together ;  the  indem- 
Bitj  deed  recites  that  the  conveyance  has  already  been  executed.  In 
tmth,  the  general  words  have  nothing  at  all  upon  which  they  can 
operate. 

Watson  and  ManUty^  in  support  of  the  rule. — The  principal  objections 
apply  to  deeds  No.  S  and  No.  5 ;  and  these  are  exceptbnable  in  two 
respects, — first,  as  regards  the  extent  of  the  indemnity  and  release 
awarded, — secondly,  with  reference  to  the  time  of  their  execution.  It 
vas  clearly  part  of  the  arbitrator's  duty  to  determine  the  several  actions* 
tad  matters  in  difference,  and  to  determine  also  the  nature  and  extent 
of  the  indemnities  to  be  given :  if  they  are  larger  than  authorized  by 
law,  the  court  will  set  aside  the  award.  The  arrangement  as  te^  r*a*Tq^ 
*the  mode  of  settling  the  deeds,  was  not  in  the  nature  of  a  sup-  ^ 
lemental  reference,  but  only  a  mode  of  working  ou4  the  reference  more 
nveniently.  K  the  arbitrator  had  directed  the  indemnity  to  be  exe- 
ted  at  the  same  time  as  the  conveyance,  it  would  have  been  well 
ongh.  [Cresswell,  J. — Both  are  to  be  executed  forthwith.]^  Sup- 
Bluck  were  to  execute  the  releases  and  indemnities,  and  Harrison 
oold  refuse  to  execute  the  conveyance  of  DurleiglL  to  Bluck^  what 
YOL.  xm. — 56  2  0 
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remedy  would  the  latter  have  ?  The  indemnity  extends  far  beyond  tlie 
necessity  of  the  case :  it  applies  to  fntnre  acts,  as  well  as  to  things  that 
are  by-gone ;  Augero  v.  Eeen,  1  M.  &;  W.  890  ;t  and  also  to  all  things 
done  whether  by  right  or  by  wrong. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  objections  urged  against  this  award  are  of  the  most  technical 
description.  The  first  objection  is,  that  the  indemnities  awarded  by  the 
arbitrator  are  larger  than  the  particulars  claimed,  and  conse^neDtly 
larger  than  the  submission  warranted.  But  I  think  the  proper  answer 
to  that  is,  that,  however  large  the  general  words  may  be,  they  are  modi- 
fied and  controlled  by  the  language  of  the  recital.  Here  I  think  tike 
recitals  do  control  the  general  words  of  indemnity,  and  consequentlj 
that  the  first  objection  fails.  The  second  objection  is,  that  the  arbitiator 
has  exceeded  his  authority,  in  requiring  Bluck  to  execute  the  deeds  of 
indemnity,  without  first  providing  for  the  execution  of  the  conveyances 
upon  which  the  indemnity  was  to  depend.  But  I  do  not  think  the  argn- 
ment  gives  the  fair  meaning  to  the  word  "  forthwith."  The  true  metn- 
ing  is,  that  Bluck  is  to  execute  the  indemnities  forthwith  upon  Boyes 
putting  himself  in  a  condition  to  ask  for  them,  that  is,  when  the  contem- 
plated conveyances  have  been  made  of  the  two  livings  of  Publow  and 
*f{7^1  ^^^^^^^*  Upon  the  whole,  I  think  the  ^arbitrator  has  d(me 
-*  nothing  which  is  not  authorized  by  the  submission,  and  therefore 
that  the  rule  must  be  discharged. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  general 
words  of  release  are  clearly  controlled  by  the  recitals.  With  regard  to 
the  term  '^  forthwith,"  I  think  it  is  the  same  as  if  the  arbitrator  had  fixed 
a  certain  day  and  place  for  the  execution  of  the  deeds  respectively  by 
each  of  the  parties, — or  as  if  he  had  said  that  the  two  acts  should  be 
done  at  the  same  time,  or  contemporaneously.  It  would  be  impossible 
for  any  person  to  misunderstand  that. 

Williams,  J. — I  am  of  the  same  opinion.  Forthwithmeans,  as  soon 
as  the  right  time  for  executing  the  d^eds  has  arrived ;  and  the  right  time 
for  Bluck  to  execute  the  releases  and  indemnities  would  be,  when  Boyes 
and  Harrison  respectively  had  executed  the  conveyances  of  the  two 
livings.  The  meaning  of  the  word  must  depend  upon  the  surrounding 
circumstances. 

Talfourd,  J.,  concurred.  Buk  discharged. 
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In  u  Mtioa  by  the  endorsee  against  the  aoeeptor  of  a  bill  of  exchange,  in  order  to  raise  a  pre- 
snmption  that  the  plaintiff  bad  received  the  bill  fraudulently  and  without  Talne,  CTidence  was 
effmd  to  show  that  the  defendant  had  been  defraoded  of  it,  that  one  H.,  the  person  from 
whom  the  plaintiff  reeeired  it»  had,  in  the  year  1847,  stood  in  the  dock  at  the  Old  Bailey, 
that  be  retired  thence,  and  was  seen  no  more  at  large  for  eighteen  months,  and  that  the 
pluntiff  had  admitted  that  be  '*had  known  H.  for  a  considerable  time:" — Held,  no  eyidenea 
to  go  to  the  Jnry,  that  the  plaintiff  was  aware  of  H.'s  oonriction  or  disreputable  cbaraoter. 

Assumpsit  on  a  bill  of  exchange,  by  endorsee  against  acceptor. 
The  declaration  stated  that  one  John  Adrian  Meyer,  on  the  7th  of  Sep* 
timber,  1852,  by  his  bill  of  exchange,  now  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay  to  the  order  of  the  said  John 
Adrian  Meyer,  802.,  three  months  after  date,  and  the  defendant  accepted 
the  said  bill,  and  the  said  John  Adrian  Meyer  endorsed  the  same  to 
Thomas  Halliday,  who  endorsed  the  same  to  the  plaintiff;  and  the 
defendant  did  not  pay  the  said  bill ;  and  the  plaintiff  claims  50/. 

Pleas, — first,  that  there  never  was  any  value  or  consideration  what- 
ever for  the  said  acceptance  of  the  said  bill  of  exchange  by  him  the 
defendant,  or  for  the  drawing  or  endorsement  of  the  said  bill  of  exchange 
by  John  Adrian  Meyer ;  that  the  said  endorsement  of  the  said  bill  by 
the  said  John  Adrian  Meyer  was  an  endorsement  in  blank;  that,  after 
the  said  bill  was  drawn  and  accepted  by  him  the  defendant,  he  gave  the 
same  to  one  Thomas  B.  Edwards  for  the  special  purpose  of  getting  the 
same  discounted  for  him  the  defendant,  and  paying  over  the  money  to 
be  received  for  such  discounting  to  him  the  defendant,  and  for  no  other 
pmrpose  whatsoever  ;  that  the  said  T.  B.  Edwards  did  not  get  the  said 
bill  of  exchange  discounted  as  aforesaid,  or  pay  over  any  such  money 
to  him  the  defendant,  but,  in  fraud  of  the  defendant,  and  contrary  to 
the  said  special  purpose,  and  without  the  consent  of  the  defendant  or 
the  said  John  Adrian  Meyer,  delivered  the  said  bill  of  exchange  to  some 
person  to  the  defendant  unknown ;  that  he  the  said  Thomas  Halliday 
never  gave,  and  always  held  the  *said  bill  of  exchange  without,  r^/*^/' 
any  value  or  consideration  for  the  said  endorsement  of  the  said  ^ 
bill  of  exchange  to  him ;  and  that  there  never  was  any  value  or  con* 
uderation  whatever  for  the  said  endorsement  of  the  said  bill  of  exchange 
to  the  plaintiff,  who  always  held,  and  now  holds,  the  said  bill  of 
exchange,  without  any  value  or  consideration  whatsoever. 

Secondly,  that  there  never  was  any  value  or  consideration  whatso- 
ever for  the  said  acceptance  of  the  said  bill  of  exchange  by  him  the 
defendant,  or  for  the  drawing  oi^  endorsement  of  the  said!  bill  of  exv 
change  by  the  said  John  Adrian  Meyer ;  that  the  said  endorsement  of 
the  said  bill  by  the  said  John  Adrian  Meyer  was  an  endorsement  in 
blank,  and  that,  after  the  said  bill  of  exchange  was  draWn  and  accepted 
is  aforesaid,  he  gave  the  same  to  one  Thomas  B.  Edwards,  fcr  the  spe- 
dal  purpoee  of  getting  the  same  disoounted  for  him  the  defendanti  and 
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paying  over  the  money  to  be  received  for  such  discounting  to  him  the 
defendant,  and  for  no  other  purpose  whatever ;  that  the  said  Thomas 
B.  Edwards  did  not  get  the  said  bill  discounted  as  aforesaid,  or  pay 
over  any  such  money  to  him  the  defendant,  but  in  fraud  of  the  defend- 
ant, and  contrary  to  the  said  special  purpose,  and  without  the  consent 
of  the  defendant  or  the  said  John  Adrian  Meyer,  delivered  the  said 
bill  of  exchange  to  some  person  to  the  defendant  unknown. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  second  sitting  in  Lon- 
don in  Hilary  Term  last.  It  appeared  that  the  bill  had  been  intrusted 
by  the  defendant  to  one  Edwards  for  the  purpose  of  procuring  it  to  be 
discounted;  but  that  it  afterwards  got  into  the  hands  of  one  Halliday; 
for  whom  the  plaintiff  alleged  that  he  had  discounted  it  about  a  moDth 
before  it  arrived  at  maturity.  Evidence  was  then  given,  on  the  part 
of  the  defendant,  to  show  that,  in  the  year  1847,  Halliday  had  been 

*fi7fil  ^^^°  ^^  ^^^  ^^^^  ^^  ^^^  ^'^  Bailey,  and  that,  when  *he  vent  from 
-'  that  place,  he  did  not  go  in  the  direction  that  persons  who  are 
at  large  usually  go,  and  that  he  was  not  seen  abroad  for  some  eighteen 
months  afterwards. 

On  the  part  of  the  plaintiff  it  was  objected  that  this  was  an  irregu- 
lar way  of  proving  Halliday's  conviction,  which  itself  would  be  no 
evidence  against  the  plaintiff. 

It  was  insisted  for  the  defendant  that  the  evidence  was  admissible; 
and  the  defendant's  attorney  was  called,  and  proved  that  the  plaintiif 
bad  admitted  to  him  that  he  knew  Halliday,  and  had  known  bim  for  a 
considerable  time. 

The  counsel  for  the  defendant  then  asked  leave  to  amend  the  second 
plea  by  stating  <<  that  the  said  Thomas  Halliday,  before  and  at  the  time 
of  the  said  endorsement  of  the  said  bill  of  exchange  to  him,  had  notice 
of  the  facts  and  premises  in  the  plea  aforesaid ;  and  that  the  plaintiff^ 
before  and  at  the  time  of  the  said  endorsement  of  the  said  bill  of  ex- 
change to  him,  had  notice  of  all  the  facts  and  premises  in  this  plea 
aforesaid." 

The  learned  judge  received  the  evidence,  and  allowed  the  amend- 
ment, giving  the  plaintiff's  counsel  leave  to  move,  if  the  court  should 
think  the  amendment  improper,  and  the  evidence  did  not  support  the 
plea  as  originally  framed.  A  verdict  having  been  found  for  the  de- 
fendant, 

Collier^  in  the  last  term,  obtained  a  rule  nisi  for  a  new  trial. 
.  Byle9^  Setrjt.,  and  Prentiee^  now  showed  cause. — That  the  defendant 
was  swindlied  out  of  the  bill  by  somebody,  is  clear.  To  sustain  his 
second  plea,  he  had  to  affect  Berry  with  notice  of  the  fraud, — to  give 
reasonable  evidence  that  he  received  the  bill  with  notice  that  it  had 
been  obtained  by  fraud,  or  with  knowledge  of  such  circumstances  as 
*MT\  ^^^^^  satisfy  the  jury  that  he  must  have  *known  that  the  bill 
;     ^  had  bean  fraudulently  obtained.    [Jeryis,  C.  J. — Girenmatances 
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amoanting  to  suspicion  only  would  not  do.]     The  person  from  whom 
the  plaintiff  took  the  bill  was  a  man  of  notoriously  bad  character.     It 
\ra8  part  of  the  defendant's  case  to  show  that.     It  may  be  that  his 
conviction  would  have  been  inadmissible,  being  res  inter  alios  acta: 
therefore,  to  show  that  Halliday  was  a  disreputable  person,  evidende 
was  given  that  he  was  seen  in  the  dock  at  the  Old  Bailey,  a  place  where 
honest  men  are  seldom  seen,  and  that  he  went  back  from  that  place, 
and  was  not  seen  at  large  for  some  eighteen  months  afterwards.    [Cress- 
well,  J. — What  does  all  that  amount  to  ?]    To  evidence  that  the  party 
vas  not  one  from  whom  a  man  would  be  likely  in  the  fair  and  ordinary 
coarse  of  business  to  take  a  bill  for  discount.     [Cresswell,  J. — If  be 
knew  it,  perhaps.]     The  plaintiff  had,  by  his  own  admission,  known 
Halliday  for  a  long  time.     It  was,  at  all  events,  an  incident  in  the 
man's  life,  and  some  evidence  to  go  to  the  jury,  to  show  that  he  was  a 
person  of  such  a  description  as  to  be  unlikely  fairly  to  have  become 
possessed  of  the  bill.    [Jervis,  G.  J. — Could  you  prove  that  the  plain- 
tiff bad  been  convicted  of  felony,  to  raise  a  presumption  that  he  was  a 
likely  man  to  take  a  bill  fraudulently  ?]    No.     [Jervis,  C.  J. — Sup- 
pose the  plaintiff  knew  that  Halliday  was  a  convicted  felon,  all  you 
could  say  is,  that  it  would  call  upon  the  jury  to  look  a  little  more  nai*- 
rowly  into  the  circumstances  under  which  the  plaintiff  took  the  bill.] 
In  cases  of  this  sort,  gross  negligence  was  formerly  considered  to  be  a 
badge  of  fraud.(a)     The  evidence  was  at  all  events  fit  to  be  laid  before 
the  jury.     [Jervis,  0.  J. — Not  till  the  judge  had  decided  that  it  was 
admissible.]    The  judge  *has  admitted  it.    [Jervis,  G.  J. — Sub-  r^/^yQ 
ject  to  the  opinion  of  the  court.]     Suppose  we  had  proved  that  ^ 
Halliday  was  a  notorious  bill-stealer,  and  known  to  be  so  to  the  plain- 
tiff and  to  everybody  else, — would  not  that  have  been  good  evidence  ? 
And  is  it  less  so  because  we  show  the  facts  upon  which  that  reputation 
is  founded  ?    In  Taylor  on  Evidence,  Vol.  I.,  p.  246,  treating  of  the 
exceptions  to  the  rule  excluding  evidence  of  collateral  facts,  the  learned 
author  says :  «« In  some  cases,  evidence  has  been  received  of  facts  which 
happened  before  or  after  the  principal  transaction,  and  which  had  no 
direct  or  apparent  connexion  with  it ;  and,  consequently,  their  admis- 
sion might  seem,  at  first  view,  to  constitute  another  exception  to  this 
rule.     But,  in  these  cases,  the  knowledge  or  good  faith  or  intent  of  the 
party  was  a  material  fact,  on  which  the  evidence,  apparently  collateral 
and  foreign  to  the  main  subject,  had  a  direct  bearing.     The  admission, 
therefore,  of  such  evidence,  instead  of  being  an  exception  to  the  rule, 
falb  strictly  within  it.     Thus,  where  the  question  was,  whether  the 
acceptor  of  a  bill  of  exchange  either  knew  that  the  name  of  the  payee 
was  fictitious,  or  else  had  given  to  the  drawer  a  general  authority  to 

(a)  Sm  Goodman  v.  Harvey,  4  Ad.  A  E.  870  (E.  C.  L.  R.  rol.  31),  6  N.  A  M.  372.  See  also 
Cnwk  9,  J»dis,  5  B.  A  Ad.  V09  (E  0  L.  R.  vol.  27),  3  N.  A  M.  267;  Backbuase  t*.  Harrison,  6 
B.  k  Ad.  ions  (E.  C.  L.  R.  vol  27;,  .i  N.  A  M.  188;  Foator  v.  Peterson.  I  C.  M.  A  R.  849,1  4 
Tynrli.2S5. 

2o2 


.  678  BERRT  i>  ALDERMAN.    E.  T.  1858. 

draw  bills  on  him  payable  to  fictitious  persons,  evidence  was  admitted 
to  show  that  he  had  accepted  other  bills,  drawn  in  like  manner,  before 
it  was  possible  to  have  transmitted  them  from  the  placQ  at  which  they 
bore  date :  Gibson  v.  Hunter,  2  H.  Bla.  288.  So,  in  an  action  for  wwk 
and  labour  in  fixing  railings  to  certain  houses  belonging  to  the  defend- 
ant, where  the  defence  was  that  the  plaintiff  had  given  credit  to  a  third 
person,  by  whom  the  houses  were  built  under  a  contract,  the  bailder 
was  allowed  to  state  that  the  order  was  given  by  him  on  his  own  ac- 
count, and  not  as  agent  for  the  defendant ;  and  that  the  defendant  bad 
actually  paid  him  for  the  building  of  the  houses,  including  the  charge 
*fi7Q1  ^^^  ^^^  railings.  This  evidence  of  payment  was  objected  to, 
^  *but  the  court  held  that  it  was  clearly  admissible,  as  tending  to 
show  the  bona  fides  of  the  defence :"  Gerish  v.  Chartier,  1  C.  B.  IS 
(£.  G.  L.  R.  vol.  50).  Upon  the  same  ground  it  is  submitted,  the  evi- 
dence now  in  question  was  properly  received. 

Collier  was  not  called  upon  to  support  his  rule. 

Jervis,  G.  J. — lam  of  opinion  that  this  rule  must  be  made  absolute. 
My  brother  Byles  contended,  that,  even  if  it  were  not  shown  that  the 
plaintiff  knew  anything  about  the  character  of  Halliday,  yet  it  va« 
competent  to  the  defendant  to  give  evidence  such  as  was  offered  here, 
to  show  that  he  was  a  convicted  felon.  I  do  not  think  the  learned 
Serjeant  seriously  meant  to  insist  on  that*  It  clearly  would  not  be 
evidence.  The  only  ground  upon  which  it  could  be  urged  for  a  moment, 
js,  that  the  fact  was  known  to  the  plaintiff.  Now,  there  was  no  evi- 
dence whatever  that  the  plaintiff  knew  that  Halliday  had  appeared  tt 
the  Old  Bailey,  or  that  he  knew  anything  that  happened  to  him  incon- 
sequence. It  seems  that  Halliday  was  tried  in  1847 :  and  all  the 
evidence  to  affect  the  plaintiff,  was,  an  admission  made  by  him,  that  he 
had  known  Halliday  for  a  considerable  time.  I  am  utterly  at  a  loss  to 
.see  that  that  is  any  evidence  at  all  to  show  that  the  plaintiff  knew  Bal- 
liday  to  be  a  person  of  such  disreputable  character  as  to  disqualify  him 
from  being  the  lawful  possessor  of  a  bill  of  exchange.  The  foundation, 
therefore,  for  the  admissibility  of  the  evidence  completely  fails. 

Grbsswell,  J. — I  am  entirely  of  the  same  opinion.  My  Brother 
Talfourd  did  as  I  always  do,  viz.  incline  to  receive  rather  than  to  reject 
.evidence,  where  its  reception  is  pressed.  The  party  who  improperly 
presses  it  generally  suffers  in  the  end. 

*f{9ioi  *  Williams,  J. — I  am  of  the  same  opinion.  The  court  must 
-'  not  be  understood  as  laying  it  down  that  it  was  not  competent 
jto  the  defendant  to  show  that  Halliday  was  a  convicted  felon,  and  that 
;the  plaintiff  knew  it  at  the  time  he  took  the  bill  in  question.  But,  at 
all  events,  such  knowledge  must  be  shown.  At  the  time  this  evidence 
was  offered  and  received,  there  was  nothing  at  all  to  show  that  the  fact 
had  ever  arrived  at  the  knowledge  of  the  plaintiff. 

Rule  absoIute.(a) 

(a)  Upon  the  woond  trial,  the  defend*iit  oblalned  a  rerdiet  upon  both  Che 
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Ex  parte  DEBDRICH  WITTE.    May  4. 

The  eonrt  frsoted  %  writ  of  hkbMU  oorpof,  at  the  inataoee  of  the  father  of  an  infant  between 
Mveii  and  eight  years  of  age,  commanding  the  mother  (from  whom  the  applicant  was  diToroed) 
and  her  father  to  bring  the  infant  into  oonrt,  without  any  preWoni  demand. 

WiLLES,  on  a  former  day  in  this  term,  moved  for  a  writ  of  habeas 
corpus  directed  to  Mary  Witte  and  John  Lienan,  commanding  them  to 
bring  into  coart  the  body  of  Diedrich  Johann  Witte.  The  affidavit 
upon  which  the  application  was  founded,  that  of  Diedrich  Witte,  of 
Stettin,  in  Prussia,  the  father  of  Diedrich  Johann  Witte, — stated,  that 
the  deponent  was  married  to  Marie  Lienan,  at  Stettin,  on  the  17th  of 
October,  1844 ;  that  there  was  issue  of  the  marriage,  Diedrich  Johann 
Witte,  born  on  the  6th  of  August,  1845,  and  Selina  Witte,  born  on 
the  16th  of  August,  1847 ;  that  proceedings  were  instituted  early  in 
August,  1849,  by  Marie  Witte,  in  the  court  of  Kreis  Gericht,  at 
Stettin,  to  obtain  a  divorce,  on  the  ground  of  the  deponent's  refusal  to 
live  with  her  in  consequence  of  domestic  disagreements;  that,  pending 
the  suit,  viz.  on  the  SO^in  cf  August,  1849,  an  agreement  was  made 
between  the  parties,  and  sanctioned  by  the  court,  to  the  effect,  amongst 
other  things,  that  the  proceedings  to  a  divorce  should  be  continued, 
that  a  certain  annuity  should  be  paid  to  Marie  Witte  during  *her  r^r^rs^ 
life,  that  the  child  Diedrich  Johann  Witte  should  remain  under  ^ 
her  care  until  the  1st  of  April,  1853  (the  girl  remaining  with  her  father), 
when  he  should  be  placed  in  a  school  at  Lubock,  Hamburgh,  or  Altona, 
for  education,  and  that  neicner  the  deponent  nor  the  said  Marie  Witte 
should  demand  that  either  of  the  children  should  be  sent  to  any  place 
out  of  Germany ;  that,  on  the  28th  of  November,  1849,  the  said  court 
pronounced  judgment  dissolving  the  marriage  between  the  deponent 
and  Marie  Witte,  but  confirming  the  agreement  of  the  80th  of  August, 
1849 ;  that  he,  the  deponent,  had  always  fulfilled  the  agreement  on  his 
part ;  that  Diedrich  Johann  Witte  resided  with  the  said  Marie  Witte 
at  Hamburgh  until  the  8th  of  March  last,  when  she  clandestinely  left 
Hamburgh  for  England,  taking  him  with  her ;  that  the  said  Marie 
Witte  is  now  residing  in  Manchester,  at  the  house  of  her  father,  John 
Leinan ;  that  the  said  Diedrich  Johann  Witte  is  detained  and  kept  in 
the  said  house  by  Marie  Witte  and  the  said  John  Lienan ;  that  it  was 
absolutely  necessary  to  the  due  support  and  education  of  the  child  that 
he  be  redelivered  into  the  possession  of  the  deponent,  and  placed  at 
school  at  Lubeck ;  and  that  the  deponent  verily  believed,  that,  if  any 
notice  of  this  application  were  given  to  the  said  Marie  Witte,  or  her 
said  father,  the  child  would  be  removed  beyond  the  jurisdiction  of  the 
court.  [Jervis,  C.  J. — Has  the  father  demanded  the  child  ?]  He  has 
not :  but  it  is  not  necessary  that  he  should  do  so.     The  case  of  Ex 
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parte  M*CleIIany  1  Dowl.  P.  C.  81,(a)  shows  that  this  conrt  has  aatho- 
ritj  to  interfere  in  such  a  case  as  this. 

Jervis,  G.  J. — No  doubt  we  ezercbe  jurisdiction  to  remove  andoo 
restraints.    Let  the  writ  go. 

^RMi      *^^®  ^^^^  ^^  handed  up  to  the  Lord  Chief  Justice,  and  signed 
"-^  by  him  in  court. 

John  Lienan  only  was  servedy  Marie  Witte  having  fled  with  the  child: 
and,  the  former  having  returned,  that  he  had  not,  and  never  had,  tbe 
custody,  possession,  or  control  of  Diedrich  Joh&un  Witte,  the  matter 
stood  over,  and  was  heard  of  no  more. 


(a)  In  that  eaie,  a  nilo  to  ihow  MHue  wby  the  writ  ihoild  not  UMa^  mSj  vm  granted,  iai 
Moh  if  the  modem  praetioiu 
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The  Jadges  who  sat  in  Banco  in  this  Term  were : 

Jeryis,  0.  J.  Gresswbll,  J. 

Maule,  J.  Talfouro,  J. 


GEORGE  DARLET,  THOMAS  EVANS  and  MART  JANE  his 
Wife,  FRANCES  DARLEY,  Spinster,  PETER  JAMES  DARLET, 
and  MATTHEW  THOMAS  DARLEY,  v.  THOMAS  MARTIN, 
ALFRED  RYMER,  and  JOHN  VIRTUE.    June  11. 

A  UuimtoT,  by  hit  will,  made  Id  the  year  1820,  gave  and  bequeathed  to  bis  daughter  Mary,  btr 
ezeeutort,  adminietrators,  and  aaeigne,  certain  leaeeholds*  for  life,  and,  from  and  after  her 
deeeaee,  be  gave  and  bequeathed  the  lame  **  unto  and  amongst  the  lawful  i«ni«  of  bis  said 
daaghter  Mary,  equally,  share  and  share  alike,  with  benefit  of  surviyorship ;  and,  in  defamU 
o/tweh  iMwe,  he  gave  and  bequeathed  the  same  unto  his  son  Oeorge,  for  his  natural  lif^ 
and,  after  his  decease,  to  his  ehildren  equally,  share  and  share  alike,  with  the  benefit  of 
•orTiTorshtp." 

He  afterwards  made  a  eodieil,  whioh  eontained  a  recital  that  he  had  by  his  will  given  and  be- 
queathed the  leaseholds  to  his  son  Oeorge  **  after  the  decease  of  his  daughter  Mary,  and  As 
default  of  her  Uavittg  lawful  i«nu,**  and  then  went  on  to  provide,  that,  in  the  event  of  hii 
son  not  indemnifying  his  estate  from  a  liability  he  the  testator  had  incurred  on  his  account 
all  the  bequests  to  his  son  (but  so  far  as  concerned  the  son  only)  should  be  revoked: — 

Held,  that,  interpreting  the  will  by  the  codicil,  the  gift  over  in  the  former,  'Mn  default  of  such 
issue,"  being  capable  of  importing  a  bequest  over  on  failure  of  issue  living  at  the  death,  It 
must  be  inferred  Arom  the  latter  that  the  testator  employed  it  in  that  sense,  inasmuch  as  in 
the  codidl  he  referred  to  it  as  if  It  were  a  gift  over  in  default  of  his  daughter's  lenetny 
lasue,  which,  as  regards  personalty,  is  tantamount  to  a  gift  over  on  failure  of  issue  living  i^ 
the  death ;  and,  consequently,  that,  assuming  the  limitation  in  the  will  if  it  stood  alone  would 
have  conferred  an  absolute  interest  on  the  daughter,  upon  the  true  construction  of  the  will 
•Bd  eodieil  taken  together,  such  gift  was  subject  to  a  good  executory  bequest  over  in  favoqr 
of  the  children  of  the  testator's  son. 

TOL.  xni. — 56 
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^  -  -  ■  • — —■ 

♦^Ril  '^^^  ^AS  ^^  action  of  ejectment  commenced  by  writ  ^issued  on 
-*  the  12th  of  April,  1853,  in  which  the  plaintiffs,  some  or  one  of 
them,  claimed  to  be  entitled  to  a  leasehold  messuage  and  premises 
known  as  No.  48,  Dorset  Street,  in  the  parish  of  St.  Marjlebone,  in 
the  county  of  Middlesex,  and  to  another  leasehold  messuage  and 
premises  known  as  No.  42,  Beaumont  Street,  in  the  same  parish  and 
county.  The  defendants  appeared  and  defended  for  the  whole  of  the 
premises ;  and  this  case  was  stated  in  pursuance  of  an  order  of  Ciejs- 
well,  J.,  dated  the  15th  of  April,  1858. 

Before  and  at  the  time  of  making  his  will  hereinafter  mentioiixl, 
and  from  thence  until  and  at  the  time  of  his  death,  Oeorge  Barlej  iras 
possessed  of  certain  personal  property,  and,  amongst  it,  of  ceriain 
leasehold  messuages,  with  the  appurtenances,  held  by  him  for  certain 
long  terms  of  years,  that  is  to  say,  two  leasehold  messuages,  with  tho 
appurtenances,  known  as  Nos.  7  and  8,  Holly  Place,  Hampstead,  and 
the  leasehold  messuage,  with  the  appurtenances,  known  as  No.  38, 
Duke  Street,  Manchester  Square,  another  leasehold  messuage,  with  tbt 
appurtenances,  known  as  No.  2,  Charles  Street,  Manchester  Square, 
and  the  said  messuages,  with  the  appurtenances,  No.  48,  Duke  Street, 
and  No.  42  Beaumont  Street,  for  which  this  ejectment  was  brought 

On  the  12th  of  June,  1820,  the  said  George  Darley  made  his  will, 
which,  so  far  as  it  relates  to  the  question  in  this  case,  was  in  the  words 
and  figures  following,  that  is  to  say, — «« I  give  and  bequeath  unto  mj 
beloved  son  George  Darley,  all  those  my  leasehold  messuages,  with  the 
appurtenances,  being  Nos.  7  and  8,  Holly  Place,  Hampstead,  in  the 
county  aforesaid,  for  the  term  of  his  natural  life,  and,  from  and  after 
his  decease,  I  give  the  same  to  and  amongst  his  children  living  at  the 
.decease  of  my  said  son  George,  share  and  share  alike,  and,  if  bat  one, 
the  whole  to  such  only  child  ;  and,  in  respect  to  the  said  messuage  No. 
^ootrj  ^1  with  the  appurtenances,  I  ^direct  that  he  shall  not  assign, 
-'  transfer,  or  encumber  the  same  in  any  way  whatsoever,  on  pain 
of  forfeiting  his  interest  therein,  to  fall  into  the  residue  of  my  estate: 
I  give  and  bequeath  unto  my  beloved  daughter  Mary  Darley,  her  exe- 
cutors, administrators,  and  assigns,  all  that  my  leasehold  messuage, 
with  the  appurtenances,  being  No.  88,  Duke  Street,  Manchester  Square 
aforesaid :  I  also  give  and  bequeath  unto  my  said  daughter  Mary 
Darley,  her  executors,  administrators,  and  assigns,  all  that  my  leasehold 
messuage,  with  the  appurtenances,  being  No.  2,  Charles  Street  afore- 
aaid  :  I  also  give  and  bequeath  unto  my  said  daughter  Mary  Darler, 
all  that  my  leasehold  messuage,  with  the  appurtenances,  being  No.  48, 
[Dorset  Street,  near  Manchester  Square  aforesaid,  for  the  term  of  her 
natural  life ;  and,  from  and  after  her  decease,  I  give  and  bequeath  the 
same  last-mentioned  premises  unto  and  amongst  the  lawful  i9$u€  of  mj 
•aid  daughter  Mary  Darley  equally,  share  and  share  alike,  with  benefit 
of  survivorship ;  and,  in  default  of  9ueh  iisue^  I  give  and  bequeath  the 
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same  unto  mj  said  son  George,  for  his  naturnl  life,  and,  after  his 
decease,  to  his  children  equally,  share  and  share  alike,  with  benefit  of 
Burvivonihip :  I  also  give  and  bequeath  unto  mj  said  daughter  Mary 
Barley  all  that  my  leasehold  messuage,  with  the  appurtenances,  being 
No.  42,  Beaumont  Street,  Marylebone,  for  the  term  of  her  natural  life ; 
and,  from  and  after  her  decease,  I  give  and  bequeath  the  same  last- 
mentioned  premises  unto  and  amongst  the  lawful  isstie  of  my  said 
daughter  Mary  Darley,  equally,  share  and  share  alike,  with  benefit  of 
survivorship ;  and,  in  default  of  such  issue,  I  give  the  same  unto  my 
said  son  George  Darley  for  his  natural  life,  and,  after  his  decease,  to 
his  children  equally,  share  and  share  alike,  with  benefit  of  survivorship." 

By  his  said  will,  the  testator,  after  giving  certain  specific  and  pequ* 
-niary  legacies  to  his  said  sou  and  ^daughter  and  other  persons,  r-i^f^r^r* 
made  his  said  daughter  Mary  Darley  residuary  legatee,  and  ^ 
appointed  her  his  sole  executrix  of  his  said  will. 

On  the  20th  of  September,  1820,  the  said  George  Darley  made  a 
codicil  to  his  said  will,  which  was  in  the  words  and  figures  following, 
that  is  to  say, — "  Whereas,  in  and  by  my  within-written  will  and  testa- 
ment, I,  the  said  George  Darley,  gave  and  bequeathed  to  my  son 
George  Darley  all  those  my  messuages  Nos.  7  and  8  Holly  Place, 
Hampstead,  for  life,  and,  after  his  decease,  I  gave  the  same  to  his 
children  equally,  if  more  than  one,  and,  if  but  one,  then  I  gave  the 
same  to  such  only  child ;  and  I  also  gave  and  bequeathed  to  my'said  son 
George,  after  the  decease  of  my  daughter  Mary  Darley,  and  in  default 
of  her  leaving  lawful  issucy  all  that  my  messuage  No.  48,  Dorset  Street, 
near  Manchester  Square ;  and,  after  the  decease  of  my  said  son  George, 
I  gave  the  same  Ia8t*mentioned  premises  to  bis  children  equally ;  I  also 
gave  and  bequeathed  to  my  said  son  George,  in  like  manner,  all  that 
my  messuage  No.  42,  Beaumont  Street,  Marylebone :  And  whereas  I 
have  made  myself  liable  to  the  payment  of  500Z.  under  and  by  virtue 
of  a  certain  note  of  hand  or  bill  of  exchange  given  by  me  to  Mr.  Moore, 
for  the  use  and  accommodation  of  my  said  son  George,  which  will  become 
due  on  the  80th  of  November  next :  Now,  in  case  my  said  son  George 
should  not  pay  the  said  last-mentioned  sum  of  money,  and  indemnify 
my  estate  therefrom,  but,  on  the  contrary,  my  executrix  should  be 
called  on  and  be  obliged  to  pay  the  said  note  or  bill  by  the  default  of 
my  said  son,  who  has  promised  to  make  provision  for  the  same,  it  is  my 
will,  and  I  do  hereby  direct,  that,  in  such  case,  all  the  aforesaid 
■bequests  contained  in  my  said  will  in  favour  of  my  said  son  George 
(except  in  wearing  apparel)  shall  be  revoked  and  of  no  effect,  and  I 
revoke  the  same  accordingly :  but  it  is  my  express  will,  that  such  revo- 
cation shall  extend  to  my  *said  son  George  only,  and  shall  by  r^tf^oT 
no  lueans  tend  to  defeat  or  revoke  the  beque&ts  therein  made  to  ^ 
his  children,  in  any  manner  whatsoever." 

On  the  4th  of  October,  1820,  the  testator,  George  Darley,  died. 
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without  having  altered  his  will,  except  by  the  said  codicil ;  and  the  said 
will  and  codicil  were  duly  proved  by  the  said  Mary  Darley,  the  execu- 
trix, and  she  assented  to  the  said  several  legacies  and  bequests  con- 
tained in  the  said  will,  and  among  the  rest,  to  the  said  bequest  of  the 
said  leasehold  premises,  with  the  appurtenances,  the  subject  of  this 
action  of  ejectment. 

The  said  testator  Qeorge  Darley  had  two  children  only  who  surri?ed 
him,  that  is  to  say,  the  said  George  Darley  the  son,  and  Mary  Darlej 
mentioned  in  his  said  will. 

George  Darley  the  son  married  in  his  father's  lifetime ;  the  plaiDtiflk, 
George  Darley,  Mary  Jane  Evans,  Frances  Darley,  Peter  James  Dar- 
ley, and  Matthew  Thomas  Darley,  were  the  only  issue  of  his  marriage 
who  survived  him.  He  had  four  other  children,  who  died  in  earlj 
infancy.  The  last-mentioned  plaintiffs  were  born  in  the  lifetime  of  the 
said  testator  George  Darley,  and  were  well  known  to  him. 

George  Darley  the  son  died  on  the  22d  of  August,  1845. 

Mary  Darley  was  not  married  in  the  lifetime  of  the  said  testator: 
but,  after  his  death,  she  married  John  Ibbinson ;  and  she  died  on  the 
14th  of  February,  1853,  without  having  had  any  children. 

The  defendants  were  trustees  of  a  settlement  made  on  the  marriage 
of  the  said  John  Ibbinson  and  Mary  Darley ;  and  they  were  in  posses- 
sion of  the  said  leasehold  messuages,  with  the  appurtenances,  the  sab- 
ject  of  this  action  of  ejectment.     The  said  John  Ibbinson  is  alive. 

The  question  for  the  opinion  of  the  court  was, — Whether,  under  the 
^rtaon  said  will  and  codicil,  the  said  Mary  *Darley  took  absolutely  the 
-*  whole  interest  in  the  said  leasehold  messuages  No.  48,  Dorset 
Street,  and  No.  42,  Beaumont  Street,  or  whether,  after  her  death, 
without  leaving  children  or  issue,  the  same,  or  any  and  what  interest 
therein,  passed  by  the  said  will  and  codicil  to  the  last-mentioned  plain- 
tiffs, as  the  only  surviving  children  and  issue  of  George  Darley  the  sod. 

If  the  said  Mary  Darley  took  the  whole  interest  in  the  said  leasehold 
messuages,  then  judgment  was  to  be  entered  for  the  defendants ;  bat, 
if,  on  the  death  of  the  said  Mary  Darley  without  leaving  children  or 
issue,  the  plaintiffs  took  any  interest  in  the  said  messuages  under  the 
said  will  and  codicil,  then  judgment  was  to  be  entered  for  the  plaintiffs 
without  costs,  to  recover  possession  of  the  said  messuages,  or  such  part 
or  interest  therein  as  the  court  might  direct.  The  will  and  codicil  were 
to  be  referred  to,  if  necessary,  as  part  of  the  case. 

Unthank^  for  the  plaintiffs,  submitted,  that,  under  the  will,  or  under 
the  will  and  codicil  together,  the  testator's  daughter  Mary  took  only 
an  estate  for  life.  He  referred  to  Tilly  t».  CoUyer,  8  Keble,  589: 
Bibin  v.  Walker,  Ambler,  661 ;  Lyon  v.  Mitchell,  1  Madd.  467 ;  Forth 
V,  Chapman,  1  P.  Wms.  663 ;  Doe  d.  Gannon  v.  Rucastle,  8  C.  B.  876 
(E.  C.  L.  R.  vol.  CS) ;  Jesson  v.  Wright,  2  Bligh,  1 ;  Knight  v.  Ellia,  2 
Bro.  C.  C.  570 ;  Lees  v.  Mosley,  1  Y.  &  C.  Exch.  589 ;  Slater  r.  Dan* 
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gerfield,  15  M.  &  W.  268  ;t  Evans  v.  Jonea,  2  Coll.  C.  C.  516 ;  Pearsoa 
V.  Stephen,  5  Bligh  N.  S.  203 ;  Williams  v.  Evans,  1  Ellis  k  B.  727 
(E.  C.  L.  R.  vol.  72) ;  1  Jarman  on  Wills,  460,  2  Jarman,  862. 

DowdesweUf  contr^,  submitted  that  it  was  the  manifest  intention  of 
tbe  testator  that  the  whole  of  the  issue  of  his  daughter  Mary  should  be 
exhausted  before  the  gift  over  to  the  son  was  to  take  effect.  He  cited 
Shelley's  Case,  1  Co.  Rep.  98  b,  Attorney-General  v.  Bright,  2  r^pn^ 
*£eeQ,  57,  Jordan  v.  Lowe,  6  Beavan,  850,  Simmons  v,  Simmons,  8  ^ 
SimoDs,  22,  Skerratt  v.  Oakley,  7  T.  R.  492,  2  Powell  on  Devises,  681, 
1  Jarman  on  WUls,  464,  2  Jarman  on  Wills,  496. 

Our*  adv.  vuU. 

Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

This  case  turns'  on  the  construction  of  the  will  and  codicil  of  George 
Parley,  made  in  the  year  1820.  The  will, — after  giving  the  testator's 
BOQ  George  two  houses  in  Hampstead,  for  life,  and,  after  his  death,  to 
and  amongst  his  children  living  at  his  death, — bequeaths  to  his  daugh- 
ter Mary  the  leasehold  houses  in  question  for.  her  life,  and,  after  her 
death,  to  and  amongst  her  lawful  issue  equally,  share  and  share  alike, 
with  benefit  of  survivorship ;  and,  in  default  of  such  issue,  to  the  son 
for  life,  and,  after  his  death,  to  his  children.  By  a  codicil  made  shortly 
afterwards,  the  testator, — after  reciting,  that,  by  his  will,  he  had  given 
the  two  houses  in  Hampstead  to  his  son  for  life,  &c.,  and  also  that  he 
had  given  to  his  son  the  houses  in  question  «<  after  the  decease  of  my 
Baid  daughter,  and  in  default  of  her  leaving  lawful  issue," — goes  on  to 
provide,  that,  in  case  his  son  does  not  indemnify  his  estate  from  a  cer* 
tain  debt  of  the  son's  for  which  he,  the  testator,  had, made  himself 
liable,  the  bequest  to  the  son  shall  be  revoked. 

On  the  part  of  the  plaintiiFs,  it  was  admitted  to  be  a  settled  rule, 
that,  if  the  bequest  would  have  created  an  estate-tail  in  real  estate,  it 
would  confer  the  absolute  interest  in  personal  estate,  such  as  the  lease- 
holds in  question.  But  it  was  argued  that  the  language  employed  in 
the  will  gave  only  an  estate  for  life  to  the  daughter,  for,  that, — first, 
according  to  Lord  Thurlow's  decision  in  Knight  v.  Ellis,  2  Bro.  P.  C. 
570,  a  bequest  of  personal  estate  to  A.  for  life,  and,  after  his  death,  to 
his  issue,  '*'gives  the  legatee  an  estate  for  life  only, — and,  se-  r^i*qQ 
condly,  that  at  all  events,  a  bequest  like  the  present,  of  personal  ^ 
estate  to  A.  for  life,  and,  after  his  death,  to  his  issue  as  joint-tenants, 
or  tenants  in  common,  being  a  course  of  enjoyment  inconsistent  with 
the  devolution  of  an  estate-tail,  is  only  a  gift  to  A.  for  life, — and, 
thirdly,  it  was  contended,  on  the  authority  of  Tilly  v.  Collyer,  8  Keble, 
589,  and  Bibin  v.  Walker,  Ambler,  661,  that,  as  the  codicil  recites  that 
the  testator  had  by  his  will  given  the  houses  in  question  to  his  son 
after  the  decease  of  his  daughter,  and  in  default  of  her  leaving  issue, 
this  was  sufficient  to  constitute  a  bequest  over  in  accordance  with  the 
recital ;  and,  if  so,  that  it  was  clear  that  such  a  bequest  over  was  not 

2P 
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Imd  for  remoteness,  because  the  expression,  in  default  of  leaving  issue, 
as  applied  to  personal  estate,  means  issue  lining  at  her  death.  The 
contention,  therefore,  was,  that,  even  if  the  gift  to  the  daughter  for 
life,  and,  after  her  death,  to  her  issue,  was  to  be  construed  as  an  abso- 
lute bequest  to  her,  yet  she  took  it,  according  to  Lyon  r.  Mitchell,  1 
Madd.  467,  subject  to  an  executory  bequest  over,  in  the  event  of  her 
leaving  no  issue  surviving  her. 

On  the  part  of  the  defendants,  it  was  argued,  that  the  case  of  Kniglit 
V.  Ellis  has  been  in  effect  overruled  by  The  Attorney-General  v.  Bright, 
2  Keen,  57,  and  Jordan  v.  Lowe,  6  Beavan,  850 ;  and  that  it  is  nov 
established,  that  a  bequest  of  personal  estate  to  A.  for  life,  and,  after  bis 
death,  to  his  issue,  gives  him  the  absolute  interest.  And,  with  respect 
to  the  bequest  to  the  issue  being  to  them  as  joint-tenants  or  tenants  in 
common,  it  was  contended  that  this  is  immaterial ;  for,  that  the  same  nde 
must  prevail,  in  this  respect,  with  regard  to  bequests  of  personalty,  is 
has  been  established  with  regard  to  devises  of  real  estates  since  the 
decision  of  Jesson  v.  Wright,  2  Bligh.  1.  And,  as  to  the  effect  of  the 
codicil,  it  was  argued,  that  an  erroneous  reference  in  a  codicil  to  the 

*RQ11  *dispo9i^io^B  ^f  ^^®  ^'llf  cannot  constitute  a  new  bequest  in 
^  opposition  to  the  will :  and  Skerratt  v.  Oakley,  7  T.  R.  492,  wtf 
relied  on. 

But  it  appears  to  us  that  the  argument  with  respect  to  the  effect  of 
the  codicil,  when  rightly  considered,  is  not  that  the  will  is  at  all  re- 
voked or  varied  by  the  codicil ;  but,  rather  that,  the  will  and  codieil 
being  all  one  testament,  the  language  of  the  will  may  be  interpreted 
by  that  of  the  codicil ;  and  that,  accordingly,  the  gift  over  in  the  will, 
<<  in  default  of  such  issue,"  being  capable  of  importing  a  bequest  over 
on  failure  of  issue  living  at  the  death,  it  ought  to  be  inferred  that  the 
testator  employed  it  in  that  sense,  because,  in  the  codicil,  he  refers  to 
it  as  if  it  were  a  gift  over  in  default  of  his  daughter's  leaving  no  issue, 
which,  as  regards  personalty,  is  tantamount  to  a  gift  on  failure  of  issue 
living  at  her  death. 

The  argument,  thus  viewed,  appears  to  us  to  be  well  founded ;  and 
we  are  therefore  of  opinion  that,  even  if  the  preceding  limitation  con- 
ferred an  absolute  interest  on  the  daughter,  such  gift  was  subject  to  a 
good  executory  bequest  over  in  favour  of  the  plaintiffs, — who  are  con* 
•equently  entitled  to  our  judgment.  Judgment  for  the  plaintiffii* 
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♦JAMES    REID    and    JAMES    STEWART  v.  WILLIAM  ^^^.^^ 
BLACKEDON  FAIRBANKS,  JONATHAN  CRANE  ALLI-  •■ 
SON,  and  DAVID  ALLISON.    Jmu  8. 

A.  eoBtr»eted  with  B.,  a  ship-bailder  iD  Nora  Seotio,  for  the  building  of  a  ressel.  B.  wni 
alrendj  largely  indebted  to  A.  opOD  a  general  eoniignnent  acconnti  and  A.  from  time  to 
tioBe  made  considerable  adraaees  on  aeconnt  of  the  tbip  whilst  in  progress,  and  also  supplied 
anchors,  cables,  and  other  stores  for  her.  On  the  20th  of  June,  1848,  B.,  by  a  bill  of  sale,  re- 
citing that  A.  bad  made  advaneee  to  B.,  and  bad  agreed  to  make  such  further  adTnnces  as  h« 
might  require,  to  build,  launoh,  rig,  and  fully  equip  the  Tessel  for  sea,  "  for  the  security  and 
repayment  of  all  such  sum  or  sums  of  money  as  A.  had  already  adTanoed  or  might  thereafter 
adrance,  to  aid  and  assist  him  tu  complete  and  finish  the  said  vessel,"  bargained,  sold,  as- 
signed, and  transferred  to  A.  *'  a  eertain  ship  or  Tesael  now  in  oourse  and  progress  of  build- 
ing" by  him,  at,  Ac,  particularly  deseribing  it,  together  with  certain  timber  in  B.'s  possession^ 
—"to  hare  and  to  hold  the  said  ship  or  vessel,  Ac,  goods  and  chattels,  Ac,  to  A.,  his  exe* 
eutors,  Ae.,  to  their  absolute  use  and  benefit  and  behoof  for  ever,  when  the  »aid  »hip  or  vessel 
<AoM  be  complete  and  finUheA,  in  aa  full,  ample,  and  perfect  a  manner  as  if  the  said  ship  or 
vessel  were  ready  for  sea,  and  ready  to  be  delivered  to  the  said  A.  at  the  time  of  executing' 
these  presents." 

On  the  30th  of  January,  1849,  B.  signed  a  bunder's  eertifieate  and  declaration  of  ownershi]^ 
stating  A.  to  be  the  sole  owner  of  the  vesael,  and  thereupon  obtained  a  eertifieate  of  registry 
in  A.'s  name,  pursuant  to  the  8  A  9  Vict  o.  89,  s.  11.  This  certificate  B.  retained  in  his  own 
possetfion. 

On  the  29th  of  March,  1849,  B.  indneed  the  oomptroller  of  the  enstoma  at  Pieton,  in  9ot» 
Scotia,  to  cancel  the  above  eertifieate,  and  to  grant  him  a  fresh  one  in  hia  own  name  aa 
owner,  and  on  the  same  day  executed  an  assignment  of  the  ship,  then  in  an  unfinished  state» 
to  C,  who  took  possession  of  her,  finished  her,  and  sent  her  to  Liverpool  with  a  cargo  on  hit 
own  aoeonot : — 

Held,  that  the  property  in  the  ship  paaaed  to  A.  by  the  bill  of  sale  of  the  20th  of  June,  1848, 
aod  that  bia  right  was  in  no  degree  limited  by  the  habendum ;  and,  consequently,  that  C 
^Tas  liable  in  trover. 

The  parties  having  agreed  that  the  amount  of  damages  should  be  aaseaaed  by  an  average  stater, 
—the  court  suggested,  and  the  parties  assented,  that  the  proper  principle  on  which  to  estimate 
soch  damagea,  would  be,  the  value  of  the  ahip  and  all  her  atores,  Ac,  on  the  29th  of  March, 
1849,  when  C.  took  posaeaaion  of  her;  and  that,  aa  a  mode  of  ascertaining  auch  value,  tha 
referee  should  consider  what  would  have  been  the  value  of  the  ship  at  Pictou,  if  she  had 
been  completed  by  B.  according  to  hia  contract  with  A.,  and  deduct  therefrom  the  money 
that  would  neceaaarily  have  been  laid  out  by  B.  after  that  date,  in  order  to  complete  her 
according  to  the  contract. 

Qncrre,  aa  to  the  effect  of  the  registry  of  the  ahip  in  A.'8  name,  if  there  had  been  no  bill  of  aale  f 

This  was  an  action  of  trover  to  recover  the  value  of  a  ship,  with  her 
boats,  tackle,  sails,  furniture,  stores,  and  appurtenances,  and  a  com- 
pensation in  damages  by  reason  of  the  loss  of  the  freight  on  a  certain 
voyage.  The  defendants  pleaded,  not  guilty,  and  a  traverse  of  the- 
plain  tiifs'  property. 

*The  cause  came  on  for  trial  at  the  sittings  at  Guildhall  after  r4,/.Qo 
Michaelmas  Term,  1852,  when  a  verdict  was  taken  for  the  plain-  '- 
tiffii,  by  consent,  subject  to  the  opinion  of  the  court  upon  the  following 
tise : — 

The  plaintiffs,  from  the  begimring  of  the  year  1845,  were,  and  are, 
merchants  residing  and  established  at  Glasgow,  using  the  style  or  firm 
of  John  Stewart  &  Co.  The  defendants  during  the  same  time  were^ 
and  are,  merchants  residing  and  established  at  Halifax,  in  Nova  Scotia, 
using  the  style  and  firm  of  Fairbanks  k  Allisons.    Alexander  Russell, 
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hereinafter  mentioned,  was,  and  is,  a  shipbuilder,  master  blacksmitli, 
and  storeseller  at  Pictou,  in  Nova  Scotia.     All  are  British  subjects. 

Alexander  Russell  was  from  the  year  1845  in  correspondence  with 
the  plaintiffs,  and  had  occasionally,  from  time  to  time,  advances  from 
them,  and  occasionally  had  received  from  them  shipments  of  goods  snit- 
able  to  a  dry  goods  store,  and  to  the  outfit  of  vessels,  by  which  he 
had  been  enabled,  with  the  aid  of  his  own  resources,  to  build  his  ships; 
and  he  had  built  at  Pictou,  and  had  consigned  several  ships  when  boilt 
and  complete,  to  the  plaintiffs  at  Glasgow,  as  his  agents,  for  sale. 

Five  ships  had  been  thus  built,  consigned  to  and  sold  in  Glasgow  by 
the  plaintiffs,  acting  as  agents,  and  on  behalf  of  Russell,  previoosly  to 
1847.  Some  of  these  ships,  when  built  and  completed  for  sea,  hsd 
been  registered  by  Alexander  Russell  in  his  own  name,  and  powers  of 
attorney  had  been  sent  by  him  to  the  plaintifis,-  under  which  those  ships 
had  been  sold  by  the  plaintiffs,  on  arrival  in  Scotland,  on  account  of 
Alexander  Russell.  One  of  these  ships,  called  the  Mary  Ann  Stewart, 
the  last  that  arrived,  was  sent  to  Leith,  in  Scotland,  under  a  license 
granted  by  the  collector  of  customs  at  Pictou,  under  a  builder's  certifi- 
cate by  Russell,  which  certificate  therein  stated  the  plaintiffs  to  be 
owners.  This  ship,  on  her  arrival,  was  by  the  plaintiffs,  as  owners, 
assigned  to  the  purchasers. 

*ftQi1  *^^^  °®^  proceeds  of  each  ship,  including  the  Mary  Ann  Stew- 
^  art,  as  well  as  the  net  freight  earned  by  each,  were  in  due  coarse 
credited  to  Alexander  Russell  by  the  plaintiffs,  in  the  accounts  between 
them.  On  the  result  of  these  transactions,  Alexander  Russell  was 
indebted  to  the  plaintiffs  at  the  end  of  1846. 

In  1847,  Russell  made  known  to  the  plaintiffs  his  desire  to  build  an- 
other vessel ;  and  the  following  correspondence  passed  between  the 
parties : — 

Reid  to  Russell.  Jan.  2,  1847 : — <<  I  am  still  of  the  same  opinion, 
and  think  that  your  new  vessel  of  from  500  to  600  tons,  substantiallj 
got  up,  and  well  found,  and  energetically  managed,  could  be  made  to 
pay,  although  I  do  not  profess  to  have  much  knowledge  in  seafaring 
business.  It  would  be  a  business  much  more  easy  to  manage,  and 
which  one  would  better  understand  what  they  are  doing,  than  in  build- 
ing and  selling." 

Russell  to  plaintiffs.  Feb.  27,  1847 :— « If  you  are  still  willing,  I 
can,  in  June,  1848,  have  one  of  the  same  size  and  model  as  the  draught 
B^nt  by  you  built,  which  will  be  plenty  in  time  to  make  two  trips  that 
season.'* 

Plaintiffs  to  Russell.  April  17,  1847 : — <<  As  to  the  new  vessel  to 
be  regularly  in  the  timber  trade,  I  think  a  small  company  could  be 
funned  to  carry  on  such  a  business  respectably  and  profitably.  I  hare 
been  in  correspondence  with  a  friend,  who  I  think  will  join  us,  and  will 
write  you  particulars  again.    I  herewith  enclose  you  drawings  and  scale 
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of  materials  which  I  would  recommend  for  the  new  ship.  A  vessel  of 
these  dimensions  would  be  well  fitted  for  a  regular  trader  in  the  timber 
trade,  and  would  sell  readily,  and  bring  a  good  price,  were  we  disposed 
to  part  with  her :  and  we  would  be  quite  willing  to  take  the  half  of 
such  a  vessel.  The  great  fault  with  the  last  vessel  jou  sent  here,  was, 
the  depth  of  hold :  had  it  been  two  feet  more,  the  vessel  would  have 
brought  200Z.  to  800{.  additional,  besides  being  much  more  marketable. 
And,  in  conclusion,  I  *will  be  glad  to  hear  from  you  soon,  how  r^/«qr 
JOU  are  proceeding  with  the  new  ship,  and  what  prospects  you  ^ 
have  as  to  the  time  she  will  be  ready." 

Russell  to  plaintiffs.  July  15,  1847: — ^' As  I  am  making,  and  have 
already  made,  considerable  preparation  in  the  timber  line  for  a  ship  of 
about  500  tons,  formerly  spoken  of,  and  which  I  would  wish  to  be 
kept  as  a  regular  trader  between  Britain  and  America,  I  am  fully 
persuaded,  when  fairly  introduced,  it  would  turn  out  a  profitable 
business ;  but  find  it  would  be  impossible  to  get  such  of  this  season, 
but,  by  commencing  early,  say  September  or  October,  could  have  such 
early  of  the  ensuing  year :  if  you  are.  desirous  to  join  such,  there 
will  be  no  supplies  required  but  such  as  will  be  in  your  line.  As  the 
Sesostris  will  soon  be  in  Glasgow,  and  return  to  Pictou,  which  will 
likely  be  last  for  this  port  this  season,  should  like  to  have  supply  of  iron 
for  winter  supply,  and  wou'd  be  glad  to  have  the  enclosed  list  by  her." 
[Annexed  was  a  list  of  iron  and  stores.] 

At  the  end  of  the  year  1847,  Russell  was  indebted  to  the  plaintiffs, 
upon  balance  of  account,  in  the  sum  of  1885Z.  10a.  The  plaintiffs  sent 
him  an  account  showing  this  balance,  on  the  26th  of  February,  1848, 
and  he  received  the  account  in  due  course  of  post. 

Russell  to  plaintiffs.  Feb.  26,  1848:— ''You  will  doubtless  feel 
surprised  at  my  long  silence;  but,  in  explanation,  beg  to  state  to 
Tou  that  such  a  winter  in  Nova  Scotia  has  never  been  seen  by  the 
oldest  inhabitant.  We  have  had  no  snow,  which  ship-builders  mainly 
depend  upon,  until  this  month,  when  we  are  now  all  life  and  bustle. 
I  went  to  the  woods  myself,  along  with  my  men,  to  cut,  hew,  and' 
mould  timbers  for  the  ship ;  and  am  happy  to  inform  you,  succeeded* 
well  with  that  I  have  got  made  myself,  and  now  buying  every- 
day. I  shall  soon  have  enough  to  timber  the  ship  up.  I  intend  com- 
mencing the  ship  about  the  1st  of  April,  when  the  days  are  a  good 
length,  and  everything  *ready;  and  will  employ  hands  to  have  r^it^q^ 
her  built  as  quickly  as  possible.  But  there  is  one  thing  you  will  ^ 
have  to  assist  me  in ;  in  consequence  of  the  scarcity  of  provisions,  I 
irill  not  be  able  to  feed  my  men  without  receiving  aid  from  you  in 
money  to  buy  provisions  for  them.  Formerly,  I  got  as  much  provision 
in  trade  as  answered  my  purpose ;  but  this  year  it  is  quite  different,  a» 
our  farmers  have  scarcely  as  much  as  will  do  themselves.  'This  is  the 
only  difficulty  in  my  getting  on  with  the  ship ;  as,  without  your  assist^ 
VOL.  xiu. — 57  2  p  2 
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ance,  I  will  not  be  able  to  get  on  with  her  this  year.  The  banks  being 
shut  up  entirely  here,  has  caused  a  great  depression  in  money  matters 
and  every  other  business." 

Plaintiffs  to  Russell.  March  23,  1848 :—''  You  state  in  yours  of 
the  26th  ultimo  your  intention  of  commencing  the  large  ship  early 
in  April,  to  take  advantage  of  the  long  days  and  fine  weather. 
This,  no  doubt,  is  a  great  advantage  in  ship-building,  as  in  all  other 
out-door  employment.  You  also  note  your  intention  of  drawing  on 
us  for  cash.  If  this  be  required  at  all  at  present,  it  must  be  for  very 
sparingly,  as  we  have  had  no  remittance  from  you  for  a  long  time 
back,  and  your  account  is  long  past  due.  To  none  of  our  other  cor- 
respondents do  we  give  half  the  time  to  pay  that  we  have  done  ;oa: 
besides,  the  cables,  anchors,  rigging,  &c.,  which  we  will  have  to  pay 
cash  for,  form  a  large  proportion  of  the  cost  of  the  vessel.  Should  yon, 
however,  be  short,  to  finish  her,  we  will  do  what  we  can  to  enable  you  to 
get  on :  but  you  ought  now  to  be  pretty  well  off  for  cash,  as  you  hsTe 
sent  us  no  money  for  a  long  time." 

Russell  to  plaintiffs.  April  20,  1848 :—''  Your  favour  of  the  23d 
March  came  duly  to  hand ;  the  contents  of  which  I  noted  carefully. 
Tour  claim  against  me,  I  confess,  has  been  of  too  long  standing.  I 
have  more  property  out  in  the  country  than  would  liquidate  your 
claim ;  but,  as  the  times  are,  it  is  impossible  to  make  accounts  av&Q- 
*fiQ71  *'^^®*  Fully  two-thirds  of  the  *people  of  this  country  have 
-^  to  buy  their  provisions  this  season.  I  have  commenced  the 
ship,  and  shall  use  every  exertion  to  make  her  as  near  the  draught 
as  possible.  Her  timbers  have  all  been  made  under  my  own  eves, 
and  got  out  of  the  woods  by  myself;  so  that  I  am  free  to  say  her 
timbers  are  of  the  very  best  description.  I  have  to  advise  you  that  I 
am  under  the  necessity  of  drawing  upon  you  lOOZ.  I  hope  you  will 
honour  this,  as  it  is  entirely  for  provisions  for  the  ship.  You  must  rest 
assured  I  will  not  trouble  you  for  money,  but  when  I  cannot  avoid  it" 

Plaintiffs  to  Russell.  May  25,  1848 : — ^^  We  duly  received  yours 
of  20th  April,  and  have  since  accepted  your  draft  on  us  for  100/.  We 
certainly  did  not  expect  you  to  draw  on  us  so  soon ;  and  we  most  de- 
cline accepting  more  at  present,  until  the  ship  is  far  advanced.  We 
would  not  be  doing  ourselves  justice,  if  we  did  not  adopt  this  course. 
We  have  not  got  a  fraction  from  you  for  a  length  of  time ;  and  we 
really  cannot  afford  to  have  so  much  capital  locked  up  as  we  have  at 
Pictou.  You  must  endeavour  to  get  in  some  of  your  outstanding  debts, 
in  order  to  keep  pace  with  your  expenses  in  building  the  ship.  We 
will  have  to  furnish  the  rigging,  sails,  anchors,  &c.,  all  of  which  we  have 
lo  pay  cash  for :  it  is  necessary  to  do  so,  in  order  to  buy  on  the  best 
lerms.     Please  bear  these  hints  in  mind." 

Russell  to  plaintiffs.  June  26,  1848: — <«!  duly  received  your 
Mtee med  favour  of  the  25th  of  May,  and  have  carefully  noted  its  con- 
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tents,  which  I  am  sorry  to  acknowledge  are  bat  too  correct.  However, 
I  look  forward  to  better  times,  which,  with  your  assistance,  are  in  pros- 
pect. In  justice  to  yourselves,  you  wish  to  be  secure :  and  I  assure 
yon  you  may.  My  every  wish  is,  to  make  you  so.  /  enclose  you  a  bUl 
of  tale  for  theehip  now  building  for  you  according  to  your  draught,  and 
expect  to  have  her  finished  in  good  time  to  send  home  to  you  this  season. 
You  must  be  aware  that  such  a  ship  cannot  be  built  and  got  ready  for 
sea  without  a  *great  deal  of  money.  I  have  and  will  endeavour  r«/«Qo 
to  make  the  money  part  as  light  upon  you  as  possible.  I  will  not  ^ 
require  you  to  purchase  any  of  the  lower  and  top-mast  rigging,  nor  stays, 
nor  a  considerable  part  of  the  canvass,  which  will  be  a  saving  of  cash  to 
yoa  of  between  200{.  and  800{.  In  consequence  of^  this,  and  notwith- 
standing your  advice  not  to  draw  for  any  more  until  the  ship  was  in  an 
advanced  state,  I  have  drawn  for  another  100{.,  which  I  sincerely  trust 
yoa  will  honour  as  you  did  the  last.  And,  for  your  Airther  security, 
my  desire  is  for  you  to  appoint  an  agent  here,  who  will  see  and  report 
to  you,  and  who  will  advance  me  what  money  and  supplies  I  may 
require,  not  exceeding  600Z.  sterling,  until  the  ship  is  launched  and  ready 
for  sea,  which  will  suit  my  purpose,  and  prevent  my  troubling  you." 

The  following  is  a  copy  of  the  bill  of  sale  enclosed  in  the  foregoing 
letter,  which  was  duly  executed : — 

«« To  all  to  whom  these  presents  shall  come,  I,  Alexander  Russell, 
of  Pictou,  &c.,  greeting :  Whereas,  James  Reid  and  James  Stewart,  of 
Glasgow,  merchants  carrying  on  business  under  the  firm  and  style  of 
John  Stewart  &  Co.,  have  made  some  advances  to  me  the  said  Alexan- 
der Russell,  and  have  agreed  to  make  such  further  advances  as  I  may 
require,  to  build,  launch,  fully  rig,  and  equip  for  sea  a  certain  ship  or 
vessel  of  the  size  and  dimensions  hereinafter  mentioned :  Now,  there- 
fore, these  presents  witness,  that,  for  and  in  consideration  of  the  pre- 
mises, and  of  the  further  sum  of  5t.  of  lawful  money  of  Nova  Scotia  to 
me  in  hand  well  and  truly  paid  by  the  said  James  Reid  and  James 
Stewart,  of  the  firm  of  John  Stewart  &  Co.,  as  aforesaid,  at  or  before 
the  sealing  and  delivery  of  these  presents  (the  receipt  whereof  I  do 
hereby  acknowledge),  and  for  the  eeeurity  and  repayment  of  all  euch 
9um  or  Mums  of  money  ae  they  the  eaid  Jamet  Reid  and  Jamee  Stewart 
have  already  *advaneed  or  may  hereafter  advance  to  aid  and  aemt  rn^n^^ 
me  to  complete  and  finish  the  said  veeeely  I,  the  said  Alexander  ^ 
Russell,  have  granted,  bargained,  sold,  assigned,  transferred,  and  set 
overj  and  by  these  presents  do  grant,  bargain,  sell,  assign,  transfer,  and 
set  over  unto  the  said  James  Reid  and  James  Stewart,  a  certain  ihip  or 
9e$$el  now  in  course  of  progress  of  building  by  me  the  said  Alexander 
Russell  in  the  ship-yard  at  present  used  and  occupied  by  me,  adjoining 
the  wharf  and  property  of  D.  Grichton  k  Son,  in  the  town  of  Pictou, 
and  said  to  belong  to  the  firm  of  Cannon  k  Miller,  in  Liverpool,  to  be 
oi  the  burthen  of  700  tons,  or  thereabouts :  her  length  of  keel  being 
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117  feet,  breadth  of  beam  85  feet,  and  depth  of  hold  20  feet :  And  all 
and  Bingalar  the  masts,  sails,  and  sail-yards,  anchors,  cables,  ropes, 
cords,  tackle,  apparel,  and  fittings  of  every  description  whatever  vhich 
may  belong  to  or  appertain  to  the  said  ship  or  vessel  when  completed 
and  ready  for  sea ;  together  with  one  long-boat  of  24  feet  keel,  one 
skiiT-boat  of  20  feet  keel,  and  one  gig-boat  of  19  feet  keel,  beloD|:iDg 
to,  and  to  be  used  in  connexion  with,  the  said  ship  or  vessel  when  com- 
pleted :  And  also  600  tons  of  timber  now  in  my  possession :  To  IsTe 
and  to  hold  the  said  ship  or  vessel,  with  the  appurtenances,  together 
with  the  said  boats  and  timber,  and  the  said  other  goods  and  chattels, 
to  the  said  James  Reid  and  James  Stewart,  their  executors,  adminis- 
trators, and  assigns,  to  their  absolute  use  and  benefit  and  behoof  for 
ever,  when  the  said  ship  or  vessel  shall  be  complete  and  finished,  in  ss 
full,  ample,  and  perfect  a  manner  as  if  the  said  ship  or  vessel  vere 
ready  for  sea,  and  ready  to  be  delivered  to  the  said  James  Reid  and 
James  Stewart,  at  the  time  of  executing  these  presents :  And  I  the  (sid 
Alexander  Russell  do  hereby,  for  myself,  my  heirs,  executors,  and  ad- 
ministrators, covenant,  promise,  and  agree  to  and  with  the  said  James 
*7001  ^^^^  ^^^  James  Stewart  in  manner  and  form  '^'following,  that  is 
^  to  say,  that,  when  and  so  soon  as  the  said  ship  or  vessel  shall  be 
sufficiently  advanced  to  be  measured  and  her  burthen  ascertained,  I  the 
said  Alexander  Russell  shall  and  will  cause  her  to  be  registered,  and  an 
endorsement  made  on  the  certificate  of  registry,  as  by  law  required,  in 
the  name,  and  for  the  sole  use  and  benefit,  of  the  said  James  Reid  and 
James  Stewart :  And,  further,  that,  at  the  time  of  the  sealing  and  de- 
livery hereof,  I  the  said  Alexander  Russell  have  good  right,  full  power, 
and  lawful  authority  to  grant,  bargain,  sell,  transfer,  assign,  and  set 
over  the  said  hereby-bargained  premises  unto  the  said  James  Reid  and 
James  Stewart,  their  executors,  administrators,  and  assigns,  in  manner 
and  form  aforesaid :  In  witness,  &c." 

The  said  Alexander  Russell  began  building  the  said  ship  about  the 
Ist  of  April,  1848 ;  and,  on  the  20th  of  June,  1848,  the  ship  had  her 
stem  and  stern-frame  made  and  bolted  to  the  keel ;  the  floor-timbers 
were  &stened  to  the  keel ;  two  planks  were  fastened  outside  on  the 
heads  of  the  floor  on  each  side ;  parts  of  her  frames  were  ready  for 
setting  up ;  .and  a  considerable  quantity  of  timbers  and  planks  were 
then  in  the  ship-yard,  ready  for  the  said  ship. 

The  following  further  correspondence  took  place : — 

Russell  to  plaintiffs.  July  6, 1848 : — <<  According  to  previous  advice, 
I  send  you  a  list  of  what  iron  and  rope  I  shall  require.  [Here  fol- 
lowed an  enumeration  of  the  articles.]  This  ia  likely  the  last  order  of 
the  kind  you  will  receive  from  me." 

Plaintiffs  to  Russell.  July  20,  1848 :— <<  We  are  duly  favoured  with 
yours  of  the  22d  ultimo,  enclosing  bill  of  sale  of  the  new  ship :  also 
noting  that  yoa  have  again  drawn  on  ua  for  100{.,  which  wc  hare. 
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accepted,  although  with  relactance,  as,  with  the  lengthened  credit  we 
have  given  you,  we  think,  if  yon  had  managed  matters  right,  you  ought 
to  have  been  able  to  build  the  ship  without  requiring  any  assistance  from 
us  until  at  all  events  she  was  launched  and  ready  for  sea.  *A  p^i^/v^ 
good  job  must  be  made  of  the  ship,  at  all  events,  as  there  is  little  ^ 
chance  of  gettingriher  readily  sold,  even  if  she  were  here.  ^Ye  trust' 
ahe  will  not  be  coming  home  in  the  middle  of  winter,  as  some  of  your 
vessels  do ;  the  insurance  at  that  season  being  enormous,  so  that  it  runs 
away  with  almost  all  the  homeward  freight.  We  shall  be  glad  to  hear 
bow  far  the  ship  is  advanced,  and  about  what  time  she  may  be  ready 
for  sea.  We  really  are  very  adverse  to  make  further  cash  advances,  as 
the  trade  with  you  has  been  anything  but  profitable ;  and  we  trust  you 
will  set  about  making  the  money  out  of  the  goods  we  have  sent  you, 
rather  than  drawing  continually  on  us,  as  you  seem  inclined  to  do.  We 
expect  you  will  not  draw  on  us  for  more  than  800/.,  as  we  cannot  in 
present  circumstances  accept  more." 

Russell  to  plaintiffs.  Aug.  10,  1848: — "I  duly  received  yours  of 
22d  June,  and  thank  you  for  honouring  my  second  draft.  I  have  now 
to  advise  you  of  a  third,  which  I  trust  you  will  also  honour.  I  am 
aorry  to  perceive  by  the  tenor  of  almost  every  letter  I  receive  from  you, 
reflections  upon  my  conduct  with  regard  to  our  dealing;  a  number  of 
which  I  do  not  think  I  deserve,  taking  all  circumstances  into  considera- 
tion. The  ship  is  now  ready  for  planking,  and  in  the  course  of  another 
week  will  be  so.  If  any  kind  of  timber,  plank,  or  deal  would  sell  with 
you,  I  should  not  be  long  in  debt." 

Plaintiffs  to  Russell.  Aug.  24,  1848: — «We  beg  to  annex  you 
invoice  of  the  whole  order  for  iron,  &c.,  for  the  new  ship,  which  we 
wish  safe  to  hand.  We  trust  you  will  require  little  more  advances  to 
complete  the  vessel.  We  have  requested  Capt.  M'Kenzie  to  examine 
the  ship,  and  report  how  far  she  is  advanced ;  previous  to  which,  we 
will  not  make  any  further  cash  advances.  The  bills  already  accepted, 
and  the  goods  now  sent,  make  800/.,  at  least  one-third  of  the  value  of 
the  whole  ship." 

At  or  about  the  same  time,  the  plaintiffs  shipped  to  Russell  by  the 
barque  Lulan,  a  quantity  of  stores  and  *goods  suitable  for  this  r-^jfxn 
new  ship,  according  to  the  aforesaid  list,  the  amount  of  which  ^ 
was  608/.  9t.  8<2.,  and  for  which  they  debited  Russell  in  account.  These 
were  the  goods  alluded  to  in  the  foregoing  letter.  On  the  7th  of  Sep- 
tember, 1848,  Russell  wrote  as  follows: — 

«*  I  have  again  to  advise  you  of  my  having  drawn  upon  you  for  another 
100/.  I  am  getting  on  very  well  with  the  planking  of  the  ship :  had  it 
not  been  for  the  very  backward  spell  of  wet  weather,  she  would  have 
been  almost  planked  up  by  this  time.  I  am  anxiously  looking  for  the 
Lulan,  Capt.  M'Kenzie,  with  the  iron,  which  I  now  stand  in  need  of." 
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Plaiotiffs  to  Russell.  Sept.  28,  1848 : — "  We  duly  reeeiyed  yours 
of  the  10th  ultimo,  stating  your  again  having  drawn  on  us  for  lOOL, 
which  we  accepted,  although  with  much  reluctance,  and  beg  now  to 
request  that  no  further  drafts  be  made  on  us  without  your  first  advis- 
ing us,  and  having  our  authority  to  draw  on  us.  You  really  appear 
to  have  no  money  of  your  own  at  all.  What  cash  you  had  from  us, 
with  the  goods  sent  lately,  and  what  you  owed  us  before,  will  do 
much  more  than  build  a  ship  out  and  out.  You  mention  in  yoor 
letter  that  she  was  all  ready  for  planking  when  you  wrote ;  wberets, 
by  another  letter  we  have  from  Pictou,  dated  25th  August,  our  friend 
states  that  there  was  not  a  plank  in  her,  and  also  that  she  was  not 
ready  for  planking.  We  are  also  informed  you  have  laid  dovn 
another  vessel  for  Newfoundland.  We  thought  yon  said  before  that 
these  vessels  had  been  a  loss  to  you,  and  that  you  wished  you  had 
continued  only  to  make  for  the  home  market.  See  that  our  cash  is 
not  applied  to  other  work,  and  that  your  attention  is  not  taken  off  the 
one  vessel  by  looking  after  the  other.  Let  us  know  when  the  ship 
is  fully  planked,  and  say  when  she  can  positively  be  ready  for  ^ea. 
We  request  particular  attention  to  the  first  part  of  our  letter,  in  refer- 
ence to  bills  of  exchange." 

♦7031  ^°  ^^®  ^^^  ^^  September,  1848,  a  bill  for  lOOZ.,  ♦drawn  by 
-^  Alexander  Russell  on  the  plaintiffs,  was  presented  to  them  for 
acceptance,  without  any  previous  advice.  They  declined  to  accept,  bat 
afterwards  paid  it.  On  the  28d  of  September,  1848,  Russell  wrote  aa 
follows : — 

c^I  am  happy  to  advise  the  arrival  of  the  barque  Lulan,  Capt. 
M'Kenzie.  I  have  also  to  advise  the  drawing  of  another  kill  of  lOOL 
From  this  time  forth,  I  shall  be  entirely  guided  by  Capt.  M*Eensie  in 
money  matters ;  and  I  assure  yon  I  have  great  satisfaction  in  your 
appointing  him  to  look  after  your  interests  here,  as  I  believe  him  to  be 
a  man  who  will  do  every  justice  to  us  both." 

Plaintiffs  to  Russell.  September  26,  1848: — '^On  the  22d  car- 
rent,  the  bill  of  100/.  was  presented  us  for  acceptance,  of  which  ve 
had  no  previous  advice ;  and,  being  so  short  after  the  last,  we  had 
no  alternative  but  to  decline  accepting  until  we  got  the  necesaarj 
explanation.  We  have  always  been  anxious  to  give  you  every 
accommodation  we  could  prudently;  and  we  have  always  had,  and 
still  have,  confidence  in  your  honesty  of  intention.  We  wish  yoa 
to  be  regulated  by  Capt.  M'Kenzie*s  advice  in  all  matters  connected 
with  the  building,  fitting  out,  and  sailing  of  the  new  vessel,  the  amoont 
not  to  exceed  that  stated  in  your  letter  of  the  22d  of  June,  and  it 
being  expressly  understood  that  all  the  goods  shipped  by  Capt.  M'Kenxie'a 
vessel,  amounting  to  6082.  9t.  3d.,  and  also  the  cash  advanced  and  to  be 
advanced,  shall  be  applied  exclusively  to  the  use  of  the  new  vessel  you  are 
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now  building  for  us,  as  described  in  bill  of  sale  dated  June  20th,  1848. 
In  this  way,  the  vessel  we  trust  will  be  completed  in  a  manner  satis- 
factory and  safe  for  all  parties  concerned.  We,  of  course,  understand 
that  yon  do  not  again  draw  on  us,  without  duly  advising,  and  having 
Capt.  M'Kenzie's  or  Mr.  Taylor's  sanction  to  the  draft,  the  amount 
having  been  expended  on  the  vessel  previously  to  the  date  of  such 
draft." 

♦Through  the  intervention  of  Capt.  M'Kenzie,  who  is  men-  r-^^/vj^ 
tioned  in  the  letter  of  the  26th  of  September,  1848,  a  written  '- 
paper  was  prepared  at  Pictou,  on  the  joint  instructions  of  Mr.  Russell 
and  Capt.  M'Kenzie,  which  was  signed  by  Russell,  and  sent  to  tho 
plaintiffs,  and  was  as  folldWs : — 

<<  It  is  hereby  agreed  by  and  between  Alexander  Russel,  of,  &c.,  of 
the  one  part,  and  James  Reid  and  James  Stewart,  of,  &c.,  of  the  other 
part.  The  Said  Alexander  Russell,  for  the  consideration  hereinafter 
mentioned,  agrees  to  complete  and  finish  in  a  substantial  and  work- 
manlike manner  that  new  vessel  now  on  the  stocks  by  the  said  James 
Reid  and  James  Stewart,  and  in  course  of  construction  by  the  said 
Alexander  Russell,  at  Pictou,  as  also  to  finish  and  complete  and  equip 
the  said  vessel,  hull,  rigging,  masts,  spars,  and  everything  necessary 
for  making  said  vessel  fit  and  ready  for  sea  by  the  1st  of  May  next ; 
for  which  the  said  James  Reid  and  James  Stewart  agree  to  pay  and 
advance  to  the  said  Alexander  Russell  the  sum  of  5502.,  by  the  follow- 
ing instalments,  and  in  manner  following,  that  is  to  say,  1502.  currency 
when  the  decks,  covering  boards,  and  waterway  are  laid,  and  the  hatch- 
combings  and  rails  of  the  said  vessel  are  completed  and  finished ;  pro- 
vided that  the  other  necessary  and  usual  work  and  finiahing  of  ships 
ahall  be  proportionably  carried  on  and  completed  on  the  said  vessel : 
also  the  sum  of  1201.  when  the  lower  beams,  all  knees,  ceilings,  clamps, 
pointers,  and  breast-hooks  shall  be  all  fastened  and  completed :  also 
the  sam  of  1202.  when  the  said  vessel  shall  be  all  drove  off  and  bul- 
warks dressed,  and  all  dressed  outside :  and  also  the  sum  of  1602.  when 
the  said  vessel  shall  be  caulked  and  tarred,  and  finished  with  two  coats 
of  paint,  with  boats  complete,  and  spars  all  complete,  and  ready  for 
rigging.     In  witness,  &c." 

Previously  to  the  signature  of  the  foregoing  ^agreement,  rn^pj/^g' 
dated  the  21st  of  October,  1848,  the  plaintiffs  had  accepted  the  ^ 
drafts  of  Russell  to  the  extent  of  4001.,  which  were  all  duly  paid  by 
the  plaintiffs.  The  plaintiffs  had  also  shipped  the  before-mentioned 
goods  of  the  invoice  value  of  6082.  9t.  8(2.,  which  are  mentioned  in  the 
letter  of  the  26th  September,  1848,  hereinbefore  set  forth  :  and,  after 
the  said  agreement  was  signed,  the  plaintiffs  accepted  further  drafts  of 
Russell,  to  the  amount  of  7452.,  which  were  duly  paid  by  them,  and 
th^  particulars  of  which  were  as  follows : — 
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Bnim  and  Stttad. 


1848,  April  22 

Jane  21 

Aognst  5  ....  • 
September  23  ... 
October  18  .... 
November  29  .  •  • 
December  22  ...    • 

1849,  Februftry  3  .  •  .  • 
Febmafj  3  .... 
Mareh  10 


Anonnftk 


100/. 
100/. 
100/. 
100/. 
155/. 
176/.^ 
130/. 
1 10/. 
40/. 
126/. 


580/. 


£1145 


Aagost  19, 1848. 
October  14,  1848. 
December  2, 1848. 
JiiniiAry  12,  1849. 
Febmafj  12,  1849. 
Menrb  24,  1849. 
April  7,  1849. 
May  2ft,  1849 
Jane  9, 1849. 
Jalj  6,  1849. 


* 

I 
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On  the  16th  of  December,  1848,  the  ship  was  all  planked,  the  kelson 
on,  four  streaks  of  bilge  logs  on  each  side  of  the  inside  of  the  ship,  and 
the  upper  deck  frame  laid.  In  the  month  of  December,  1848,  and 
before  the  22d  of  that  month,  Russell  signed  and  delivered  in  to 
William  Robertson,  the  comptroller  of  customs  at  Pictoo,  a  builderi 
certificate,  as  follows : — 

«<  Port  of  Pictou,  Nova  Scotia. 

<(  I,  Alexander  Russell,  do  hereby  certify  that  the  ship  Lavinia  was 
built  by  me  at  Pictou,  in  this  province,  in  the  year  1849.  Her  dimen* 
sions  are  as  follows: — Her  length  from  the  main  part  of  the  main 
stem  to  the  fore  part  of  the  stern*post  aloft,  is,  134jV  feet ;  her  breadth 
in  midships  is  2A-^  feet ;  her  depth  in  hold  is  *207^o  feet,  and 
admeasuring  652{|JS  tons:  that  she  is  a  square  sterned  carvel- 
built  ship,  no  galleries,  and  a  female  figure-head ;  and  that  I  bailt  the 
said  vessel  for  James  Reid  and  James  Stewart,  of  the  firm  of  John 
Stewart  and  Co.,  of  Glasgow.  Witness  my  hand,  this  —  day  of 
December,  in  the  year  of  our  Lord  1848. 

(Signed)  <<  Alexander  Russell." 

On  the  80th  of  January,  1849,  the  above-mentioned  puper  was  altered, 
as  far  as  regards  the  date,  which  was  then  made  to  be  of  the  30th  of 
January,  1849,  by  Russell,  with  the  consent  of  M'Eensie,  and  also  of 
the  comptroller  of  customs,  in  whose  possession  it  was :  and,  on  the 
same  30th  of  January,  1849,  the  said  Alexander  Russell  made  a  decla- 
ration before  the  comptroller,  as  follows : — 

<«  I,  Alexander  Russell,  of  Pictou,  in  this  province  of  Nova  Scotia, 
on  the  part  of  the  owners,  do  hereby  declare  that  the  vessel  mentioned 
in  the  certificate  is  called  the  Lavinia,  and  the  same  which  is  so  described 
by  the  builder  as  above. 

«( Declared    by  me  at    the    Custom  ^ 
House  in  the  Port  of  Pictou,  this  80th  I  <<  Albxandkb  Rubbbll." 
day  of  January,  1849.  ) 

«« W.  Robertson,  Comptroller." 
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On  the  Bame  day,  the  said  Alexander  Russell  made  a  farther  declara- 
tion at  the  Gustom-House  before  the  said  comptroller,  as  follows,  and 
deposited  the  same  with  the  said  comptroller : — 

<<  Declaration. 

<<  I,  Alexander  Russell,  of,  &c.,  merchant,  agent  for  James  Reid  and 
James  Stewart,  trading  under  the  name  of  John  Stewart  &  Co.,  of 
Glasgow,  merchants,  do  truly  declare  that  the  ship  or  vessel  Lavinia, 
of  Glasgow,  whereof  Alexander  Russell  is  at  present  master,  being  of 
the  barthen  of  652i{gg  tons,  is  British  plantation  built;  has  one  deck 
and  three  masts ;  that  her  ^length  from  the  inner  part  of  the  r^prr^m 
main  stem  to  the  fore  part  of  the  stern-post  aloft  is  184^0  f^et;  ^ 
her  breadth  in  midships  is  28j%  feet ;  that  she  is  ship-rigged,  with  a 
standing  bowsprit ;  is  square-sterned,  carvel-built,  has  no  galleries,  and 
a  female  figure-head ;  was  built  at  Pictou,  in  this  province,  this  present 
year,  1849,  as  appears  by  the  certificate  of  Alexander  Russell,  the 
builder,  dated  the  80th  of  January,  1849;  and  that  I  the  said 
Alexander  Russell  am  agent  for  James  Reid  and  James  Stewart,  of 
Glasgow  aforesaid,  who  art  the  ioh  awnen  of  the  Maid  vetaely  and  that 
no  other  person  or  persons  whatsoever  hath  or  have  any  right,  title, 
interest,  share,  or  property  therein  or  thereto ;  and  that  I  the  said 
Alexander  Russell,  agent,  together  with  James  Reid  and  James 
Stewart,  are  truly  and  bonft  fide  the  subjects  of  Great  Britain ;  and 
that  I  the  said  Alexander  Russell  have  not  taken  the  oath  of  allegiance 
to  any  foreign  state  whatever ;  and  no  foreigner  directly  or  indirectly 
hath  any  share  or  part  interest  in  the  said  ship  or  vessel. 

"  Signed  and  declared  by  me  at  the 
Custom-House  in  the  Port  of  Pictou,  V  <<  Alexander  Russell." 
this  30th  January,  1849. 

"  W.  Robertson,  Comptroller.*' 


'Ni 


of  ttMtBT«f»l 


within 


**  James  Stewart  and  Jamei  Reid,  tnding 
under  the  flrm  of  John  Stewart  A  Co., 
of  OUcgov. 

"W.  RoBBKTtoir,  ComptToUer. 


NimlMr  of  tlztijr'Siiiitili 


held  bj  «eeh  owaar. 


Siztj-fonr 64* 


The  Alexander  Russell  mentioned  in  the  last  declaration  as  being  at 
present  master  of  the  said  ship,  is  the  same  Alexander  Russell  spoken 
of  throughout  this  case. 

*On   the   80th  of  January,  1849,  Russell  applied  for  and  r^i^A^ 
obtained  from  the  comptroller  at  Pictou,  a  document  of  which  ^ 
the  following  is  a  copy  : — 

VOL.  XIII. — 58  2  Q 
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«  Comptroller's  Certificate  or  LiceD8e.(a) 

«<  Whereas,  Alexander  Rueeellj  of  ^e.j  merchant^  the  agent  fw 
Jamet  Stewart  and  James  Reid^  trading  under  the  name  and  firm  of 
John  Stewart  ^  Co.y  of  Glasgowy  owners  of  the  ship  or  vessel  called  tha 
Laviniaj  has  produced  to  me,  William  Robertson^  comptroller  of  tbe 
customs  at  the  port  of  PictoUj  Nova  Scotia,  the  certificate  of  tke 
Guilder,  required  by  an  act  passed  in  the  8th  and  9th  years  of  Her 
Majesty,  Queen  Victoria,  intituled,  <  An  act  for  the  better  registeriog 
of  British  vessels ;'  and  has  made  declaration  before  me,  that,  Jama 
Stewart  and  Jamee  Reid,  of  the  firm  of  John  Stewart  ^  Co.  aforemU 
are  owners  of  the  said  ship  or  vessel,  and  that  she  is  the  identical  sbip 
or  vessel  mentioned  in  such  certificate  of  the  builder,  and  that  no 
foreigner,  to  the  best  of  his  knowledge  and  belief,  has  any  iDterest 
therein.  I,  the  said  William  -Robertson,  do  hereby  certify,  under  tbe 
authority  of  the  aforesaid  act,  that  the  said  ship  or  vessel  was  built  tt 
Pietou,  in  the  province  of  Nova  Scotia,  by  Alexander  Ruseell^  in  1849, 
and  that  she  is  ship-rigged,  has  one  deck  and  three  masts ;  that  ht 
length  from  the  inner  part  of  the  main  stem  to  thefoT^  part  of  the  item- 
post  aloft  is  IM-fufeet,  her  breadth  in  midships  is  ^O-fyffeet;  her  depth 
in  hold  at  midships  is  20x^0  feet ;  with  a  standing  bowsprit ;  is  sqwart 
rigged^  carvel-built,  has  no  galleries,  and  a  femcde  figure-head,  and 
admeasures  652j(iS  tons;  and  that  this  certificate  is  granted  for  tbe 
♦7nQ1  ^^^^  ^^^f  ^^  ^vessel  Lavinia  whereof  Alexander  Jtussell  is  mts- 
^  ter,  to  proceed  to  Glasgow,  to  be  registered  as  required  by  tbe 
above-mentioned  act.     Dated,  &c. 

<(  W.  Robertson,  Comptroller. 

«  Certificate  required  of  the  collector 
and  comptroller,  under  the  act  of  8  &  9 
Vict.  c.  89." 

The  above  document  was  in  a  printed  form,  the  parts  in  italics  onlj 
being  in  writing.  It  is  the  course  and  practice  of  business  in  tbe 
British  North  American  colonies,  to  issue  certificates  or  licenses  for  ships 
built  there  for  owners  resident  in  Great  Britain,  in  a  printed  font 
similar  to  the  above,  and  which  certificates  or  licenses  are  never  sealetL 

This  document  was  handed  by  the  comptroller  to  Russell,  and  wai 
retained  by  him  in  his  possession  until  it  was  given  back  to  the  said 
comptroller  at  Pictou,  and  dealt  with  as  after  mentioned.  All  the  said 
documents  dated  the  30th  of  January,  1849,  were  entered  and  recorded 
in  the  Custom-House  books  at  Pictou. 

The  defendants,  on  the  22d  of  December,  1848,  wrote  and  sent  a 
letter  to  the  plaintiifs,  from  which  the  following  are  extracts: — "Mr. 

(a)  In  tbe  margin  wm  the  foUowing  memoraiidiiin : — 

*<  CDBiom.boiiee,  Pietoop  Sist  Mnreh,  1S49. 
''The  withiD  license  eanoelled,  per  letter  from  comptroller  Halifax,  dated  23(1  Mirrb.  184^ 
and  a  cerUficate  of  registry  granted  to  Alexander  RusseU.  W.  M.  RoBRotse^ 

M  CofflptroQv  * 
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Alexander  Russell,  of  Pictou,  in  this  province,  has  handed  to  ns  a  letter 
from  jou,  dated  in  September,  in  which  jou  refer  to  communications 
you  have  received  from  other  correspondents  in  Pictou,  conveying  a 
different  report  of  the  state  of  forwardness  of  his  new  vessel  from  what 
you  have  received  from  Mr.  Russell  himself.  Of  course,  building  a 
large  ship  is  a  heavy  undertaking  for  a  person  of  limited  means ;  but, 
if  his  vessel  proves  to  be  well  built,  as  we  believe  she  is,  we  doubt  not 
she  will  place  his  account  in  a  satisfactory  position.  We  have  seen  a 
certificate  from  the  collector  of  customs  at  Pictou,  of  the  builder's  r^fr^rt 
certificate  for  the  *Lavinia  having  been  deposited  in  his  o£Sce  for  ^ 
registry  in  your  name. 

"  P.  S.     We  enclose  the  certificate  from  the  collector  at  Pictou." 

The  following  is  the  paper  referred  to,  and  which  was  enclosed  in  the 
above  letter :  it  was  written  and  signed  by  William  Robertson,  the  comp- 
troller of  customs  at  Pictou : — 

"  Custom-House,  Pictou,  Dec.  18,  1848. 

'' Grentlemen, — At  the  request  of  Mr.  Alexander  Russell,  of  this 
place,  I  hereby  certify  that  the  builder's  certificate  for  a  certificated 
copy  of  registry,  in  virtue  of  the  act  of  8  &  9  Vict.  c.  89,  has  been 
lodged  in  this  office,  declaring  that  the  ship  Lavinia,  of  652|f  JJ  tons, 
was  built  by  him  for  James  Stewart  and  James  Reid,  trading  under  the 
firm  of  John  Stewart  &  Co.,  merchants,  Glasgow;  and  that  the  said 
document  is  lodged  in  this  office.  (Signed) 

"  W.  Robertson." 

"Messrs.  John  Stewart  &;  Co.,  Glasgow," 

The  above  letter  and  enclosure  were  received  by  the  plaintiffs  in 
January,  1849. 

On  the  30th  of  January,  1849,  the  vessel  had  no  masts  or  bowsprit  or 
rigging  up,  but  was  wholly  planked  outside,  and  had  part  of  her  ceiling 
or  inward  planking  laid,  and  the  decks  partly  laid,  the  kelson,  and  four 
streaks  of  the  bilge  planks  placed  on  each  side  of  the  kelson,  and  a 
measurement  was  made  by  the  proper  officers  in  the  usual  way  that  ships 
are  measured  in  Pictou,  and  she  was  never  measured  afterwards. 

On  the  26th  of  January,  1849,  the  plaintiffs  wrote  to  Russell  as  fol- 
lows:— "By  our  advice,  at  your  suggestion,  we  appointed  Capt* 
M'Kenzie  to  take  charge  of  our  interests  in  the  finishing  and  sending 
home  of  the  new  ship,  which  I  trust  will  prove  a  good  ship  both  to  you 
*and  us,  and  be  long  continued  in  trade  between  this  country  r^j^^ 
and  America."  '• 

Russell  to  plaintiffs.  February  8,  1849: — (<I  have  to  advise  you 
by  this  packet  of  having  drawn  upon  you  by  bills  of  exchange,  110/.  in 
favour  of  J.  W.  Carmichael,  Capt.  M  Eenzie's  agent,  and  40/.  in  favour 
of  Alexander  Patterson,  in  addition  to  the  sum  agreed  upon  with  Capt. 
M'Kensie,  which  you  will  greatly  oblige  by  honouring.  I  received  the 
amount  of  Mr.  Patterson  in  money  and  groceries  for  the  ship,  which 
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Cspt.  M'Kenzie  can  inform  you  I  had  frequently  occasion  to  do  while 
he  was  here,  and  could  not  get  on  without.  The  ship  is  now  ftr 
advanced,  atid  will  be  ready  as  soon  as  the  navigation  is  open.  I  trust 
you  will  not  appoint  any  person  over  me  in  the  purchase  of  a  cargo  for 
the  ship,  as  I  consider  myself  as  capable  of  furnishing  her  cargo  ai 
any  person  here.  You  will  please  ship  by  first  opportunity  a  large 
anchor  suitable  for  the  ship,  and  seventy-five  fathom  chain,  as  those 
mentioned  formerly  are  too  small." 

Plaintifis  to  Russell.  February  22,  1849 : — <«  We  are  duly  favoured 
with  yours  of  the  8th,  stating  you  have  drawn  on  us  forllO{.,  in 
favour  of  J.  W.  Garmichael,  which  bill  has  been  presented  and  accepted. 
The  other  has  not  been  presented  ;  and  we  cannot  promise  to  accept  it, 
as  the  amounts  of  these  two  bills  are  much  too  large.  We  gave  par- 
ticular instructions  to  Capt.  M'Kenzie,  not  to  urge  forward  the  work; 
and  we  promised  to  write  to  Mr.  Garmichael,  restricting  the  amouot  to 
102.  a  week,  until  he  went  out  himself,  and  could  look  after  matters. 
We  are  now  out  with  you  close  upon  80002.,  including  interest ;  and  we 
cannot  pay  bills  interminably,  where  we  are  in  no  money  for  what  is 
laid  out.  We  must,  therefore,  at  once,  insist  on  your  limiting  the 
expense  in  the  mean  time." 

On  the  29th  of  March,  1849,  Russell  attended  at  the  Custom-Hoose, 
and  produced  the  comptroller's  certificate  of  the  30th  January,  1849, 
*71Q1  to  William  Robertson,  *the  comptroller;  and,  at  the  request  of 
^  Russell,  the  comptroller  wrote  upon  the  face  of  it  the  memoran- 
dum of  cancellation,  ante,  p.  708  (a),  and  he  shortly  afterwards  sent  the 
Bame  to  the  commissioners  of  customs  in  London. 

On  the  same  day,  Russell  delivered  to  the  comptroller  a  fresh 
builder's  certificate  and  declaration  of  ownership,  having  declared  the 
same  before  Robertson :  these  documents  respectively  bore  date  the 
29th  of  March,  1849,  and  were  in  the  form  of  the  documents  set  oot 
ante,  pp.  705  and  706,  save  that,  in  the  substituted  builder's  certificate, 
Russell  stated  that  he  built  the  Lavinia/or  Atm«(f,  and  in  the  declarar 
tion  of  ownership,  that  «« he  himself  wae  the  sole  owner  of  the  vessel, 
and  that  no  other  person  or  persons  whatever  had  any  right,  title, 
interest,  share,  or  property  therein  or  thereto." 

On  the  same  29th  of  March,  1849,  Russell  obtained  from  William 
Robertson,  the  comptroller  of  customs  at  Pictou,  a  certificate  of  British 
registry  for  the  Lavinia,  in  the  form  prescribed  by  the  8  fc  9  Vict.  c.  89. 

On  the  same  29th  of  March,  1849,  Russell  executed  to  the  defendants 
an  instrument  as  follows-: — 

<«To  all  to  whom  these  presents  shall  come,  I,  Alexander  Rossellof 
Pictou,  &c.,  send  greeting.  Whereas,  I,  the  said  Alexander  Russell, 
am  the  owner  of  a  certain  ship  or  vessel  called  the  Lavinia;  sod 
whereas,  I,  the  said  Alexander  Russell,  at  the  date  of  these  presents, 
ftm  justly  indebted  to  W.  B,  Fairbanks,  Jonathan  C.  Allison,  and  David 
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Allison,  of  Halifax,  merchants  and  copartners,  carrying  on  business 
under  the  firm  of  Fairbanks  &  Allison,  in  the  sum  of  50002. ;  and,  for 
the  better  secaring  of  the  said  sum  of  money,  with  interest,  in  six 
months  from  the  date  hereof,  I  have  agreed  to  grant,  bargain,  sell, 
assign,  transfer,  and  set  over  nnto  the  said  W.  B.  Fairbanks,  J.  C.  Allison, 
and  D.  Allison,  their  heirs,  executors,  administrators,  or  assigns,  the 
*said  ship  or  vessel,  to  be  redeemed  when  the  said  debt  shall  be  ^^-^  „ 
discharged :  Now,  know  ye,  that  I  the  said  Alexander  Russell,  ^ 
for  and  in  consideration  of  the  said  debt  or  sum  of  money  so  due  and 
owing  as  aforesaid,  and  for  the  better  securing  the  payment  thereof, 
irith  interest,  and  also  in  consideration  of  !«.,  &c.,  have  granted,  bar- 
gained, sold,  assigned,  transferred,  and  set  over,  and  by  these  presents 
do  fully  and  absolutely  grant,  bargain,  sell,  assign,  transfer,  and  set 
over  unto  the  said  W.  B.  Fairbanks,  J.  G.  Allison,  and  D.  Allison,  their 
heirs,  executors,  administrators,  and  assigns,  for  ever,  All  that  certain 
good  ship  or  vessel  aforesaid  called  the  Lavinia,  together  with  all  and 
siogalar  her  appurtenances  to  her  in  any  manner  belonging  or  apper- 
taining ;  which  said  ship  or  vessel  has  been  duly  registered  at  Pictou 
aforesaid,  and  a  copy  of  the  certificate  of  such  registry  is  as  follows : — 
[setting  out  the  document,  ante,  p.  708,]  To  have  and  to  hold  the  said 
ship  or  vessel  Lavinia  unto  them  the  said  W.  B.  Fairbanks,  J.  C.  Alli- 
son, and  D.  Allison,  their  executors,  administrators,  and  assigns,  for 
erer :  And  know  ye  also,  that  I  the  said  Alexander  Russell,  for  the 
consideration  aforesaid,  &c.,  have  granted,  bargained,  sold,  assigned, 
transferred,  and  set  over,  and  by  these  presents  do  grant,  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  said  W.  B.  Fairbanks,  Jonathan 
and  David  Allison,  their  heirs,  &c.,  all  and  singular  the  rigging,  ropes, 
oordage,  canvass,  chains,  cables,  anchors,  and  other  goods  and  chattels 
in  the  list  or  schedule  at  the  end  of  these  presents  written,  and  every 
part  and  parcel  thereof.  To  have  and  to  hold  the  same  to  the  said  W. 
B.  Fairbanks,  J.  C.  Allison,  and  D.  Allison,  their  heirs,  &c.,  for  ever : 
Provided  always  nevertheless,  and  it  is  the  true  intent  and  meaning  of 
these  presents,  that,  if  I  the  said  Alexander  Russell,  my  heirs,  &c., 
shall  and  will  well  and  truly  pay  or  cause  to  be  paid  to  the  said  W.  B. 
Fairbanks,  J.  G.  *  Allison,  and  D.  Allison,  their  heirs,  &c.,  the  rutj-tA 
said  principal  debt  of  50002.,  with  lawful  interest  thereon,  in  six  ^ 
months  from  the  date  of  these  presents,  then  these  presents,  and  every 
matter  and  thing  herein  contained,  shall  be  wholly  void."  Then  fol- 
lowed a  covenant  for  title,  and  a  covenant  to  insure,  with  a  power  of 
entry  in  case  of  default,  and  a  power  of  sale. 

This  bill  was  recorded  at  the  Custom-House  at  Pictou,  and  endorsed 
on  the  certificate  of  registry. 

William  Robertson,  whose  name  appears  on  the  several  documents 
mentioned  in  the  case,  was  the  proper  officer  to  issue  them,  subject  to 
the  questions  in  the  case  as  to  the  rights  of  the  different  parties. 

2q2 
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On  the  same  29th  of  March,  1849,  Russell  executed  to  Fsirbanb 
and  Allisons  a  lease  for  one  year  of  the  building-yard  in  which  the 
frame  of  the  vessel  was  then  lying ;  and  on  the  same  day  possession  of 
the  building-yard  and  of  the  vessel  was  given  to  the  defendants. 

At  this  time,  and  before  any  of  the  acts  aforesaid,  the  ship  was  in 
the  following  condition : — She  was  all  planked  outside,  and  all  ceiled 
inside  except  part  of  the  lower  hold,  that  is  to  say,  a  breadth  of  five  or 
aix  feet  between  the  floorheads  and  second  foothook  heads,  to  finish 
which  the  material  was  all  in  the  ship-yard,  sawn  and  nearly  ready  for 
going  on.  Her  bulwarks  were  completed,  except  the  part  round  the 
bows.  Her  decks  were  all  laid,  and  her  lower  deck  beams  were  all  in, 
and  kneed,  but  the  fastening  was  not  all  completed,  for  want  of  iron. 
She  was  squared  off  and  primed  ready  for  caulking ;  and  every  materisi 
requisite  to  finish  the  hull  was  in  the  ship-yard,  prepared  to  go  on  the 
ship ;  and  the  work  would  have  been  done,  but  for  want  of  iron.  The 
caulking,  iron  fastenings  of  beams,  and  completing  bow  bulwarks,  were 
the  principal  things  which  required  to  be  done  to  finish  the  hull  of  the 
Lavinia.     Any  other  work  for  the  hull  was  trifling ;  and  the  materials 

*71  ^1  ^^^  ^^^  *f  >gP^g  b^^  heen  provided.     The  lower  masts  and  spars 
^  were  not  procured  till  after  the  1st  of  April,  1849.     The  vessel 
was  launched  without  masts.    It  is  not  the  practice  at  Pictou  to  lanndi 
such  large  vessels  with  masts. 

A  correspondence  then  ensued  between  the  plaintifis  and  the  defend- 
ants, each  claiming  property  in  the  ship. 

On  the  Ist  of  June,  1849,  the  defendants  wrote  to  the  plaintifis,  u 
follows : — 

«« Having  received  notice  of  your  application  to  the  Lieutenant- 
Governor  of  this  province,  to  have  the  register  of  the  ship  Lavinia  can- 
celled, on  the  plea  that  she  was  previously  your  sole  property,  we  nov 
withdraw  the  terms  of  settlement  oflfered  to  you  in  our  letters  of  the  5th 
of  April  and  18th  of  May,  We  shall  probably  be  enabled  to  realise 
our  claim  on  this  side,  when  the  ship  is  finished,  as  we  now  hold  onr- 
selves  at  liberty  to  dispose  of  her  in  any  way  which  may  appear  to  be 
most  conducive  to  Mr.  Russell's  interests." 

The  defendants  completed  the  ship,  and,  in  the  event  of  the  plaintifi' 
title  to  the  ship  being  established,  it  was  agreed  that  it  should  be  left 
to  Mr.  Richards,  the  average  stater,  to  ascertain  the  amount  necessar 
rily  expended  by  them  for  that  purpose. 

The  ship  was  launched  on  the  17th  of  July ;  and  before  the  Tth  of 
August,  she  was  loaded  by  the  defendants  with  a  full  eargo  of  tbeir 
property ;  and  on  that  day  the  defendants  caused  her  to  be  removed  ont 
of  the  harbour  of  Pictou. 

On  the  first  of  October,  1849,  Russell  executed  to  the  defendants  a 
bill  of  sale  of  the  ship,  expressed  to  be  in  consideration  of  SOOOL  in 
yhich  he  stood  indebted  to  them.     This  deed  having  been  recorded  it 
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the  Custom-House  books  at  Piotou,  the  defendant  Fairbanks  made  the 
Bsual  declaration  of  ownership  pursuant  to  the  8  &  9  Vict.  c.  89,  and 
obtained  a  certificate  of  registry,  in  *which  W.  B.  Fairbanks,  r^^^/j 
Jonathan  C.  Allison,  and  David  Allison,  were  stated  to  be  the  *- 
owners. 

The  vessel  so  laden  was  despatched  for  England  on  the  1st  of  Octo- 
ber, 1849,  and  arrived  at  Liverpool  in  due  course,  where  the  cargo  was 
delivered  to  the  defendants*  agents,  M'Calmont,  Brothers,  &  Co.,  to 
whom  they  had  endorsed  the  bill  of  lading,  on  their  account. 

The  plaintiffs  demanded  the  ship  from  the  defendants,  and  they 
refused  to  deliver  it  up. 

It  was  agreed  that  the  court  should  be  at  liberty  to  draw  such  infer- 
ences as  in  their  opinion  a  jury  might  properly  draw,  and  to  allow  any 
amendment  in  the  description  of  the  property  in  the  declaration,  or  any 
other  amendment  which  might  be  necessary  to  raise  the  question  stated 
for  their  opinion. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs 
were  entitled  to  recover  in  this  action.  If  the  court  should  be  of 
opinion  that  they  were  so  entitled,  the  verdict  entered  for  the  plaintiffs 
(except  as  regards  the  amount  of  damages)  was  to  stand ;  and,  in  that 
case,  the  court  was  asked  to  declare  the  extent  to  which  the  plaintiffs 
were  entitled  to  recover,  and  the  principle  upon  which  the  damages 
were  to  be  estimated  and  ascertained, — ^such  decision  and  principle  to 
be  embodied  in  a  rule  of  court  referring  the  amount  of  damages  accord- 
ing to  such  decision  and  principle  to  Mr.  Richards,  which  amount,  when 
ascertained,  was  to  be  the  sum  for  which  the  verdict  for  the  plaintiffs 
was  to  stand.  But,  if  the  court  should  be  of  opinion  that  the  plaintiffs 
were  not  entitled  to  recover,  the  verdict  was  to  be  set  aside,  and  a  ver- 
dict entered  for  the  defendants. 

The  case  further  provided  that  either  party  was  to  be  at  liberty  to 
turn  the  case  into  a  special  verdict,  in  which  the  inferences  drawn  by 
the  court  were  to  be  treated  as  facts  found  by  the  jury. 

*Sir  Fitzroy  Kelly  (with  whom  was  Bar8tow\  for  the  plain-  r:,,^^^ 
tiffs.(a) — The  facts  disclosed  by  the  special  case  show  that  the  pro-  ^ 
perty  in  the  ship  in  question  vested  in  the  plaintiffs,  independently  of  the 
ship  registry  acts ;  that  the  defendants  have  been  guilty  of  a  conversion ; 
and  that  the  plaintiffs  are  entitled  to  recover  the  value  of  the  ship,  and,  as 
special  damage,  a  sum  equal  to  the  amount  she  earned  upon  the  voyage 
to  England.  The  correspondence  between  the  plaintiffs  and  Russell 
(Jearly  shows  the  advances  made  by  the  former,  and  from  time  to  time 
obtained  by  the  latter,  were  made  and  obtained  upon  the  faith  of  the 
latter *8  transferring  to  the  former  all  his  interest  in  the  Lavinia,  then 

(«)  Th«  eoart  dtclioed  to  hew  the  argnmeDt  antil  th«  parties  had  a|^ed  to  ahide  by  their 
dttenniBation  as  to  the  prioeiple  upon  which  the  damages  were  to  be  assessed^  in  the  treat  of 
thMT  b«iag  of  opinion  that  th#  plaintiSi  were  entitled  to  n  verdict. 
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in  course  of  constraction :  and  the  deed  of  the  20th  of  Jane,  1848,  bj 
vhich  she  was  assigned  to  the  plaintiffs  as  a  security  for  those  advancet, 
assigned  to  them,  not  merely  the  ship  to  the  extent  to  which  she  was 
then  already  built,  but  also  the  materials  which  Russell  had  provided 
for  her  completion ;  and  Russell  by  that  deed  covenanted  to  cause  the  ship 
to  be  registered  for  and  in  the  name  of  the  plaintiffs.  Independently, 
therefore,  of  all  question  as  to  the  ship  registry  acts,  the  property  ia 
the  vessel  was  completely  vested  in  the  plaintiffs  by  that  deed  and  the 
subsequent  registration  in  their  names.  The  defendants,  knowing  all 
this,  procured  a  second  certificate  of  registry,  and  an  assignment  of 
the  ship  to  themselves.  For  this  conversion  they  are  liable  in  trover. 
The  plaintiffs  do  not  need  the  aid  of  ship  registry  acts  to  support  their 
title.  And,  on  the  other  hand,  everything  was  done  under  those  acta 
which  the  law  requires,  to  vest  the  property  in  the  ship  in  them.  The 
*71 5^1  0^)^^^  of  *the  ship  registry  acts  was,  to  confer  certain  privileges 
^  upon  British  ships ;  there  is  nothing  in  them  to  prevent  the 
building  and  sale  of  ships  without  registry.  The  2d  section  of  the  8 
k  9  Vict.  c.  89,  merely  enacts  «<  that  no  ship  or  vessel  shall  be  entitled 
to  any  of  the  privileges  or  advantages  of  a  British  registered  ship,  un- 
less the  person  or  persons  claiming  property  therein  shall  have  caused 
the  same  to  have  been  registered  in  virtue  of  the  3  &  4  W.  4,  c.  55,  or 
of  the  6  O.  4,  c.  110,  or  of  the  4  G.  4,  c.  41,  or  until  such  person  or 
persons  shall  have  caused  the  same  to  be  registered  in  manner  there- 
inafter mentioned,  and  shall  have  obtained  a  certificate  of  such  registry 
from  the  person  or  persons  authorized  to  make  such  registry  and  grant 
such  certificate  as  thereinafter  mentioned :"  and  then  it  prescribes  the 
form  of  the  certificate.  All  that  took  place  at  Pictou,  so  far  as  con- 
cerned the  plaintiffs,  was  in  strict  conformity  with  the  11th  8ection.(a) 

(a)  Which  enacts  "that  ererj  ship  or  rtutX  shall  be  deemed  to  belong  to  tome  port  at  or  stti 
to  which  some  or  one  of  the  owners,  who  shall  make  and  subscribe  the  declaration  required  by 
this  act  before  registry  be  made,  shall  reside ;  and,  whenever  such  owner  or  owners  shall  hsrs 
transferred  all  his  or  their  share  or  shares  in  snob  ship  or  vessel,  the  same  shall  be  regtstere*!  ds 
novo  before  such  ship  or  veuel  shall  sail  or  depart  from  the  port  to  which  she  shaU  then  b«loDg, 
or  from  any  other  port  which  shall  be  in  the  same  part  of  the  united  kingdom,  or  the  sum 
colony,  plantation,  island,  or  territory. as  the  said  port  shall  be  in :  Provided  always,  that,  if  tbs 
owner  or  owners  of  such  ship  or  vessel  cannot  in  sufficient  time  comply  with  the  requtsitet  of 
this  act,  BO  that,  registry  may  be  made  before  it  shall  be  necessary  for  such  ship  or  ressel  to  ssH 
or  depart  upon  another  voyage,  it  shall  be  lawful  for  the  collector  and  comptroller  of  the  port 
where  any  ship  or  vessel  may  then  be,  to  certify  upon  the  back  of  the  existing  certificate  of 
registry  of  such  ship  or  vessel  that  the  same  is  to  remain  in  force  for  the  voyage  upon  which 
the  said  ship  or  vessel  is  then  about  to  sail  or  depart :  Provided  also,  that»  if  any  ship  or  resiel 
shall  bo  built  in  any  9f  the  colonies,  plantations,  islands,  or  territories  in  Asa,  Afries,  or 
America,  to  Her  Majesty  belonging,  for  owners  residing  in  the  united  kingdom,  and  the  msstar 
of  such  ship  or  vessel,  or  the  agent  for  the  owner  or  owners  thereof,  shall  hare  produced  to  the 
eolleotor  and  oomptroUer  of  the  port  at  or  near  to  wbieh  such  ship  or  vessel  was  bnOt,  the  cer- 
tificate of  the  builder  required  by  this  act,  and  shall  have  made  and  subsoribed  a  declaratioB 
before  such  eolleotor  and  comptroller,  of  the  names  and  descriptions  of  the  principal  owners  of 
such  ship  or  vessel,  and  that  she  is  the  identical  ship  or  vessel  mentioned  in  such  eertifieste  of 
the  builder,  and  that  no  foreigner,  to  the  best  of  his  knowledge  and  bcliel^  has  any  iaiercsl 
therein,  the  eolleotor  and  comptroller  of  such  port  shall  eause  snob  ship  or  vessel  to  be  sorTCjsd 
and  measured  In  like  manner  as  is  directed  for  the  porpoit  of  registering  any  ihlp  or  rcssi^ 
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[Jervis,  C.  J. — If  the  *coinptroller*8  certificate  of  the  80th  of  r^^^Q 
January,  1849,  had  been  acted  upon  by  the  Custom  House  autho-  ^ 
rities  at  Liverpool,  all  would  have  been  right.]     It  vrould.     The  comp- 
troller at  Pictou  was  guilty  of  a  breach  of  his  duty,  in  cancelling  that 
certificate,   and  granting  another  to  the  defendants.     The   case   of 
Woods  V,  Russell,  5  B.  &  Aid.  942,  has  an  important  bearing  upon  this 
case.     There,  A.,  a  ship-builder,  contracted  with  B.  to  build  a  ship  for 
him,  and  to  complete  her  in  April,  1819:  the  latter  was  to  pay  for  her 
by  four  instalments, — the  first,  when  the  keel  was  laid,  the  second,  when 
at  the  light-plank,  and  the  third  and  fourth  when  the  ship  was  launched : 
before  the  25th  June,  1819,  the  ship  was  measured  with  the  builder's 
privity,  to  the  intent  that  B.  might  get  her  registered  in  his  name :  on  the 
25th  *of  June»  the  ship-builder  signed  the  usual  certificate  of  her  r^i^Q/^ 
building ;  and,  on  the  26th,  the  ship  was  registered  in  B.*s  name ;  ^ 
and  on  the  same  day  the  third  instalment  was  paid  :  on  the  30th  of  June, 
A.  committed  an  act  of  bankruptcy,  upon  which  a  commission  afterwards 
issued :  on  the  2d  of  July,  the  ship  not  being  then  completed  or  launched, 
the  defendant,  and  a  crew  hired  by  him,  took  possession  of  her,  aad  a 
rudder  and  cordage,  the  former  of  which  was  made  by  the  builder,  and 
the  latter  bought  by  him,  for  the  express  purpose  of  completing  the  ship : 
it  was  held,  that  the  legal  effect  of  the  ship-builder's  having  signed  the 
certificate  to  enable  B.  to  have  the  ship  registered  in  his  name,  was,  to 
vest  the  general  property -in  the  ship  in  B.  from  the  time  the  registry  was 
completed  ;  and  that,  as  the  rudder  and  cordage  were  made  and  bought 
by  the  ship-builder  specifically  for  the  ship,  they  were  to  be  considered 
as  parts  of  the  ship,  and  that  the  property  in  them  also  vested  in  B. 
"This  ship,"  said  Abbott,  G.  J.,  (« is  built  upon  a  special  contract,  and  it 
is  part  of  the  terms  of  the  contract  that  given  portions  of  the  price  shall 
be  paid  according  to  the  progress  of  the  work ;  part  when  the  keel  is  laid, 
part  when  they  are  at  the  light-plank.  The  payment  of  these  instalments 
appears  to  us  to  appropriate  specifically  to  the  defendant  the  very  ship 
80  in  progress,  and  to  vest  in  the  defendant  a  property  in  that  ship,  and 
that,  as  between  him  and  the  builder,  he  is  entitled  to  insist  upon  the  com- 
pletion of  that  very  ship,  and  that  the  builder  is  not  entitled  to  require 
him  to  accept  any  other.    But  this  case  does  not  depend  merely  upon  the 
payment  of  the  instalments ;  so  that  we  are  not  called  upon  to  decide  how 
far  that  payment  vests  the  property  in  the  defendants,  because  here  Paton 
(the  builder)  signed  the  certificate  to  enable  the  defendant  to  have  the 
ship  registered  in  his  (the  defendant's)  name,  and  by  that  act  consented,. 

aad  flbaU  give  th«  maitar  of  anch  ship  or  roiael  a  eertificate  under  their  hands  and  seals,  pur*. 
porting  to  be  under  the  aatbority  of  this  act,  end  stating  when  and  where  and  hj  whom  saeh* 
•hip  nr  vessei  was  built,  the  description,  tonnage,  and  other  particulars  required  on  registry  of 
any  ship  or  vessel ;  and  such  eertiflcate  shall  hare  all  the  force  and  virtue  of  a  eertificate  of 
registry  under  this  let^  during  the  term  of  two  yesn*  unleu  soeh  ship  shall  sooner  arrive  at 
some  place  in  the  united  kingdom ;  and  such  collector  and  comptroller  shaU  trmasait  a  copy  ot 
inch  certificate  to  the  commissioners  of  Uer  MiO^^'^j'*  Customs." 

VOL.  xin, — 59 
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*7911  ^  ^^  *86em8  to  us,  that  the  general  property  in  the  ship  should 
^  be  considered  from  that  time  as  being  in  the  defendant."  So, 
here,  it  was  clearly  the  intention  of  both  parties  to  do  all  they  could 
to  vest  the  ship  in  the  plaintiffs.  The  plaintiffs,  it  is  submitted,  ac- 
quired the  property  in  the  ship  by  the  earliest  of  these  instruments ; 
and  their  right,  if  it  ^ere  necessary,  was  confirmed  by  what  was  done 
under  the  ship  registry  acts. 

With  respect  to  the  damages, — the  plaintiffs  claim  to  be  entitled  to 
the  full  value  of  the  'ship ;  and,  further,  they  claim  to  be  entitled  to 
the  full  amount  of  freight  earned  on  the  voyage  from  Nova  Scotia  to 
Liverpool.     [Jervis,  C.  J. — Can  you  recover  the  value  of  the  freight 
in  this  action?]     It   is   laid  as  special   damage.     [Maulb,  J. — The 
damages  in  trover,  are,  the  value  of  the  thing  converted.     The  fact  of 
the  defendants'  having  used  it  profitably  after  the  conversion,  gives  the 
plaintiff,  I  apprehend,  no  title  to  the  profits.]     If  the  defendants  had 
not  been  guilty  of  the  conversion,  the  plaintiffs  would  have  made  profit 
by  the  use  of  the  ship ;  therefore,  the  proper  measure  of  damages,  is, 
besides  the  value  of  the  ship  at  the  time  of  the  conversion,  the  freight 
she  would,  but  for  the  defendants'  wrongful  act,  have  earned  for  the 
plaintiffs.     [Jervis,  C.  J.,  referred  to  Mercer  v,  Jones,  3  Campb.  477, 
where  Lord  Ellenborough  ruled,  that,  in  trover  for  a  bill  of  exchange, 
the  damages  were  to  be  calculated  according  to  the  amount  of  the  prin- 
cipal and  interest  due  upon  the  bill  at  the  time. of  the  conversion;  and 
to  Davis  V.  Oswell,  7  C.  i  P.  804  (E.  C.  L.  R.  vol.  82),  where,  in  trover 
for  a  horse,  with  an  averment  of  special  damage,  that  the  plaintiff  iras 
put  to  expense  in  hiring  other  horses,  Parke,  B.,  intimated  an  opinion 
that  the  plaintiff  was  entitled  to  recover  the  value  of  the  horse  at  the 
time  of  the  conversion,  and  the  expense  he  had  been  put  to  for  hire  of 
other  horses,  deducting  from  that  amount  the  sum  he  would  have  paid 
*7*^91  ^^^  ^^®  \s,eep  of  his  own  horse  ♦during  the  time.     Maule,  J. — 
•*  What  the  plaintiffs  claim  here,  is,  something  beyond  that.]   This 
is  an  action  on  the  case  for  a  wrong  done.     On  what  principle  can  the 
court  hold  that  all  the  damages  sustained  by  the  plaintiffs  are  not  re- 
coverable ?     The  plaintiffs  have  lost  the  use  of  their  ship  on  the  voyage 
home.     [Maule,  J. — Suppose  the  action  had  been  brought  immediately 
upon  the  conversion  of  the  ship,  the  damages,  you  must  concede,  would 
merely  have  been  the  value  of  the  ship  at  that  time.     Can  you  contend 
that  the  damages  increase  after  the  accrual  of  the  cause  of  action  f] 
There  can  be  no  valid  reason  why  they  should  not :  the  whole  cause  of 
action  is  not  the  conversion ;  but  the  conversion  plus  the  special  damage. 
[Jervis,  C.  J. — If  the  conversion  had  taken  place  at  Liverpool,  the 
point  would  have  been  presented  more  favourably  for  the  plaintiffs. 
The  demand  and  refusal,  however,  are  only  evidence  of  a  conversion; 
and  here  there  was  proof  of  an  actual  conversion  by  the  alteration  of 
the  registry  at  Nova  Scotia.     Maulb,  J. — ^The  value  of  the  ship  0 
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8000Z.,  because  she  is  capable  of  earning  money  bj  carrying  goods  or 
freight.  When  yon  pay  a  man  for  his  ship,  you  pay  him  for  what  it 
can  or  may  or  shall  do  to  produce  profit.(a)] 

BramweU  (with  whom  was  Montagu  Smith\  for  the  defendants.(() — The 
plaintiffs  had  no  property  in  the  ^Lavinia  at  the  time  of  her  r^^^Q 
alleged  conversion  by  the  defendants.     It  may  be  conceded,  on  ^    "' 
the  one  hand,  that  there  may  be  a  contract  for  a  chattel  to  be  made, 
Testing  the  chattel  in  the  vendee  before  its  actual  completion.     But  it 
cannot  be  denied,  on  the  other,  that  something  more  than  mere  words 
of  present  sale  are  required  so  to  vest  it ;  the  court  must  look  at  all 
the  circumstances,  in  order  to  ascertain  the  intention  of  the  parties. 
In  Laidler  v.  Burlinson,  2  M.  &  W.  602,t  T.  L.  brought  trover  for  one- 
fourth  jof  a  ship.     It  appeared,  that,  in  the  year  1883,  and  until  his 
bankruptcy,  one  J.  L.  carried  on  business  as  a  ship-builder ;  and,  oh 
the  16th  of  June,  1888,  the  following  agreement  was  entered  into : — 
<<  Particulars  and  description  of  a  new  ship  now  about  one-third  built 
in  the  yard  of  J.  L.  ;'*  then  followed  a  description  of  the  length, 
breadth,  and  depth  of  the  ship,  the  number  of  tons  she  was  to  carry, 
and  the  timbers,  and  particulars  of  everything  that  she  was  to  be  built 
of  and  supplied  with,  <>for  the  sum  of  1750Z.,  and  payment  as  follows, 
opposite  to  each  respective  name."    This  agreement  was  signed  J.  L. ; 
and,  after  his  signature,  followed  these  words : — «  We,  the  undersigned, 
hereby  engage  to  take  shares  in  the  before-mentioned  vessel,  as  r^iroj^ 
*8et  opposite  our  respective  names,  and  also  the  mode  of  pay-  ^ 
rnent.*^     This  was  signed  by  several  persons,  for  different  shares,  and 
at  different  times,  and,  amongst  the  rest,  by  the  plaintiff,  for  one-fourth, 
in  October,  1838.     Below  these  signatures  was  written  the  following : — 
«« 14th  July,  1838.     I  hereby  agree  to  accept  the  above  price  and  mode 
of  payment.     J.  L."     The  plaintiff  proved  payment  for  his  share,  by 
bills,  before  the  bankruptcy  of  J.  L.     The  T.  C.  Company  signed  the 
agreement  for  one-fourth,  of  which  company  one  H.  was  a  member,  and 
used  to  go  to  look  at  the  vessel  when  building,  and  occasionally  found 

(a)  The  sagge»tioD  tfarown  oal  by  Parke,  6.,  in  Daviei  v.  OsireU,  7  C.  P.  804  (B.  C.  L.  R.  vol. 
82),  was  acted  upon  by  the  Court  of  Queen's  Bench  in  Bodley  o.  Reynolds,  8  Q.  B.  779  (B.  C.  L. 
R.  Tol.  55),  where  fpeeial  damage  was  laid  in  trover  for  carpenter's  tools,  in  respect  of  the 
plaintiff's  being  hindered  from  working,  and,  the  value  of  the  tools  being  10/.,  the  jury,  onder 
the  direction  of  Lord  Denman,  gave  the  plaintiff  20/.  damages.  And  the  court  refused  a  rule 
for  a  new  trial,  or  to  reduce  the  damages, — saying :  "  Where  special  damage  is  laid  and  proved, 
there  can  be  no  reason  for  measuring  the  damages  by  the  value  of  the  chattel  converted." 

(6)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were — 

'*  I.  That  the  property  in  the  ship  and  other  chattels  mentioned  in  the  declaration,  was  not  al 
any  time  vested  in  the  plaintiffs : 

**  2.  That  no  property  in  the  materials  composing  the  unfinished  ship  had  vested  in  the  plain* 
tiffs  on  the  29th  of  March,  1849,  when  the  defendants  took  possession  of  the  same  fh>m  Alexander 
Russell,  as  stated  in  the  ease: 

."  3.  That,  if  the  plaintiffs  are  entitled  to  recover  at  alt,  they  are  entitled  only  to  recover  the 
value  of  the  said  materials  of  such  unfinished  ship  on  the  29th  of  March,  1849 : 

•^  4.  That,  in  no  view  of  the  case,  can  the  plaintlffi  be  entitled  to  recover  the  entire  valae  of 
the  ship,  and  her  apparel,  as-  claimed ; 

»  6.  That  the  plaintiffs  are  not  antitled  to  xMOTor  th«  speolal  damage  tUege^*  * 
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fault  with  the  work,  which  was  improved  in  consequence ;  and  J.  L.  told 
his  foreman  to  act  under  H.'s  direction.     At  the  time  of  the  bankruptcy, 
the  frame  of  the  vessel  was  on  the  stocks  in  J.  L.'s  building-yard,  ia 
an  unfinished  state,  and,  after  the  bankruptcy,  some  of  the  men  con- 
tinued  to  work  upon  her,  and  receive  their  money  from  H.    It  was  held, 
that,  under  these  circumstances,  the  property  in  one-fourth  of  the  vessel 
did  not  pass  to  T.  L.,  the  plaintiff.     Parke,  B.,  there  said  :  «« The  whols 
resolves  itself  into  a  construction  of  the  contract.     Was  it  a  present 
bargain  and  sale  of  the  materials  of  the  ship  lying  there?    .If  a  man 
bargain  for  a  specific  chattel,  though  it  is  not  delivered,  the  property 
passes,  and  an  action  lies  for  the  non-delivery,  or  of  trover, — Langfort 
i;.  Tiler,  1  Salk.  118;   Sheppard*s  Touchstone,  224,  225.     Bat  it  is 
equally  clear  that  a  chattel  which  is  to  be  delivered  in  future  does  not 
pass  hy  the  contracU     Two  questions  arise, — first,  is  this  an  article 
which  would  correspond  with  the  terms  of  the  contract  ? — secondly, 
is  it  a  contract  for  an  article  to  be  finished  ?     In  the  latter  case,  the 
article  must  be  finished  before  the  property  vests."     That  case  is 
very  similar  in  some  of  its  circumstances  to  the  present.     [Maulb, 
J. — The  reasons  there  given  seem  conclusive  to  show  that  the  parties 
*7'^^1  *meant  the  ship  when  built  to  be  transferred.]     So,  here,  the 
^  habendum  in  the  assignment  of  the  20th  of  June,  1848,  shows 
that  the  ship  was  to  become  the  property  of  the  plaintiffs  only  »  when 
the  said  ship  or  vessel  should  be  complete  and  finished."     In  Mucklow 
i;.  Mayles,  1  Taunt.  818,  it  was  expressly  held,  that,  if  a  person  con- 
tracts with  another  for  a  chattel  which  is  not  in  existence  at  the  time 
of  the  contract,  though  he  pays  him  the  whole  value  in  advance,  and 
the  other  proceeds  to  execute  the  order,  the  buyer  acquires  no  property 
in  the  chattel  till  it  is  finished  and  delivered  to  him.    There,  everything 
necessary  to  vest  the  property  in  the  purchaser  concurred,  except  the 
completion  of  the  chattel.     [Maulb,  J. — The  purchaser's  assent  was 
Tfanting.]     In  Acraman  v.  Morrice,  8  C.  B.  449  (E.  C.  L.  R.  vol.  65), 
A.  contracted  with  B.  to  purchase  of  him  the  trunks  of  certain  oak 
trees,  then  felled  and  lying  at  Hadnock,  about  twenty  miles  from  Chep- 
stow.   The  course  was,  for  A.*s  agent  to  select  and  mark  those  portions 
which  he  intended  to  purchase,  and  for  B.  to  sever  the  tops  and  sidings, 
and  float  the  trunks  down  the  river  Wye  to  A.'s  wharf  at  Chepstow, 
and  there  deliver  them.     After  a  portion  of  the  timber  had  been  deli- 
vered, and  the  whole  paid  for,  B.  became  bankrupt ;  whereupon  A.  sent 
his  men  to  B.'s  premises  at  Hadnock,  and  severed  and  carried  away  the 
marked  portions  of  certain  trees.    It  was  held,  that  no  property  in  the 
trees,  or  any  portion  of  the  trees,  which  had  not  been  delivered  by  B., 
passed  to  A.  by  the  contract ;  and  that  there  was  no  delivery  or  ae- 
ceptance  to  satisfy  the  statute  of  frauds ;  and,  consequently,  that  the 
assignees  of  B.  were  entitled  to  recover  the  value,  in  trover.    Maule, 
J.y  there  say^:  <<  The  rights  of  the  defendant  exbt  only  so  far  as  they 
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are  created  by  the  contract.     He  had  at  no  time  a  right  to  deal  vith 
the  whole  tree :  it  was  to  be  severed  bj  the  bankrupt,  and  '^the  t-h^^qi* 
Belected  portion  delivered  to  him  by  the  bankrupt.     Subject  to  ^    *" 
tkat  right,  the  entire  property  remained  in  the  bankrupt,  and  passed 
to  his  assignees. "(a)    [Maule,  J. — The  ground  of  the  decision  there 
was,  that  it  was  impossible  that  the  parties  could  have  contemplated 
that  a  certain  unascertained  portion  of  the  tree  should  belong  to  one 
party,  and  the  rest  to  the  other.]     Woods  v,  Russell  was  cited  in 
Clarke  v.  Spence,  4  Ad.  &  S.  448  (E.  C.  L.  R.  vol.  81),  6  N.  &;  M.  899, 
but  assented  to  only  with  considerable  hesitation.     Suppose  this  ship 
had  been  burnt  before  her  completion,  who  would  have  borne  the  loss  ? 
[Maule,  J. — The  plaintiffs,  if  she  was  their  property.]     The  office  of 
the  habendum  is,  to  limit  the  generality  of  the  grant :  Com.  Dig.  Faity 
(E.  9).     t(  The  office  of  the  habendum  is,  to  name  the  grantee,  and 
limit  the  certainty  of  the  estate.     As,  if  a  man  grants  land  to  A., 
habendum  eidem  A.  et  hseredibus  suis,  or,  hseredibus  de  corpore  suo,  or 
pro  termino  vitae,  vel  annorum.     And,  if  a  limitation  be  to  A.,  haben- 
dum to  the  use  of  him  and  the  heirs  of  his  body,  it  will  be  a  good 
estate-tail ;  for,  it  does  not  operate  by  way  of  use,  but  as  a  limitation 
at  common  law.    So,  the  habendum  may  abridge  or  alter  the  generality 
of  the  premises."     Hob.  171.     [Maule,  J. — The  object  placed  in  the 
very  front  of  the  transaction,  is,  to  give  the  plaintiffs  a  security  for 
their  advances.     How  does  it  accomplish  that,  if  it  gives  them,  as  you 
contend,  only  a  right  of  action  for  a  breach  of  contract  ?]     It  must  be 
remembered  that  the  court  is  dealing  with  the  language  of  unlearned 
persons.     [Maule,  J. — I  think  so,  too,  to  the  extent  of  not  holding 
them  bound  by  the  words  « to  have  and  to  hold,"  in  the  technical  sense 
given  to  them  in  Comyns's  Digest.]     Russell's  merely  saying  that  the 
ship  was  the  plaintiff's  property,  will  not  ^without  more  make  it  r-i^fjt)^ 
theirs.    [Maule,  J. — There  is  the  additional  fact  of  his  causing  ^ 
the  ship  to  be  registered  in  the  plaintiffs*  names.]     That  occurred  at  a 
time  when  the  vessel  was  not  in  a  fit  state  for  registry  under  the  statutes. 
[Maule,  J. — The  certificate  which  Russell  procured  on  the  30th  of 
January,  1849,  though  it  may  not  have  been  a  perfect  registry  of  the 
ship,  still  enured  as  a  sort  of  delivery.]    Although  Russell  did  all  these 
things,  the  certificate  of  registry  was  never  sent  to  the  plaintiffs.     All 
that  was  communicated  to  them  was,  the  information  contained  in  the 
letter  of  the  26th  of  June,  1848,  enclosing  the  bill  of  sale  to  the  plain* 
tiffs.     All  that  the  statements  in  the  case  and  the  correspondence 
amounts  to,  is,  that  the  parties  had  entered  into  a  contract  for  the 
building  and  sale  of  the  ship  in  question  when  it  should  be  completely 
built  and  equipped. 

Then,  what  is  the  damage  the  plaintiffs  have  sustained  by  the  con 
Torsion  complained  of?     The  proper  measure  of  damages,  it  is  sub 

(a)  Sm  WUkiai  v.  Bronhetd,  7  Sootl^  K.  B.  921. 

2R 
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mitted,  will  be,  the  ralae  of  the  ship  at  the  time  of  the  conversion ;  not 
her  value  when  finished  at  the  defendants'  expense ;  still  less,,  the  profit 
that  was  or  might  have  been  earned  on  her  voyage  to  Liverpool.  [Jebyis, 
C.  J. — That  is  the  view  we  all  take.  The  defendants  do  not,  by  con- 
Terting  the  ship,  take  npon  themselves  a  liability  to  complete  her. 
Cresswell,  J. — The  case  shows  that  a  number  of  stores,  cables,  aod 
anchors,  were  sent  out  by  the  plaintiffs :  if  these  were  appropriated  by 
the  defendants  after  the  conversion  of  the  ship,  of  course  the  plaintiffs 
would  be  entitled  to  their  value.  Maule,  J. — The  plaintiifs  ought  to 
get  the  value  of  all  that  the  defendants  took  at  the  various  dates  of  the 
conversions.] 

Sir  F.  Kelly^  in  reply. — The  amount  of  damages  depends  upon  the 
state  of  the  ship  at  the  time  of  conversion.  The  plaintiffs  are  not 
*70ftl  ^"^^  ^^  adopt  the  earliest  ^conversion.  The  defendants  were 
^  guilty  of  a  conversion  when  they  took  the  vessel  and  put  the 
stores  on  board.  If  the  defendants  laid  out  money  upon  the  plaintiffs' 
ship,  they  did  so  of  their  own  wrong.  [Jervis,  C.  J. — In  Martin  r. 
Porter,  5  M.  &;  W.  851,t  where  the  defendant,  in  working  his  coal-mine, 
broke  through  the  barrier,  and  worked  the  coal  under  the  land  adjoin- 
ing, belonging  to  the  plaintiflf,  and  raised  it  for  the  purpose  of  sale, — 
it  was  held,  in  trespass  for  such  working,  that  the  proper  estimate  of 
damages,  was,  the  value  of  the  coal  when  gotten,  without  deducting  the 
expense  of  getting  it :  and  Lord  Abinger  said :  «<  If  the  plaintiff  had 
demanded  the  coals  from  the  defendant,  no  lien  could  have  been  set 
up  in  respect  of  the  expense  of  getting  them.  How,  then,  can  he  claim 
to  deduct  it?  He  cannot  set  up  his  own  wrong."]  That  is  a  distinct 
authority.  So,  in  Greening  v,  Wilkinson,  1  G.  &  P.  625,  it  was  held, 
that,  in  trover,  the  jury  are  not  limited  to  find  as  damages  the  mere 
value  of  the  property  at  the  time  of  the  conversion,  but  they  may  find 
as  damages  the  value  at  a  subsequent  time,  in  their  discretion :  and 
Abbott,  C.  J.,  said :  «« The  plaintiff  might  have  had  a  good  opportonity 
of  selling  the  goods,  if  they  had  not  been  detained."  [Maule,  J.— 
That  is  hardly  consistent  with  the  modern  doctrine.(a)]  If  a  man  takes 
my  ship  in  an  unfinished  state,  and,  without  my  knowledge,  lays  oat 
money  upon  her,  may  I  not  demand  my  ship  with  all  its  improvements? 
[Cresswell,  J. — »*  Without  your  knowledge !"  Here,  the  money  was 
not  expended  upon  the  ship  until  after  the  plaintiffs  had  notice  that  the 
defendants  asserted  a  claim  to  her.  This  appears  from  the  defendants' 
letter  to  the  plaintiffs  of  the  Ist  of  June,  1849.J  It  is  immaterial 
whether  the  money  is  expended  by  the  wrongdoer  with  or  without  the 

♦7291  ''^^^^^^g®  ^f  ^^^  ^""^^  *owner  of  the  property,     [Maule,  J. — It 

may  be  that  the  wrongdoer,  who  acquires  no  property  in  the 

thing  he  converts,  acquires  no  lien  for  what  he  expends  upon  it;  and 

the  owner  may  bring  detinue  or  trover.     But  it  does  not  follow,  that, 

'tt)  Vide  Petenon  v.  Ajn,  aati,  p.  853. 
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if  tfae  owner  brings  trover,  be  is  to  recover  tbe  fall  value  of  the  thing 
in  its  improved  state.  The  proper  measure  of  damages,  as  it  seems  to 
me,  is,  the  amount  of  the  peconiary  loss  the  plaintiffs  have  sustained  by 
the  conversion  of  their  ship.  Jbrvis,  C.  J. — That  is,  what  she  was 
really  worth  when  the  defendants  converted  her :  the  plaintiffs  have 
loBt  the  value  of  the  vessel  before  the  defendants  began  to  lay  out 
money  upon  her.]  It  would  be  competent  to  a  jury  to  give  the  value 
at  the  one  time  or  the  other.  [Maule,  J. — It  never  could  have  been 
intended  here  that  Mr.  Richards  should  have  power  to  exercise  that 
sort  of  discretion  which  Lord  Tenterden,  in  Gh*eening  v,  Wilkinson, 
speaks  of  being  exercised  by  the  jury.]  There  is  no  warrant  for  say- 
ing that  the  plaintiffs*  right  is  limited  to  the  value  of  the  ship  only  after 
deducting  what  the  defendants  have  wrongfully  laid  out  in  completing 
her.  [Jbrvis,  C.  J. — In  strictness  that  may  be  so :  but  no  jury  would 
give  such  damages :  they  would  always  give  what  they  conceived  the 
plaintiff  Juitlt^  entitled  to.]  Bat  for  the  defendants*  wrongful  act, 
Bussell  would  have  completed  the  vessel,  and  the  plaintiffs  would  have 
earned  freight. 

Jbrvis,  C.  J. — ^We  all  think  that  the  proper  principle  on  which  to 
estimate  the  damages  in  this  ease,  will  be,  the  value  of  the  ship,  and  all 
bor  stores,  &c.,  on  the  29th  of  March,  1849,  the  time  when  Russell 
ceased  to  work  upon  her  on  the  plaintiffs'  account,  and  when  the  defend- 
ants took  possession  of  her ;  and  that,  as  a  mode  of  ascertaining  such 
▼alae,  the  arbitrator  should  consider  what  would  have  been  the  value 
of  tfae  ship  at  Pictou,  if  ^she  had  been  completed  by  Russell  r4,>ra/v 
according  to  his  contract  with  the  plaintiffs,  and  deduct  there-  ^ 
from  the  money  that  would  necessarily  have  been  laid  out  by  Russell 
after  the  29th  of  March,  1849,  in  order  to  complete  her  according  to 
the  contract. 

This  mode  of  computing  the  damages  having  been  assented  to  by  the 
eonnsel  on  both  sides,  the  court  proceeded  to  pronounce  judgment. 

Jbrvis,  C.  J. — The  parties  having  agreed  as  to  the  principle  upon 
which  the  amount  of  damages  should  be  ascertained  by  the  referee,  one 
question  only  remains  to  be  determined  by  us,  vis.  whether,  upon  the 
facts  disclosed  in  the  special  case,  the  plaintiffs  are  entitled  to  recover 
at  aP.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover.  The 
qneation  turns  entirely  upon  the  effect  of  the  bill  of  sale  of  the  20th  of 
Tune,  1848 :  and,  no  doubt,  as  Mr.  Bramwell  says,  it  resolves  itself  into 
«  question  of  the  construction  of  the  contract.  There  are,  unquestiona- 
bly, cases  where  a  contract  such  as  this  would  vest  the  property  at  once 
in  tbe  purchaser :  and,  on  the  other  hand,  it  is  equally  clear  that  there 
may  be  cases  where  the  contract  would  take  effect  as  a  transfer  of  tbe 
property  only  when  the  <^ttel  is  completed.  It  seems  to  me  that  this 
contract  falls  wTtbin  the  former  description.  Although  there  are,  in  the 
4eed  of  the  2Qth  of  Janci  1848,  tiie  words  of  qualification  relied  i^p^n 
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by  the  defendanta, — <^  To  have  and  to  hold  the  said  ship  or  vessel,  with 
the  appnrtenanoes,  together  with  the  said  boats,  &c.,  to  the  said  Jamea 
Reid  and  James  Stewart,  their  executors,  &c.,  to  their  absolute  use  sad 
benefit  and  behoof  .for  ever,  when  the  $aid  $hip  or  veeeel  shall  be  em- 
flete  andfiniihed^  in  as  full,  ample,  and  perfect  a  manner  as  if  the  ssid 
*7^11  ^^^^  ^^  vessel  were  ready  for  sea,  and  ready  to  be  delivered  to 
^  *ihe  said  James  Reid  and  James  Stewart  at  the  time  of  execat- 
ing  these  presents,'* — ^yet,  when  one  reads  the  whole  of  the  instrument, 
it  is  plain  that  it  was  not  intended  so  to  limit  it.  The  object  was,  to 
give  the  plaintiffs  a  security  for  advances  already  made  and  to  be  made. 
What  security  would  they  get  by  having  Russell's  contract  only  ?  The 
deed  begins  by  professing  to  be  a  security :  and  the  plaintiffs  continue 
to  act  upon  the  faith  of  it.  Russell,  having  once  parted  with  his  pro- 
perty in  the  ship,  could  not  make  a  legal  contract  of  sale  with  the  de- 
fendants* It  is  possible,  that,  if  there  had  been  no  bill  of  sale,  bat 
nothing  more  than  advances  made  by  the  plaintiffs  upon  the  faith  of  tbo 
contract  appearing  upon  the  correspondence,  the  act  of  Russell  in  pro- 
curing the  ship  to  be  registered  in  the  plaintiffs*  names,  would  hsTe 
been  sufficient  to  bind  the  property  in  her.  But  it  is  unnecessary  to 
consider  that,  there  being  an  absolute  sale  on  the  20th  of  June,  1848, 
which  clearly  vested  the  property  in  the  plaintiffs.  That  being  so,  it  is 
conceded  that  there  was  a  conversion  by  the  defendants  on  the  29th  of 
March,  1849:  and  therefore  it  follows  that  the  plaintiffs  are  entitled  to 
recover  the  value  of  the  ship,  to  be  ascertained  according  to  the  princi- 
ple agreed  upon.  My  Brother  Cresswell,  who  has  been  obliged  to  go, 
desired  me  to  say  that  he  entirely  concurred  in  this  judgment. 

Maulb,  J. — I  am  of  the  same  opinion.  Construing  this  contract 
according  to  the  plain  and  obvious  intention  of  the  parties,  as  we  are 
bound  to  do,  I  entirely  agree  with  the  view  which  the  Lord  Chief  Jus- 
tice has  presented.  The  object  of  the  bill  of  sale  was,  to  give  the 
plaintiffs  a  security  for  the  advances  already  made,  and  for  the  advances 
agreed  to  be  made,  for  the  purpose  of  building  the  ship.  Unless  the 
property  in  the  ship  passed  at  that  time,  there  would  be  no  security  at 
«7Q91  ^'^*  *'^  must,  therefore,  have  been  intended  that  the  property 
^-^  should  pass.  So  far,  indeed,  from  the  deed  evidencing  an  inten- 
tion not  presently  to  pass  the  property,  it  shows  that  they  meant  not 
only  to  pass  all  that  was  capable  of  passing,  but  they  also  sought  to 
pass  something  which  clearly  could  not  pass.  When  you  see  parties 
struggling  to  pass  that  which  by  law  cannot  pass  by  the  instrument,  it 
would  be  rather  a  strained  construction  to  hold  that  it  did  not  pass 
what  they  can  pass,  and  what  they  evidently  intended  should  pass.  The 
ship  on  the  stocks  is  described  as  the  principal  thing  intended  to  pass. 
It  was  capable  of  passing,  and  the  words  of  the  instrument  are  sufficicBt 
to  pass  it.  The  habendum  has  relation  properly  to  the  ship  to  be  com* 
pleted:  bat  it  is  by  no  means  inconsistent  with  the  passing  of  that 
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which  was  at  that  time  in  existence  and  completed,  that  the  whole  when 
completed  and  finished  should  be  held  by  the  plaintiffs  as  their  ship. 
There  is  nothing,  in  my  opinion,  to  defeat  the  manifest  intention  of  the 
parties,  to  be  gathered  from  the  earlier  part  of  the  instrument. 
TalfoubDi  J.|  concurred.  Judgment  for  the  plaintiffs. 


•UDNEY  V.  THE  HONOURABLE  EAST  INDIA  COM-  p^-oo 

PANY.     June  6.  ^  *i 

Tbe  B«ngi]  Ciril  SerriM  Annaity  Fond,  ii  a  fond  formed  in  India,  under  the  lanctfon  of  t)i« 
EMt  India  Companjr,  by  the  sabeeripiions  of  their  civil  lerrftnU  upon  the  Bengal  eetablidi* 
meot,  aogmented  bj  contribatione  from  the  company ;  and  a  civil  icrvant  who  baa  regularly 

'  rabseribed  to  the  fnnd,  and  retires  after  the  regular  period  of  service,  becttmes  entitled  to 
neeive  th«re<Nii  an  aaanity  of  10,dOd  mpaea.  The  (bnd  is  invetted  in  India,  and  managed 
there  by  a  committee  of  nine,  four  of  whom  are  oflBeially  connected  with  the  government. 

Bj  an  arrangement  with  the  company,  the  annuitants  have  the  option  of  receiving  their  annuity 
in  India,  from  the  managen  of  the  (kind,  or  of  being  paid  at  d)e  East  India  House  in  Londdb, 
at  the  rate  of  2«.  per  aieca  mpee, — the  company  being  in  that  ease  provided  ont  of  the  fnnd 
with  moneys  for  the  purpose  of  making  the  payments. 

Ths  pkintiff,  a  retired  civil  servant,  entitled  to  a  pension  of  lOOOf.  a  year,  whoso  permanepl 
midenee  was  in  Franee,  eleoted  to  receive  bis  annuity  In  London : — 

Held,  that  the  annuity  was  not  subject  to  income-tax,  under  the  5  A  I  Vict  o.  35,  not  being 
payable  out  of  any  fund  in  England ;  and  that  he  might  maintain  an  action  for  money  had 
and  received  agalnat  the  company  to  recover  sums  deducted  and  retained  by  them  in  respeel 
of  iueh  tax,  and  paid  over  to  the  commissionen. 

The  following  case  was,  by  consent  under  a  judge's  order,  stated  for 
the  opinion  of  the  court  :— 

The  action,  which  was  for  money  had  and  received  and  upon  an 
accoant  stated,  with  pleas  of  never  indebted,  and  payment,  was  brought 
to  recover  262.  9«.  Sd.,  being  an  amount  deducted  for  income-tax  alleged 
by  the  defendants  to  be  payable  by  the  plaintiff  in  respect  of  an  annuity 
to  which  he  was  entitled  ont  of  the  Bengal  Civil  Service  Annuity 
Fond,  which  sum  the  defendants  had  since  paid  over  to  government| 
and  in  respect  of  which  the  plaintiff,  under  the  circumstances  hereiii- 
after  set  forth,  contended  that  such  income-tax  was  not  chargeable. 

The  Bengal  Civil  Service  Annuity  Fund  is  a  fund  formed  in  India, 
under  the  sanction  of  the  East  India  Company,  by  subscriptions  of 
such  of  their  civil  servants  upon  the  Bengal  establishment  in  India, 
including  such  as  may  be  in  England,  as  are  desirous  of  partaking  of 
the  benefits ;  and  a  civil  servant  who  has  regularly  subscribed  to  the 
fand,  and  retires  after  having  gone  through  the  regular  period  of 
service,  becomes  entitled,  by  the  rules  of  the  fund,  to  receive  thereout 
the  yearly  sum  of  10,000  rupees,  or  10002.,  payable  quarterly. 

*The  fund  is  composed  of  the  moneys  subscribed  by  the  civil  r^^Woj 
servants  as  aforesaid,  and  of  moneys  contributed  thereto  by  the  ^ 
East  India  Company,  and  is  invested  in  India,  and  managed  there  by  » 
eommittee  of  nine,  of  whom  four  are,  ex  officio,  the  chief  secretary  to 
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government,  the  accoantant-general,  the  snb-treasarer,  and  the  chief 
auditor :  the  other  five  are  Bubscribers,  and  elected  at  a  general  meet- 
ing. The  members  of  the  committee  are  also  trustees  for  the  funds  of 
the  institution. 

By  an  arrangement  with  the  East  India  Company,  the  annuitasts 
have  the  option  either  of  receiving  their  annuity  in  India  from  the 
managers  of  the  fund,  or  of  being  paid  at  the  East  India  House  ia 
London,  the  company  being  in  that  case  provided  out  of  the  fund  with 
moneys  for  the  purpose  of  making  the  payments. 

The  rules  of  the  fund  were  to  be  referred  to  by  either  party,  hm) 
were  to  be  taken  as  forming  part  of  the  case. 

The  plaintiff  became  a  subscriber  to  the  fund  in  the  year  1825;  and, 
having  gone  through  the  regular  course  to  entitle  himself  to  become  a& 
annuitant,  he,  on  the  6th  of  March,  1851,  retired  from  the  service,  aod, 
having  elected  to  receive  payment  at  the  East  India  House  in  London, 
applied  to  the  managers  of  the  fund  for,  and  obtained,  a  certificate,  the 
contents  of  which  were  true,  and  were  as  follows : — 

«No.  6,  of  1848-9. 

<(We,  the  undersigned  managers  of  the  Bengal  Civil  Service  Annuity 
Fund,  do  hereby  certify  that  George  Udney,  Esq.,  lately  a  civil  servant 
in  the  Honourable  East  India  Company's  Bengal  establishment,  sob- 
acribing  to  the  said  fund,  and  qualified  by  service  and  residence  in  India 
to  retire  on  an  annuity,  having  received  credit  in  account  with  the  sal  I 
annuity  fund  for  the  full  sum  required  under  the  rules  of  the  said  fand, 
♦7^^1  ^^  entitle  him  to  an  annuity  continued  to  the  date  of  his  decease, 
^  *at  the  rate  of  10002.  sterling  a  year,  commencing  from  the  6th 
day  of  March,  1851,  and  ending  with  the  day  on  which  he  may  die, 
payable  quarterly,  the  said  Qeorge  Udney,  Esq.,  is  accordingly  entitled 
.to  demand  and  to  receive  from  the  Honourable  the  Court  of  Direeton 
of  the  East  India  Company  in  London,  the  sum  of  157/.  6«.  IJ.  on  the 
1st  day  of  May,  1851,  and  a  sum  of  2502.,  on  the  1st  day  of  every 
pucceeding  August,  November,  February,  and  May,  during  the  coa- 
tinuance  of  his  natural  life :  And  we  do  hereby  further  certify,  that,  oa 
the  death  of  the  said  George  Udney,  Esq.,  his  executors,  administrators, 
or  assigns,  are  entitled  to  demand  and  to  receive  from  the  aforesaid 
Honourable  Court  in  London,  on  the  day  a-hereon  the  next  payment 
of  a  part  of  this  annuity  would  have  become  due  if  the  said  George 
Udney  had  been  alive  on  that  day,  whatever  portion  of  this  annnitj 
may  have  accrued  to  the  said  George  Udney,  Esq.,  on  the  day  of  his 
death,  and  may  not  have  been  already  paid. 

«*  (Signed  by  eight  of  the  managers.) 

«  Calcutta,  6th  March,  1851." 

After  a  service  of  twenty-three  years  in  India,  the  plaintiff  cameta 
England  on  the  21st  of  April,  1851,  and,  after  a  temporary  stay  for 
^he  purpose  of  settling  his  affairs,  he,  on  the  20th  of  June,  in  the  saM 
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year,  went  with  his  family  to  Boulogne,  in  France,  where  he  fixed  his 
permanent  residence,  and  has  ever  since  resided. 

Before  leaving  England,  the  plaintiiT,  by  power  of  attorney,  anthe=- 
rized  Messrs.  Willis,  Percival,  k  Co.,  bankers  in  Lombard  Street, 
jointly  and  severally  to  receive  the  amount  of  his  annuity,  and  it  has 
ever  since  been  paid  to  them,  with  the  deductions  hereinafter  mentioned* 

The  course  of  receiving  payment,  was,  that  the  plaintiiT's  bankers 
filed  at  the  East  India  House,  in  London,  the  before-mentioned  certifi- 
cate of  the  managers  of  the  fund,  and,  upon  delivering  in  a  certificate 
that  the  ^annuitant  was  alive,  received  a  check  for  each  instal-  r^^^f* 
ment  of  the  annuity  (commonly  called  a  warrant),  signed  by  *- 
three  of  the  directors  of  the  East  India  Company,  and  addressed  to  the 
cashiers  of  the  Bank  of  England.  The  case  then  set  out  the  warrants, 
the  form  of  which  was  as  follows : — 

<<  East  India  Company. 
<cNo.  38.     To  the  cashiers  of  the  Bank  of  England. 

<(You  may  pay  to  Mr.  George  Udney,  late  of  the  Bengal  civil 
service  establishment,  or  bearer,  two  hundred  and  forty-two  pounds, 
ten  shillings,  and  twopence,  annuity  for  the  quarter  ending  Slst  July, 
1851. 

£250    0     0 

« Income  tax 7    5  10—242  14    2 

Stamp     ...40 


« Payable  1st  August,  1851.  £242  10    2 

<«  By  order  of  the  Finance  and  Home  Committee, 

<(  (Signed  by  three  directors)." 

The  following  correspondence  has  taken  place  between  the  plaintiff 
and  the  defendants : — 

"Boulogne,  27  November,  1851. 

(( To  the  Secretary  to  the  Hon.  Court  of  Directors  of  the  East  India 
Company. 

«  Sir, — The  Bengal  Civil  Service  Annuity  Fund  pay  into  the  trea- 
sury of  the  East  India  Company  in  Calcutta,  certain  rupees  on  my 
account,  on  the  1st  May,  1st  August,  1st  November,  and  1st  February 
in  each  year,  on  an  understanding  with  the.  East  India  Company  that 
they  give  me  in  London  the  equivalent  of  the  said  rupees,  at  an  ex- 
change of  2s.  the  sicca  rupee.  The  East  India  Company,  on  the  faith 
that  the  said  rupees  are  paid  to  them  by  the  fund  in  Calcutta  on  my 
account,  on  the  dates  mentioned,  profess  to  give  me  in  London,  on  those 
dates,  the  equivalents  accordingly,  that  is  to  say,  at  the  exchange  of 
2i.  the  sicca  rupee.  The  transaction  *is  in  fact  an  exchange  r^i^qy 
operation  between  the  East  India  Company  and  myself.  They  ^ 
receive  my  rupees  in  Calcutta,  and  pay  me  for  them  in  pounds  sterling 
in  London.     For  the  payments  understood  to  have  been  made  by  tha 
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fond  to  the  East  India  Company  in  Calcutta  on  my  account,  on  the  Ist 
May,  1st  August,  and  Ist  November  of  this  year,  I  have,  through  my 
attorney,  received  ii  LoP'^on  from  the  East  India  Company  the  equira- 
lents  at  the  exchange  mentioned,  less  8  per  cent.  And  I  write  now  to 
request  that  this  balance  may  be  paid  by  the  East  India  Company  to 
me  in  London,  through  my  attorney.  You  will  observe  that  this  is  not 
the  case  of  an  annuity  paid  in  England,  and  by  the  East  India  Com- 
pany, but  of  an  annuity  paid  in  India,  and  by  the  Bengal  Civil  Service 
Annuity  Fund  there.  (Signed)  «  G.  Udnky. 

^'  P.  S.  As  late  sub-treasurer  in  Calcutta  to  the  East  India  Com- 
pany, I  know  that  they  receive  there  from  the  Bengal  Civil  Service 
Annuity  Fund,  also  there,  payment  in  rupees  on  account  of  the  annui- 
tants in  Europe,  of  their  annuities  from  the  fund,  the  rupees  being 
re-payable  in  London  by  the  East  India  Company  to  the  parties,  at  die 
exchange  of  2s.  the  sicca  rupee.  The  entries  in  the  public  accoants 
will,  on  reference,  prove  this  at  once.  See  further  the  77th  paragraph 
of  the  Court's  letter,  dated  the  8th  of  December,  1824,(a)  in  the  public 
department,  to  the  Governor  General  in  council,  at  Fort  William,  in 
Bengal." 

To  this  letter  the  plaintiff  received  the  following  reply : — 
^.-o^-i  *"  East  India  House,  4  December,  1851. 

•^  "  Sir, — I  am  commanded  by  the  court  of  directors  of  the 
East  India  Company  to  acknowledge  the  receipt  of  your  letter  dat€d 
the  27  th  ult.,  and  to  acquaint  you,  in  reply,  that  it  was  optional  to  jon, 
on  retirement  from  the  service,  to  receive  your  annuity  from  the  Bengal 
Civil  Service  Annuity  Fund  in  India,  in  the  established  currency,  or  in 
England,  from  the  company's  treasury,  at  the  rate  of  lOOOZ.  a  year; 
and  that,  having  chosen  the  latter  mode,  and  being  paid  accordingly,  lesa 
the  income-tax,  the  court  considers  that  your  claim  has  been  full/ 
satisfied.  (Signed)  "  J.  C.  Melville." 

Upon  the  receipt  of  this  reply,  the  plaintiff  again  addressed  the  secre- 
tary, as  follows : — 

"Boulogne,  8th  January,  1852. 

"  To  the  Secretary  to  the  Hon.  Court  of  Directors  of  the  East  India 
Company. 

"  Sir, — In  reply  to  your  letter  of  the  4th  December,  1851,  in  answer 
to  mine  of  the  27th  November,  I  have  the  honour  to  represent  to  you, 
for  the  information  of  the  honourable  court  of  directors,  that  their  pay- 
ments to  me  in  exchange  for  moneys  of  an  annuity  received  by  the  East 
India  Company  on  my  account  in  Calcutta,  from  the  Bengal  Ciril 
Service  Annuity  Fund  there,  are  payments  of  profits  or  gains  from 

(a)  "  AlthoQgb  we  cannot  aeqaiesce  {n  this  reqaest,  to  far  m  re»pecU  the  nite  of  exrhan^ 
yet,  from  a  desire  to  meet  the  conTenienee  of  the  retired  ffervnntit,  we  hare  dctcnnined  rfail 
erery  annuity,  aa  it  shall  become  doe,  be  paid  over  by  the  manajj^en  of  the  fund  to  yoar  •ttrera- 
ment,  and  issaed  to  the  annuitant!  by  the  eompany  in  England,  at  an  exchange  of  2«.  per  tiea 
npee." 
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property  oat  of  Great  Britain,  and  not  in  Ireland,  to  a  party  residing 
oat  of  Great  Britain ;  and  that  such  profits  or  gains  so  paid  are  not 
liable  to  charge  under  the  income-tax  act,  tLnd  are  not  even  exemptiona 
under  it.  Since  September,  1842,  I  have  not  been  in  Great  Britain  for 
more  than  two  months, — viz.  from  the  2l8t  of  April,  1851,  to  the  20th  of 
June,  1851, — and  then  for  a  temporary  purpose  only.  And  I  am  now 
residing  here  with  my  family,  and  have  been  so  residing  here  con- 
tinuously since  the  20th  June  last,  in  a  house  which  I  have  on  lease  for 
a  *year  from  that  date.  I  am  ready  to  make  affidavit  of  these  r^rroq 
facts,  for  the  satisfaction  of  the  honourable  court,  should  they  ^ 
require  it.  I  trust  there  may  be  no  further  objection  to  their  payment 
to  my  attorney  in  London  of  the  balances  due  to  me  by  the  East  India 
Company,  and  referred  to  in  my  said  letter  to  you  of  the  27th  Novem- 
ber last.  (Signed)  "G.  Udney." 

To  this  the  plaintiff  received  the  following  reply : — 

'  ''East  India  House,  24  January,  1852. 

''  Sir, — I  have  laid  before  the  commissioners  of  income-tax  for  this 
department,  your  letter  dated  the  8th  instant,  addressed  to  the  secretary 
to  the  court  of  directors,  claiming,  upon  the  ground  that  you  reside  out 
of  Great  Britain,  to  be  exempted  from  the  charge  of  income-tax  upon 
the  annuity  from  the  Bengal  Civil  Service  Annuity  Fund  which  is  paid 
to  you  from  the  company's  treasury  in  London:  and,  in  reply,  I  am 
directed  to  acquaint  you  that  your  request  is  inadmissible,  under  the  act 
5  &;  6  Vict.  c.  85,  sched.  (E.),  which  prescribes  the  levying  of  duties  upon 
all  annuities,  pensions,  salaries,  &c.,  payable  by  the  East  India  Company, 
the  same  to  be  detained  at  such  times  in  each  year  as  the  said  sums  shall 
be  payable  to  the  persons  entitled  thereto. 

(Signed)  "  J.  C.  Melville,  jun., 

''  Clerk  to  the  commissioners." 

The  plaintiff,  on  the  12th  of  March,  1852,  again  addressed  the  secre* 
tary  to  the  court  of  directors,  as  follows : — 

"  Sir, — I  have  not  been  favoured  by  you  with  an  answer  to  my  letter 
to  you  of  the  8th  of  January  last.  In  addition  to  the  balances  of  money 
due  to  me  by  the  East  India  Company,  and  referred  to  in  my  said  letter 
to  you,  and  in  my  letter  to  you  of  the  27th  November,  1851,  there  is , 
now  a  further  balance  due  to  me  by  the  East  India  Company,  making  an 
aggregate  of  26/.  9i.  8d.,  viz. 

*<'  Balanee  on  pajment  to  me  by  E.  L  Co.  May,  1851,         •  .       £4  110 

*740]        "Do Aagust,  18M,  .             7    5  10 

•<Do. Nor  ember,  1851,  .          7    5  10 

"00. •       •       .  February,  1852,  .        .7510 

«£2A     0    3 

'^  I  am  residing  out  of  Great  Britain,  and  have  not  been  there  for 
years  past,  except  for,  a  temporary  purpose,  from  21st  April,  1851,  to 
20th  Jane,  1851.     Should,  therefore,  these  sums  not  be  paid  by  the  ' 
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Bast  India  Company  to  my  attorney  in  London,  I  may  be  reluctaKiT 
compelled,  to  proceed,  after  the  5th  of  April  next,  to  enforce  pajasi; 
by  process  of  law,  as  for  moneys  had  and  received  by  them  to  mj  »e. 
With  regard  to  a  letter  which  has  reached  me,  dated  East  India  HooBe, 
24  January,  1852,  and  purporting  to  be  from  the  commissioners  of 
income-tax  for  this  department,  I  observed  that  what  they  admit  to  be 
an  annuity  from  'the  Bengal  Civil  Service  Annuity  Fund,'  and  vbtt 
they,  as  directors  of  the  East  India  Company,  must  know  from  their 
own  accounts  to  be  paid  in  India,  they  class  under  sched.  (E.)  of  the  act 
5  &  6  Vict.  c.  85.  This  schedule  I  subjoin,  and  add,  as  relevant  to  it, 
an  extract  from  s.  100  of  the  same  act,  for  prescribing  rules  for  charg- 
ing the  duties  under  sched.  (D.) 

« *  Schedule  (E.) 

"  *  Upon  every  public  office  or  employment  of  profit,  and  upon  every 
annuity,  pension,  or  stipend  payable  by  Her  Majesty,  or  out  of  the 
public  revenue  of  the  united  kingdom,  except  annuities  before  charged 
to  the  duties  in  sched.  (C),  for  every  20s.  of  the  annual  amount  thereof 
respectively,  there  shall  be  charged  yearly  the  sum  of  7d.' 

**  Extract  from  s.  100,  sched.  (D.) 

'' '  The  said  last-mentioned  duties  shall  extend  to  every  description  of 
property  or  profits  which  shall  not  be  contained  in  either  of  the  said 
♦74.11  schedules  (A.),  (B.),  or  (C),  *and  to  every  description  of  employ- 
-^  ment  of  profit  not  contained  in  sched.  (E.),  and  not  specially 
exempted  from  the  said  respective  duties,  and  shall  be  charged  annual^ 
on  and  paid  by  the  persons,  bodies  politic  or  corporate,'  &c. 

<'  Now,  allowing  the  utmost  diiference  of  opinion  consistent  with  a 
reasonable  interpretation  of  these  words,  or  of  any  other  part  of  the 
act,  it  is  manifestly  impossible  that  <  an  annuity  from  the  Bengal  Civil 
Service  Annuity  Fund,'  paid  in  India,  can  be  included  under  sched. 
(E.),  or  any  other  schedule  than  sched.  (D.).  I  am  surprised,  therefore, 
that  the  commissioners,  who  are  bound,  by  the  oath  or  affirmation  of 
sched.  (F.),  to  judge  <  truly,  faithfully,  impartially,  and  honestlj,' 
according  to  the  best  of  their  skill  and  knowledge,  in  respect  to  sched. 
(D.),  should  so  strangely  misunderstand  the  plain  words  and  intention 
of  the  statute.  (Signed)     "  6.  Udney." 

To  this  letter,  the  secretary  replied  as  follows  : — 

<'East  India  House,  March  18,  1852. 

<«  Sir, — I  am  commanded  by  the  court  of  directors  of  the  East  India 
Company  to  acknowledge  the  receipt  of  your  letter  dated  the  12th 
instant,  regarding  the  charge  of  income-tax  upon  your  annuity  from  the 
Bengal  Civil  Service  Annuity  Fund  ;  and,  in  rep1y„  I  have  to  refer  you 
to  the  communications  addressed  to  you  upon  the  subject,  under  date 
the  4th  December  and  the  24th  January  last, — the  latter  of  which  com- 
munications was  signed  by  the  clerk  to  the  commissioners  of  income- 
tax  for  this  department,  and  addressed  to  yon  by  their  order. 

(Signed)    <«  J.  C.  Mslyills.'* 


i 
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The  qnestion  for  the  opiDion  of  the  court  was, — whether,  under  the 
circumstances  above  stated,  the  present  action  was  maintainable  by  the 
plaintiflf.  If  the  court  should  be  of  opinion  in  the  negative  thereof, 
their  judgment  was  to  be  entered  for  the  defendants,  of  nolle  r^^^o 
'''prosequi ;  but,  if  the  court  should  be  of  the  contrary  opinion,  ^ 
the  judgment  was  to  be  entered  for  the  plaintiff,  by  confession,  for  262* 
9«.  3(2.,  the  amount  of  the  said  deductions. 

The  plaintiff  in  person  applied  for  leave  to  set  down  the  case  for 
argument,  the  Master  having  objected  to  receive  it  inasmuch  as  it  bore 
the  signature  of  counsel  for  the  defendants  only.  Mr.  Udney  stated 
that  he  intended  to  argue  the  case  himself,  and  therefore  he  submitted 
that  his  own  signature  was  sufficient. 

Jervis,  C.  J. — Where  a  case  is  stated  by  counsel,  the  court  usually^ 
requires  it  to  be  authenticated  by  their  signature.  But,  in  Archbold's 
Practice,  8th  edit.  p.  442,  I  find  it  laid  down,  upon  the  authority  of 
Pxice  V.  Quarrell,  6  Jurist,  604,  11  Law  Journ.  N.  S.,  Q.  B.  84,  that, 
<^  it  is  not  absolutely  necessary  that  the  case  should  be  signed  by  coun-* 
sel ;  but  that  anything  which  shows  consent  to  a  case  as  stated,  is 
8ufficient.'*(a)  I  see  no  reason  why  a  case  signed  by  the  plaintiff  on 
the  one  side  and  the  defendants'  counsel  on  the  other,  should  not  be 
considered  sufficient  to  show  consent. 

*The  case  now  came  on  for  argument.  r*74<l 

The  plainitiff,  in  person,  submitted  that  the  property  out  of  ^ 
which  the  annuity  in  question  issues  being  invested  in  India,  and  the 
r^-i^aity  being  received  by  him  in  India  by  the  hands  of  the  East  India 
Company,  and  he  himself  not  being  resident  in  Great  Britain,  it  wae 
not  chargeable  with  income-tax  under  any  of  the  provisions  of  the  5  k 
6  Vict.  c.  36. 

Walford  was  called  upon  to  support  the  defendants*  view. — This 
annuity  is  payable  and  paid  out  of  the  public  revenue  of  the  East  India 
Company,  and  therefore  chargeable  with  duty  under  s.  27.(6)     [Cress- 

(a)  There,  the  special  enie  wm  signed  by  an  arbitrator  to  whom  it  bad  been  referred  to  settle 
it,  and  by  the  pUinCtif 's  coansel.  In  the  report  in  the  Jurist,  Lord  Denman  is  represented  to 
have  said, — "  The  praetice  is,  that  anything  which  shows  coMtnt  to  a  ea«e  as  stated,  is  saffioienk 
That  appears  to  be  in  accordance  with  common  sense."  But,  in  the  Law  Joamnl,  his  lordship  if 
reported  to  have  said, — **  I  am  informed,  that  according  to  the  practice,  anything  which  evinces 
the  consent  of  eounael  to  the  case,  is  sufficient;  and  that  praetice  appears  to  me  right"  The 
argument  of  the  ease  is  reported  in  12  Ad.  A  B.  784  (E.  C.  L.  B.  toL  40),  and  2  Gale  A  D.  032; 
bat  in  neither  of  these  books  is  this  point  noticed. 

See  Mostyn  v.  Champneys,  1  Scott,  57,  where  the  coart  refused  to  receive  a  specinl  case  from 
ehfiocery  without  coansel's  signature,  though  signed  by  the  Master  in  Chancery  who  settled  it 

•  6)  Which  enacts  "that  the  directors  of  the  East  India  Company  shall  be  commissioners  for 
eaecatiog  tbt  act,  and  with  the  lilce  powers  as  aforesaid,  for  the  purpose  of  assessing  and  charg- 
ing the  duties  thereby  granted  in  respect  of  the  interest  payable  on  the  bonds  of  the  said  com- 
pany, and  in  respect  of  all  dividends,  a»nMtlie«,  pennon§,  and  salaries  payable  by  the  said 
company,  and  also  in  respect  of  all  other  profits  and  gains  chargeable  with  duty  under  the 
act,  and  arising  within  any  office  or  depanment  under  the  management  or  control  of  the  said 
ecmpany ;  which  assessments  shall  be  made  nnder  and  subject  to  the  rules,  regulations,  and 
exemptions  eontained  In  the  several  schedules  under  which  the  said  duties  are  respectively 
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WKLL,  J. — The  case  states  otherwise :  it  shows  that  the  annuity  is  paj- 
able  in  India,  out  of  the  Bengal  Civil  Service  Annuity  Fund.]  If  not 
within  schedule  (C),  this  annuity  is  clearly  <<  gains  and  profits  within 
Qreat  Britain,"  within  the  meaning  of  schedule  (D.),  and  the  rules  pre- 
scribed under  the  110th  section  of  the  act.  [Maulb,  J. — Those  rales 
clearly  do  not  impose  the  tax  upon  persons  not  resident  in  Great 
Britain,  who  are  not  otherwise  liable.]  For  the  purposes  of  the  act, 
it  is  submitted  this  is  property  in  Great  Britain.  [Cresswell,  J.-* 
The  company  pay  over  to  the  defendant  here  money  which  thej 
*74.41  *^^^^^^^  ^^  ^'^  account  in  India.]  The  93d  section  makes  it 
^  imperative  on  the  company  to  retain  the  amount  pursuant  to  the 
assessment.  Mr.  Udney's  remedy,  if  he  is  exempt,  is,  by  an  appeal, 
under  the  118th  section.  [Jbrvis,  C.  J. — The  directors,  as  commia 
sioners,  are  to  assess,  but  only  that  which  is  legally  chargeable.  This 
annuity  is  not  payable  out  of  any  fund  in  England.]  If  the  court  are 
clearly  of  opinion  that  this  is  a  payment  by  the  company  as  agents  for 
the  fund  in  India,  undoubtedly  the  charge  cannot  be  supported. 

Jervis,  C.  J. — The  facts  stated  in  the  case  show  clearly  that  the 
company  are  mere  agents  for  the  trustees  of  the  Bengal  Civil  Service 
Annuity  Fund  in  India,  and  consequently  that  the  plaintiff  is  not 
chargeable  with  income-tax  upon  this  annuity. 

Maule,  J. — The  East  India  Company  has  sufficient  connexion  with 
the  fund  in  India  to  make  them  satisfied  to  pay  the  value  of  the  annuitj 
here.  But,  if  the  Bengal  Civil  Service  Annuity  Fund  were  to  fail,  I 
do  not  think  the  plaintiff  could  call  upon  the  company  to  pay  the 
annuity. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 


*745]         *ARNOLD  v.  RIDGE  and  Another.    May  81. 

Execatton  cannot,  by  virtne  of  the  5  A  6  W.  A,  c.  70,  i.  92,  be  bad  agi!nat  the  property  of  a  eor* 
poration,  acquired  since  the  passing  of  that  statote,  in  satisfaction  of  a  debt  contracted  by  ibe 
old  corporation. 

This  was  an  action  commenced  by  writ  of  summons  on  the  1st  of 
January,  1853,  to  recover  113Z.  15f.  for  a  quarter's  rent  claimed  by 
the  plaintiff  under  the  circumstances  detailed  in  the  following  case, 
which  was  stated,  under  a  judge's  order,  pursuant  to  the  common  law 
procedure  act,  1862,-15  &  16  Vict.  c.  76,  s.  179. 

The  plaintiff  is  a  gentleman  living  at  Gravesend,  in  Kent ;  the  defend- 
ant Ridge  is  a  surgeon,  and  the  defendant  Parsons  a  perfumer,  both 
residing  at  Gravesend. 

After  the  making  and  passing  and  coming  into  force  of  the  9  G.  4, 
c.  Ivi.,  intituled  «  An  act  for  re-building  or  for  improving,  regdatiog 
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and  maintaining  the  town-quay  of  Gravesend,  in  the  county  of  Kent, 
and  the  landing-place  belonging  thereto/'  the  mayor,  jurats,  and  com- 
mon councillors  for  the  time  being  of  the  villages  and  parishes  of 
Oravesend  and  Milton,  under,  and  by  virtue  of,  and  in  accordance  with, 
the  provisions  of  that  act,  commenced  making  a  new  quay  of  landing* 
place,  and  other  words  necessary  and  proper  for  the  object  and  pur- 
poses mentioned  and  specified  in  the  first  section  of  the  said  act  of 
parliament,  at  the  spot  and  place  therein  also  mentioned  and  specified, 
then  being  the  estate  and  property  of  the  corporation,  and  proceeded 
with  the  same  until  the  same  were  duly  completed  and  finished  in  accord- 
ance with  the  said  provisions  of  the  said  act. 

After  the  said  quay  or  landing-place  and  works  had  been  commenced, 
and  during  the  progress  of  the  same,  the  mayor,  jurats,  and  councillors 
judged  it  necessary  to  raise  money  for  the  purposes  of  the  said  act, 
and  accordingly,  under  and  in  pursuance  of  the  16th  section  *of  r^.^^/* 
the  act,  borrowed  and  took  up  at  interest  various  sums  of  money,  *- 
not  exceeding  in  the  whole  the  sum  of  7000?.,  upon  the  credit  of  the 
rates,  tolls,  or  duties  granted  and  authorized  by  the  said  act  to  be  levied 
for  the  purposes  of  the  said  act.  The  amount  so  borrowed  could  not 
be  obtained  from  any  person  upon  the  security  of  the  said  rates,  tolls, 
or  duties  alone,  but  only  on  the  credit  thereof  together  with  collateral 
bonds  under  the  common  seal  of  che  said  mayor,  jurats,  and  inhabitants 
of  the  villages  and  parishes  of  Gravesend  and  Milton ;  which  bonds 
were  given  by  the  corporation,  as  hereinafter  mentioned.  The  whole 
of  the  money  so  borrowed  has  been  duly  expended  in  making,  construct- 
ing, and  carrying  on  the  said  quay  or  landing-place  and  works  in 
accordance  with  the  provisions  of  the  act. 

A  part  of  the  money  so  borrowed  and  taken  up,  was,  ten  several 
sums  of  1002.,  which  w^re  then  lent  and  advanced  on  the  16th  of 
October,  1828,  by  the  plaintiff  at  interest  at  52.  per  cent,  per  annum : 
and  at  the  time  of  the  said  loan  of  the  said  ten  respective  sums  of  1002., 
in  accordance  with  the  terms  upon,  which  the  loans  took  place,  the  said 
mayor,  jurats,  and  common  councillors,  by  writing  under  their  common 
seal,  in  the  form  in  that  behalf  given  in  the  16th  section  of  the  act,  as 
a  security  for  the  money  so  borrowed  of  the  plaintiff,  and  the  said' 
interest  for  the  same,  mortgaged  such  proportion  of  the  said  rates,  tolls, 
or  duties  arising  by  virtue  of  the  said  act,  as  the  said  respective  sums 
of  1002.  did  or  should  bear  to  the  whole  sum  which  might  at  any  time 
be  borrowed,  or  become  due  and  owing,  or  charged  upon  the  credit  of 
the  said  act ;  and  the  said  mayor,  jurats,  and  inhabitants  of  the  villages 
and  parishes  of  Gravesend  and  Milton  then  also,  in  accordance  with  the 
terms  upon  which  the  loans  took  place,  in  addition  and  by  way  of  col- 
lateral security  to  the  said  mortgages,  gave  and  executed  a  certain- 
bond,  sealed  with  their  common  seal,  *to  and  in  favour  of  the  r,^^.^^ 
plaintiff,  and  thereby  acknowledged  themselves  to  be  held  and  ^ 
VOL.  xin. — 61  2  S 
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firmly  bound  unto  the  plaintiff  in  the  sum  of  2000Z.,  to  be  paid  to  the 
plaintiff;  which  said  bond  was  subject  to  a  condition,  whereby, — after 
reciting  the  said  act  of  parliament,  and  that  the  said  mayor,  jurats,  and 
common  councillors  had,  in  pursuance  of  the  said  act,  borrowed  and 
taken  up  from  the  plaintiff  the  said  ten  several  sums  of  1002.,  and,  by 
way  of  security  for  the  same,  had  granted  and  executed  the  said  mort> 
gage,  and  that,  in  addition,  and  by  way  of  collateral  security,  it  bad 
been  agreed  to  give  to  the  plaintiff  such  bond  as  aforesaid  for  the  dne 
and  punctual  payment  of  the  interest,  at  and  after  the  rate  aforesaid, 
npon  the  said  respective  sums  of  1002.,  so  as,  in  the  event  of  the  rates, 
tolls,  or  duties  decreasing,  the  plaintiff  might,  nevertheless,  be  always 
secured  the  full  interest  of  52.  per  cent,  per  annum  upon  the  amoont 
of  the  principal  moneys  so  advanced  as  aforesaid, — the  said  condition 
was  declared  to  be  such,  that,  if  the  thereby-bound  mayor,  jurats,  and 
inhabitants,  or  their  successors,  did  and  should  well  and  truly  pay  or 
cause  to  be  paid  unto  the  plaintiff,  his  executors,  &c.,  interest  at  52.  per 
cent,  per  annum  upon  the  said  respective  sums  of  1002.  (being  the  same 
sums  as  were  so  secured  by  the  said  grants  or  assignments),  or  upon  so 
much  or  such  part  thereof  as  might  from  time  to  time  remain  unpaid 
and  undischarged,  by  equal  half-yearly  payments,  on  the  16th  of  April 
and  16th  of  October  in  each  year,  the  first  of  such  half-yearly  payments 
to  begin  and  be  made  on  the  16th  of  April  next  ensuing  the  date  of  the 
said  bond  or  obligation,  then  the  said  bond  or  obligation  to  be  void  and 
of  none  effect,  or  else  to  remain  in  full  force  and  virtue. 

The  whole  of  the  said  ten  several  sums  of  1002.  so  borrowed  and 
secured  as  aforesaid  still  remain  unpaid  and  undischarged. 
♦7J.A1  *'^°  ^^^  ^^^  amending  the  9  6.  4,  c.  Ivi.,  was  passed  in  the  4tb 
^  year  of  the  reign  of  William  4  (3  &  4  W.  4,  c.  ci.),  under  which 
the  further  sum  of  12,0002.  was  borrowed  for  the  purpose  of  the  erec- 
tion of  a  pier  as  in  that  statute  mentioned ;  and  the  interest  on  such 
sum  of  12,0002.  was  secured  upon  and  to  be  paid  out  of  the  rates,  tolls, 
and  duties  authorized  to  be  raised  and  levied  by  the  said  last-mentioned 
act. 

The  said  mayor,  jurats,  and  inhabitants  of  the  villages  and  parishes 
of  Oravesend  and  Milton  were  the  body  corporate  mentioned  by  that 
name,  in  the  municipal  corporation  act,  5  &  6  W.  4,  c.  75,  which  last- 
mentioned  act  was  made  and  passed  and  came  into  force  after  the 
execution  of  the  said  bond. 

The  first  election  of  councillors  under  that  act,  in  the  borough  of 
Qravescnd,  took  place  in  1835.  After  such  election  had  taken  place, 
and  on  the  17th  of  October,  1851,  752.,  for  three  half-yearly  payments 
then  last  past  of  the  said  interest  on  the  said  ten  sums  of  1002.  became 
due  and  in  arrear,  according  to  the  condition  of  the  said  bond,  and  tbe 
tame  still  remain  wholly  unpaid  and  unsatisfied  to  the  plaintil 
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previous  interest  having  been  paid  and  satisfied  by  the  major  and  cor- 
poration out  of  the  said  rates,  tolls,  and  duties. 

The  said  rates,  tolls,  and  duties  being  insufficient  to  satisfy  the  said 
sum  of  752.,  being  the  said  arrears  of  interest,  or  any  part  thereof: 
and  the  mayor,  aldermen,  and  burgesses  of  Gravesend  having  no  funds 
irith  or  out  of  which  the  said  arrears  of  interest  could  be  paid  or 
discharged,  the  plaintiff,  on  the  18th  of  January,  1852,  for  the  recovery 
of  the  said  arrears,  commenced  an  action  of  debt  in  the  Court  of 
Common  Pleas  against  the  mayor,  aldermen,  and  burgesses  of  Gravesend 
upon  the  said  bond,  and  declared  in  the  said  action.  The  mayor^ 
aldermen,  and  burgesses  suffered  judgment  by  default ;  and  thereupon 
the  plaintiff,  on  the  19th  of  March  *in.that  year,  recovered  final  r^^ -q 
judgment  against  them  for  2000Z.,  the  penalty  of  the  bond,  and  '- 
also  15L  10«.  6(2.  damages  for  the  detention  of  the  said  debt,  and  for 
his  costs. 

After  the  said  judgment  had  been  obtained,  the  debt  and  damages 
remaining  unsatisfied,  on  the  26th  of  October,  1852, — the  plaintiff 
having  before  then,  in  due  form  of  law,  and  in  accordance  with  the  pro- 
visions of  the  8  &  9  W.  8,  c.  11,  suggested  upon  the  roll  in  the  said 
action  the  non-payment  of  the  said  arrears  of  interest  as  breaches  of 
the  said  condition  of  the  said  bond,  and  the  damages  in  respect  of  such 
breaches  having  been  before  then,  in  accordance  with  the  provisions  of 
the  last-mentioned  act,  in  due  form  of  law,  and  according  to  the  prac- 
tice of  the  said  court,  assessed  at  902.  10«.  6d.j  the  plaintiff,  for  obtain- 
ing satisfaction  thereof,  sued  out  of  the  said  court  a  writ  of  elegit, 
directed  to  the  sheriff  of  Essex,  endorsed  to  levy  902.  10«.  6d.,  being, 
&c.  This  writ,  so  endorsed,  was  delivered  to  the  sheriff;  and,  on  the 
2d  of  November,  1852,  by  virtue  of  the  said  writ  of  elegit,  an  inquisi- 
tion was  duly  had  and  taken  at  the  Shire  Hall  in  Chelmsford,  before 
Sir  G.  C.  Smith,  Bart.,  the  said  sheriff  of  Essex  to  whom  the  said  writ 
of  elegit  was  so  directed,  by  a  jury  duly  sworn  and  charged  in  that 
behalf :  and,  upon  that  occasion,  the  jury  found,  that  the  mayor,  alder- 
men, and  burgesses  of  Gravesend  bad  not,  on  the  19th  of  March,  1852 
(on  which  day  the  judgment  was  obtained),  any  goods  and  chattels  in 
the  bailiwick  of  the  said  sheriff,  to  the  knowledge  of  the  said  jurors, 
except  as  thereinafter  mentioned ;  and  that  they  were,  on  the  date  of 
issuing  the  said  writ,  possessed,  as  of  their  own  goods  and  chattels,  of 
and  in  the  remainder  to  come  and  unexpired  of  a  term  of  ninety-nine 
years  granted  by  an  indenture  of  the  7th  August,  1851,  and  made  be- 
tween the  principal  officers  of  Her  Majesty's  ordnance,  on  behalf  of  her 
Majesty,  of  the  one  *part,  and  the  said  mayor,  aldermen,  and  r^,frtrf^ 
burgesses,  of  the  other  part,  of  and  in  all  that  the  ferry  or  water-  ^ 
passage  across  the  river  Thames  from  West  Tilbury  and  Chadwell,  both 
in  the  said  county  of  Essex,  to  Gravesend  and  Milton-next-Gravesend, 
both  in  the  county  of  Kent ;  and  all  the  toUa,  rights,  profitSi  and  emo- 


760  ARNOLD  «.  KEDOB.    T.  T.  1868. 


laments,  advantages,  and  privileges  whatsoever  thereunto  appertaining, 
or  arising  from  or  belonging  to  the  said  ferry ;  and  also  the  ferry-house, 
known  as  the  World's  End  public-house,  with  the  causeway  or  landing- 
place,  &c.,  and  the  appurtenances  near  or  adjoining  and  belonging  to 
the  said  ferry  or  ferry-house,  and  situate,  &c., — subject  to  the  covenants 
in  the  said  indenture  contained,  at  the  yearly  rent  of  50Z.,  and  subject 
to  an  indenture  of  underlease,  dated  the  18th  of  February,  1852,  made 
between  R.  Barnett  and  others  of  the  first  part,  the  said  mayor,  alder- 
men, and  burgesses  of  Gravesend  of  the  second  part,  and  William  Tis- 
dali  of  the  third  part,  for  the  term  of  thirty-one  years,  at  the  yearlj 
rent  of  455{. ;  and  which  said  premises,  subject  to  the  said  underlease, 
were  of  the  clear  yearly  value  of  405^.,  in  all  issues,  beyond  reprises: 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  did  find  the  remain- 
der of  the  said  term  of  ninety-nine  years  to  be  of  the  value,  and  did 
appraise  the  same  at  the  sum  of  SOOOZ.  The  jury  further  found  tbat 
the  said  mayor,  aldermen,  and  burgesses  had  not,  nor  had  any  person 
or  persons  in  trust  for  them,  on  the  said  19th  of  March,  1852,  or  atanj 
time  afterwards,  any  other  or  more  lands  or  tenements  in  his  bailiwick, 
to  the  knowledge  of  the  jury. 

In  pursuance  of  this  finding,  the  sheriiT,  on  the  day  of  taking  the 
inquisition,  in  due  form  of  law  caused  the  term  of  ninety-nine  years 
granted  by  the  indenture  of  the  7th  of  August,  1851,  to  be  extended 
under  the  elegit,  and  then  delivered  the  same  to  the  plaintiff  by  a  rea- 
3^.^^  sonable  price  and  extent,  to  hold,  according  to  the  nature  ^and 
^  tenure,  to  him  and  his  assigns,  according  to  the  force  of  the 
statute  in  that  case  made  and  provided,  until  the  debt,  damages,  and 
interest  in  the  writ  mentioned  should  be  thereof  levied,  &c. 

The  writ  of  elegit,  with  the  inquisition,  was,  on  the  6th  of  November, 
1852,  duly  returned  and  filed. 

The  said  mayor,  aldermen,  and  burgesses,  at  the  time  of  the  taking 
of  the  said  inquisition,  were  possessed,  as  stated  in  the  inquisition,  of 
the  said  term  of  ninety-nine  years,  subject  to  the  said  indenture  of 
underlease ;  and  there  was  no  other  property  liable  to  be  seized  or  ex- 
tiended  under  the  said  writ  of  elegit.  This  term  of  ninety-nine  jears 
was  created  and  granted  to  the  said  mayor,  aldermen,  and  burgesses  by 
an  indenture  executed  on  the  7th  of  August,  1851, — after  the  passing 
of  t]\e  5  &  6  W.  4,  c.  76, — and  made  between  the  principal  officers  of 
Her  Majesty's  ordnance  (for  and  on  behalf  of  Her  Majesty),  of  the  one 
part,  and  the  mayor,  aldermen,  and  burgesses  of  Gravesend,  of  the  other 
part.  By  this  indenture,— after  reciting,  amongst  other  things,  that 
the  said  principal  officers  were  the  owners  of  the  said  ferry  or  watei^ 
passage  across  the  said  river  Thames  from  West  Tilbury  and  Chadwell, 
in  Essex,  to  Gravesend  and  Mihon-next-Gravesend,  in  Kent,  with  all 
the  said  tolls,  rights,  profits,  and  emoluments,  &c., — the  said  principal 
officers  of  Her  Majesty's  ordnance,  for  the  considerations  therein  men* 
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tioned,  did  demise  and  lease  and  to  farm  let  unto  the  said  major, 
aldermen,  and  burgesses,  and  their  successors  and  assigns,  the  said 
ferry  or  water-passage,  and  all  the  tolls,  &c.,  and  also  the  said  ferry- 
hoase,  &c.,  with  the  causeway  or  landing-place,  &c.,  To  have  and  to 
hold  the  same  unto  the  said  mayor,  aldermen,  and  burgesses,  their  suc- 
cessors and  assigns,  from  the  29th  of  September,  1851,  for  and  during 
and  unto  the  full  end  and  term  of  ninety-nine  years,  subject,  neverthe- 
less, to  a  certain  proviso  for  the  sooner  determination  thereof  therein- 
after *contained,  yielding  and  paying  therefor  yearly  and  every  r-^^rn 
year  unto  the  said  principal  officers,  their  successors  or  assigns,  ^ 
or  other  the  person  or  persons  for  the  time  being  entitled  to  receive 
the  same  during  the  continuance  of  the  term  thereby  granted,  the  yearly 
rent  of  502.,  half-yearly,  on  the  25th  of  March  and  29th  of  September 
in  every  year,  clear  of  all  deductions  and  abatements  for  taxes,  &c. 

The  said  mayor,  aldermen,  and  burgesses  of  Gravesend  entered  upon 
and  became  possessed  of  the  premises  so  demised  to  them  by  the  last- 
mentioned  indenture,  and  remained  so  possessed  thereof  until  on  the 
18th  of  February,  1852,  by  an  indenture  between  Robert  Burnett  and 
others  of  the  first  part,  the  said  mayor,  aldermen,  and  burgesses  of 
Gravesend  of  the  second  part,  and  William  Tisdell  of  the  third  part, 
sealed  with  the  common  seal,  &c.,  they,  the  said  mayor,  aldermen,  and 
burgesses,  did  grant,  demise,  &c.,  unto  Tisdell,  his  executors,  &c.,  the 
said  ferry  and  water-passage,  and  all  other  the  premises  demised  to 
them  by  the  indenture  of  the  7th  of  August,  1851,  for  the  term  of 
thirty-one  years  from  the  29th  of  September,  1851,  subject  to  a  proviso 
for  the  sooner  determination  thereof,  in  the  last-mentioned  indenture 
contained,  paying  to  the  said  mayor,  aldermen,  and  burgesses,  their 
successors  and  assigns,  or  other  the  person  or  persons  for  the  time 
being  entitled  to  receive  the  same,  the  yearly  rent  of  455/.,  quarterly, 
clear  of  all  deductions  for  taxes,  &c.,  with  a  covenant  by  Tisdell,  <»  for 
himself,  his  heirs,  executors,  administrators,  and  limited  assigns,"  for 
the  due  payment  of  the  rent  <'to  the  said  mayor,  aldermen,  and  bur- 
gesses, their  successors  or  assigns,  or  other  the  person  or  persons  for 
the  time  being  appointed  to  receive  the  same." 

By  virtue  of  this  last-mentioned  indenture,  Tisdell  entered  upon  and 
became  possessed  of  the  demised  premises,  for  the  term  so  granted  to 
him,  and  remained  so  ^possessed  until  the  12th  of  August,  1852,  r^fji-Q 
when  all  his  estate  and  interest  therein,  by  assignment,  came  to  ^ 
and  vested  in  the  defendants. 

After  the  defendants  became  such  assignees  as  aforesaid  o£  the  said 
term  of  thirty-one  years,  and  after  the  taking  of  the  said  inquisitiun, 
and  the  return  thereof,  they  had  notice  from  the  plaintiff  of  such  inquisi- 
tion and  return,  and  that  the  term  created  by  the  indenture  of  the  7th 
of  August,  1851,  had  been  duly  extended  and  delivered  by  the  sheriflf 
to  the  plaintiff  under  the  elegit  and  inquisition ;  and  were  then  duly 

2b2 


T53  ARNOLD  v.  RIDGE.    T.  T.  1858. 

required  by  the  plaintifT  to  pay  him  all  such  rent  as  might  thereafter 
become  due  or  payable  upon  or  by  virtue  of  the  indenture  of  the  18th 
of  February,  1862. 

After  such  notice,  and  after  the  defendants  became  such  assignees 
as  aforesaid,  and  during  the  continuance  of  the  terms  respectively 
created  by  the  indentures  of  the  7th  of  August,  1851,  and  18th  of 
February,  1852,  and  before  the  commencement  of  this  action,  that  is 
to  say,  on  the  25th  of  December,  1852,  the  sum  of  118^.  15$,  of  the 
rent  reserved  by  the  last-mentioned  indenture,  for  one  quarter  of  a 
year  of  the  term  thereby  created,  then  elapsed,  became  and  was,  and 
still  is,  in  arrcar  and  unpaid. 

No  money  whatever  has  been  levied,  realized,  or  received  under  or 
by  virtue  of  the  writ  of  elegit ;  and  the  s&id  sums  of  902.  10«.  6d.  and 
152.  IO9.  6d.  still  remain  due  and  unpaid  to  the  plaintiff. 

The  question  for  the  opinion  of  the  court  is, — whether  the  plaintiff 
is  entitled  to  recover  in  this  action  the  said  sum  of  1132.  15a.,  being 
the  quarter's  rent  aforesaid.  Either  party  was  to  be  at  liberty  to 
refer  to  and  read  as  part  of  the  case  either  of  the  indentures  of  lease 
and  underlease.(a) 

♦T'Ul  *CowUngy  for  the  plaintiff. — The  question  is,  whether  the 
^  term  granted  to  the  mnyor  and  burgesses  of  Gravesend  bj 
the  indenture  of  the  7th  of  August,  1851, — which  was  after  the  passing 
of  the  municipal  corporation  act,  5  &  (>  W.  4,  c.  76, — is  liable  to  be 
extended  for  a  debt  contracted  before.  It  is  submitted  that  it  is.  The 
facts  are  simple.  The  corporation  of  Gravesend  having,  before  the 
passing  of  the  5  &  6  W.  4,  c.  76,  contracted  a  debt  with  the  plaintiff, 

(a)  The  points  marked  for  arg:nmeot  on  the  part  of  the  plaintiff,  were, — 

**  That  the  reversion  expectant  npon  the  determination  of  the  lease  fh>m  the  mayor,  ke^  of 
Gravesend  to  Tisdell,  and  the  rent  and  eoveoants  ineident  thereto,  became  veated  is  the  idaia« 
tiff  by  virtno  of  the  seisnre,  extension,  and  delivery  by  the  sheriff  aa  in  the  caae  mentioned; 
and  that,  the  rent  sued  for  having  become  dne  whilst  the  defendanta  remained  aaaignees  of  the 
aaid  term,  and  after  such  extension,  delivery,  and  notice  to  the  defendants  aa  in  tbe  case  Bca- 
tioned,  the  plaintiff  is  entitled  to  recover  the  same : 

"  That  the  bond  mentioned  in  the  eaae,  and  upon  which  the  judgment  therein  mentioned  wai 
recovered,  is  a  claim  or  demand  upon  the  mayor,  Ae.,  within  the  meaning  of  the  saving  con- 
tained in  the  92d  section  of  the  5  A  6  W.  4,  c.  76,  and  consequently  that  the  said  revenioo  wss 
liable  to  be  taken  in  execution  and  extended  under  the  writ  upon  anch  judgment,  although  the 
doing  so  might  tend  to  diminish  the  borough  Aind : 

**  That  tbe  said  judgment  was  a  proceeding  at  law,  within  the  meaning  of  tbe  aaid  savlag; 
and,  that,  on  that  account,  the  reversion  was  liable  to  be  seised  and  extended : 

**  That,  whether  the  breaches  of  the  condition  of  the  said  bond  occurred  before  or  after  the 
■aid  statute,  is  not  important,  as  the  act  saves  the  rights  of  all  parties  having  claiaia  or  demands 
on  the  corporation,  though  they  might  not  be  actually  due  or  enforceable  at  the  time  ihe  aei 
eommcnced  to  operate : 

**  That,  although  particular  property  may  have  been  acquired  by  the  corporation  since  the 
above  act,  it  is  nevertheless  liable  to  be  seised  under  write  of  execution  against  tbe  corporatiea: 
and 

**  That,  to  enable  the  plaintiff  to  recover  the  said  arrears  of  rent,  he  does  not  require  the  aid 
of  tbe  statute ;  the  property  of  tbe  corporation  being  liable,  by  the  general  law  of  tbe  land,  te 
be  seised  and  taken  in  execution  under  writs  issued  upon  Judgments  obtained  againat  aaeb  eer 
porations;  and,  consequently,  that  the  proviso  in  s.  92  cannot  in  any  manner  affect  the  pUtnUfftf 
right  to  cause  the  said  reversion  to  be  extended  under  the  said  writ." 
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gave  him  a  bond,  upon  which  *he  brought  an  action  after  the  r^^/-/' 
passing  of  the  act,  and  recovered  a  judgment,  and  sued  out  an  ^ 
elegit,  under  which  the  above  term  was  in  due  form  extended.  The 
whole  question  turns  upon  the  construction  to  be  put  upon  the  92d 
section  of  the  act.  It  enacts  <Hhat,  after  the  election  of  the  treasurer 
in  any  borough,  the  rents  and  profits  of  all  hereditaments,  and  the 
interests,  dividends,  and  annual  proceeds  of  all  moneys,  dues,  chattels, 
and  valuable  securities  belonging  or  payable  to  any  body  corporate 
named  in  conjunction  with  the  said  borough  in  the  said  schedules  (A.) 
and  (B.),  or  to  any  member  or  oflBcer  thereof  in  his  corporate  capacity, 
and  every  fine  or  penalty  for  any  offence  against  this  act  (the  applica- 
tion of  which  has  not  been  already  provided  for),  shall  be  paid  to  the 
treasurer  of  such  borough ;  and  all  the  moneys  which  he  shall  so 
receive  shall  be  carried  by  him  to  the  account  of  a  fund  to  be  called 
t  The  Borough  Fund ;'  and  such  fund,-— subject  to  the  payment  of  any 
lawful  debt  due  from  such  body  corporate  to  any  person,  which  shall 
have  been  contracted  before  the  passing  of  this  act,  and  unredeemed, 
or  of  so  much  thereof  as  the  council  of  such  borough  from  time  to 
time  shall  be  required  or  shall  deem  it  expedient  to  redeem,  and  to  the 
payment  ffom  time  to  time  of  the  interest  of  so  much  thereof  as  shall 
remain  unredeemed,  and  saving  all  right$^  intereHs^  clainu^  or  demands^ 
of  all  person$  or  bodies  corporate  in  or  upon  the  real  or  personal  estate 
of  any  body  corporate  by  virtue  of  any  proceedings  either  at  law  or  in 
equity  which  have  been  already  inetitutedy  or  which  may  be  hereafter 
inetitutedy  or  by  virtue  of  any  mortgage  or  otherwise, — shall  be  applied 
towards  the  payment  of  the  salary  of  the  mayor,  &c.,  &c. :  Provided 
that  it  shall  not  be  lawful  for  the  council  to  be  elected  under  the  pro- 
visions of  this  act,  in  any  borough  in  which  the  body  corporate  named 
in  conjunction  with  the  said  borough  in  the  said  schedules  (A.)  aild 
(B.),  before  the  *time  of  the  passing  of  this  act,  shall  have  r^jra 
contracted  any  lawful  debt  chargeable  on  any  tolls  or  dues  *- 
belonging  or  payable  to  the  said  body  corporate,  or  to  any  member  or 
officer  thereof  in  his  corporate  capacity,  or  towards  the  satisfaction 
whereof  such  tolls  or  dues,  or  any  part  thereof,  were  applicable  before 
the  passing  of  this  act,  to  alter  or  reduce  the  amount  to  be  levied  and 
payable  of  such  tolls  or  dues,  or  to  grant  for  any  consideration  any 
remission  of  or  exemption  from  such  tolls  or  dues,  or  any  part  thereof, 
unless  with  the  consent  in  writing  under  the  hands  of  a  majority  iu 
number  and  amount  of  the  creditors  to  whom  such  debt  is  due,  until 
after  such  debt,  and  all  arrears  of  interest  due  thereon,  shall  have  been 
fully  paid  and  satisfied :  And,  in  case  the  borough  fund  shall  not  be 
sufficient  for  the  purposes  aforesaid,  the  council  of  the  borough  is 
hereby  authorized  and  required  from  time  to  time  to  estimate,  as 
correctly  as  may  be,  what  amount,  in  addition  to  such  fund,  will  be 
•ufficient  for  the  payment  of  the  expenses  to  be  incurred  in  carrying 


766  ARNOLD  «.  RIDGE.    T.  T.  1853. 

into  effect  the  provisions  of  this  act ;  and,  in  order  to  raise  the  amoimt 
80  estimated,  the  said  council  is  hereby  authorised  and  required  from 

•  time  to  time  to  order  a  borough-rate,  in  the  nature  of  a  county-rate,  to 
be  made  within  their  borough,  and  for  that  purpose  the  council  of  such 
borough  shall  have  within  their  borough  all  the  powers  which  anj 

'  justices  of  the  peace  assembled  at  their  general  or  quarter  sessions  in 
any  county  in  England  have  within  the  limits  of  their  commission,  bj 
virtue  of  the  55  G.  8,  c.  51,"  &c.,  &c.  And  the  section  concludes  with 
the  following  proviso : — «  Provided  also,  that  nothing  in  this  act  con- 

.  tained  shall  be  construed  to  render  liable  to  the  payment  of  any  debt 
contracted  before  the  passing  of  this  act,  by  any  body  corporate,  anj 

'  part  of  the  real  or  personal  estate  of  the  said  body  corporate  which 
before  the  passing  of  this  act  was  not  liable  thereto,  or  to  authoriie 
^---^  the  levy  of  any  rate  within  any  *part  of  any  borough  for  the 
^  purpose  of  paying  any  debt  contracted  before  the  passing  of  this 
act,  which  before  the  passing  of  this  act  could  not  lawfully  be  levied 
therein  towards  the  payment  of  the  same."  The  saving  provision  in 
that  clause  leaves  the  rights  of  all  creditors,  whether  before  or  after 
the  passing  of  the  act,  as  to  the  estate  for  the  time  being  of  the  cor- 
poration, as  they  were  before.  The  proviso  at  the  end  of  the  section 
merely  shows  that  the  enacting  part  did  not  mean  to  extend  the  rights 
of  creditors.     In  Holdsworth  v.  The  Mayor,  &c.,  of  Clifton  Dartmouth 

.  Hardness,  3  P.  &  D.  808,  11  Ad.  &  £.  490  (E.  G.  L.  R.  vol.  39),  it 
was  held  that  a  bond  given  in  1833,  by  a  corporation  to  one  of  its 
members,  to  reimburse  him  the  costs  which  he  had,  without  the  authority 
of  the  corporation,  incurred  in  defending  himself  and  several  other 
members,  though  unsuccessfully,  against  quo  warranto  informations,  is 
a  lawful  debt  within  the  92d  section.  There  is  nothing  in  the  statute 
to  control  or  in  any  way  affect  the  creditor's  right  to  seize  property  of 
the  corporation  which  might  have  been  seized  before.  [Cresswkli^ 
J. — Does  not  the  statute  make  property  liable  which  was  not  liable 

'  before  ?  Tolls,  for  instance  ?]  The  proceeds  of  tolls,  but  not  the  tolls 
themselves.  The  corporation  existing  since  the  passing  of  the  statute 
is,  save  in  name  (s.  6),  the  same  corporation  as  that  which  existed 
before  the  act. 

Bramwell  (with  whom  was  TTt'Ues),  contri. — The  legislature,  in 
framing  the  municipal  corporation  reform  act,  had  to  deal  with  a  num- 
ber of  corporations  placed  in  a  great  variety  of  circumstances, — some 
burthened  with  debts  beyond  the  amount  of  their  property, — others 
liaving  property  far  exceeding  their  liabilities.  The  proper  course  for 
the  legislature  to  adopt,  was,  to  enable  the  succeeding  corporation  to 
take  and  apply  the  dividends  only,  and  not  to  spend  the  principal 
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Power  *being  given  to  the  new  corporation  to  rate  the  inhabit- 


ants, it  would  be  unreasonable  that  the  inhabitants  of  the  borough 
;  should  be  liable  to  be  rated  for  payment  of  the  debts  of  the  old  one. 
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It  woald,  undoubtedly,  be  but  reasonable  that  the  property  acquired  by 
the  new  corporation  from  the  old  one,  should  be  made  available  to 
aatidfy  the  old  debts :  and  that  is  provided  for.  The  concluding  part 
of  the  92d  section, — <<  that  nothing  in  this  act  contained  shall  be  con- 
strued to  render  liable  to  the  payment  of  any  debt  contracted  before 
the  passing  of  this  act  by  any  body  corporate,  any  part  of  the  real  or 
personal  estate  of  the  said  body  corporate  which  before  the  passing  of 
this  act  was  not  liable  thereto,  or  to  authorize  the  levy  of  any  rate 
within  any  part  of  any  borough,  for  the  purpose  of  paying  any  debt 
contracted  before  the  passing  of  this  act,  which  before  the  passing  of 
this  act  could  not  lawfully  be  levied  therein  towards  the  payment  of 
the  same," — clearly  shows  that  thii  is  not  a  demand  for  which  any  pro- 
perty of  the  corporation  could  be  legally  seized,  or  for  which  a  rate 
could  lawfully  be  made.  The  saving  in  that  clause  applies  to  the  pre- 
servation of  rights  which  persons  might  have  by  virtue  of  mortgages, 
and  was  not  intended  to  apply  to  the  case  of  an  action  for  a  debt  where 
an  execution  might  issue.  See  the  consequences  that  would  ensue  if 
this  were  so.  The  corporation  are  bound  to  provide  a  police  office: 
can  it  be  said  that  the  furniture  necessary  for  the  office  would  be  liable 
to  execution  ?  If  so,  the  borough  rate  must  provide  new.  The  new 
corporation  are  not,  it  is  conceived,  the  same  as  existed  before  the 
statute.  [Maulb,  J. — They  have  very  often  been  so  considered.  I 
do  not  think  you  can  successfully  contend  the  contrary.]  Assuming 
they  are  the  same, — before  the  statute  they  possessed  all  their  property 
precisely  in  the  same  manner  as  any  private  individual  might.  That, 
however,  is  altered  by  the  92d  section  of  the  5  &  6  W.  4,  c.  76.  r^jf-q 
*[Jbrvis,  C.  J. — Suppose  property  is  acquired  by  a  corporation,  *■ 
and  the  corporation  contracts  a  debt  now,  can  an  execution  issue  in 
respect  of  it  ?]  The  legislature  do  not  seem  to  have  contemplated  the 
contracting  of  debts  by  a  corporation ;  the  words  «  subject  to  the  pay- 
ment of  any  lawful  debt,*'  are  expressly  limited  to  debts  contracted 
before  the  passing  of  the  act ;  the  saving  of  rights  applies  to  both. 
Gould  the  borough  gaol  be  taken  under  an  elegit  ?  The  power  of  sale 
and  of  leasing  is,  by  s.  94,  restrained  to  sales  and  demises  pursuant  to 
contracts  entered  into  prior  to  the  5th  of  June,  1835.  In  Pallister  v. 
The  Mayor,  &c.,  of  Gravesend,  19  Law  Journ.,  N.  S.  0.  P.  358,  it  was 
held,  that  a  bond  given  after  the  5  &  6  W.  4,  c.  76,  and  before  the  6 
&  7  W.  4,  c.  104,  by  a  municipal  corporation,  for  money  borrowed,  was 
good  at  law,  though,  under  the  92d  section  of  the  former  act,  it  could 
not  be  enforced  against  the  borough  fund.  In  Ex  parte  The  Corpora- 
tion of  Hythe,  4  Y.  &  C.  (Exch.)  55,t  it  was  held,  that,  where  money, 
the  produce  of  the  sale  of  corporation  lands,  has  been  paid  into  court 
under  an  act  of  parliament  authorizing  the  court  to  make  such  order 
concerning  it,  for  the  benefit  of  the  parties  interested,  as  the  court 
ahall  think  fit,  it  is  not  competent  for  the  court,  since  the  5  &  6  W.  ^ 
VOL.  XIII.— 63 
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c.  76,  8.  92,  to  order  the  principal  money  to  be  paid  in  discharge  df 
corporation  debts  accrning  since  the  passing  of  that  act :  the  diTidends 
only  can  be  applied  for  that  purpose.  [Mauls,  J. — The  equity  of  the 
thing  is,  that  debts  contracted  before  the  passing  of  the  act  should  have 
recourse  to  the  old  property.  A  debt  lawfully  contracted  by  the  aev 
corporation  ought  to  be  paid  out  of  the  property  of  the  new  corpore- 
tion.  That  is  a  reason  why  the  saving  in  s.  92,  should  apply  not  odIt 
to  the  old,  but  also  to  the  new  creditors.]  A  sensible  construction  vill 
be  given  to  all  the  words  of  the  92d  section,  by  holding  that  property 
♦7fi0l  ^^4^^^^^  ^7  ^^®  ^^^  corporation  since  the  passing  *of  the  statote, 
^  is  not  liable  to  be  extended  or  taken  in  execution  for  an  old  debt. 
«  A  man  can  never  have  a  thing  extended  on  an  execution,  unless  he 
may  grant  and  assign  it  :*'  per  Shelley,  J.,  Dyer,  7  b. 

Cowling^  in  reply. — ^A  priori,  justice  requires  that  old  debts  (many 
of  which  may  have  been  of  a  very  meritorious  description)  should  be 
first  paid.  To  hold  the  contrary  would  be  manifestly  unjust.  It  may 
be  that  the  old  corporation  was  solvent,  and  the  property  it  possessed 
has  since  been  charged  by  the  new  corporation, — is  the  creditor  under 
8uch  circumstances  to  be  deprived  of  his  remedy  ?  Before  the  passing 
of  the  5  &  6  W.  4,  c.  76,  it  is  clear  that  the  property  of  a  corporation, 
both  real  and  personal,  might  be  seised  for  debt.  [Jervis,  C.  J. — And 
the  saving  in  s.  92  reserves  that  right  ?]  Yes.  In  Holdsworth  v.  The 
Huyor,  &c.,  of  Dartmouth,  Littledale,  J.,  said:  <« According  to  the 
authorities,  it  appears,  that,  before  the  statute,  such  a  bond  might  law- 
fully be  given.  Then,  since  the  statute,  the  borough*fund  is  subject  to 
<  payment  of  any  lawful  debt,'  and  an  obligation  by  bond  is  such  a 
debt,  within  the  letter  of  the  clause.  It  is  said  not  to  have  been  sadi 
•  lawful  debt  as  the  statute  contemplated  ;  but,  if  it  is  a  lawful  debt  at 
all,  the  clause  applies :  it  may  have  been  improvidently  incurred,  bat 
atill  it  is  a  debt." 

Jervis,  G.  J.«— I  am  of  opinion  that  the  term  in  question  was  not 
extendible  for  this  debt,  and  consequently  that  the  plaintiff  is  not  enti- 
tled to  recover.  The  question  turns  upon  the  construction  of  the  92d 
section  of  the  municipal  corporation  act,  5  &  6  W.  4,  c.  76,  which  enacts 
that  the  rents  and  profits  and  proceeds  of  all  property  belonging  to  the 
corporation  shall  be  paid  to  the  treasurer  of  the  borough,  and  be  carried 
by  him  to  a  fund  to  be  called  «« The  Borough  Fund,'*  and  provides  for 
*7B11  ^^^  ^application  of  such  fund.  It  is  to  be  subject,  in  the  firat 
^  place,  c'  to  the  pnyment  of  any  lawful  debt  due  from  such  body 
corporate  to  any  person,  which  shall  have  been  contracted  before  the 
passing  of  the  act,  and  unredeemed,  or  of  so  much  thereof  as  the 
council  of  such  borough  from  time  to  time  shall  be  required  or  shall 
^eem  it  expedient  to  redeem,  and  to  the  payment  from  time  to  time  d 
the  interest  of  so  much  thereof  as  shall  remain  unredeemed."  On  the 
part  of  the  plaintiff,  it  is  contended  that  the  words  «« subject  to  the 
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pajment  of  any  lawful  debt,  &c.y"  make  the  borough-fund  liable  for 
the  pajment  of  any  debt  lawfully  contracted  by  the  corporation  before 
the  passing  of  that  act.  I  take  the  proper  meaning  of  that  part  of 
the  clause  to  be  that  which  my  Brother  Maule  has  suggested, — subject 
to  the  payment  of  any  lawful  debt  which  has  been  charged  by  way  of 
mortgage  upon  the  corporation  property,  which  might  be  <«  redeemed" 
by  such  payment.  They  may  apply  the  funds  in  paying  off  the  mort- 
gage, and  satisfying  the  interest  in  the  mean  time.  The  clause  then 
goes  on  to  provide,  that,  subject  to  such  payment,  and  «<  saving  all 
rights,  interests,  and  claims  or  demands  of  all  personis  or  bodies  corpo- 
rate in  or  upon  the  real  or  personal  estate  of  any  body  corporate 
by  virtue  of  any  proceedings  either  at  law  or  in  equity  which  have 
been  already  instituted,  or  which  may  be  hereafter  instituted,  or  by 
virtue  of  any  mortgage  or  otherwise,"  the  fund  shall  be  applied 
towards  the  payment  of  the  salary  of  the  corporate  officers,  and 
general  expenses  of  the  borough ;  and,  if  more  than  sufficient  for 
those  purposes,  towards  the  improvement  of  the  borough ;  and,  if 
insufficient  for  the  purposes  aforesaid,  a  rate  is  to  be  made,  to  make 
up  the  deficiency.  If  the  clause  had  stopped  there,  it  might  have 
created  a  fund  out  of  which  a  debt  due  from  the  old  corporation  might 
have  been  levied  ;  for,  it  expressly  saves  the  rights  of  those  who  had 
rights  over  the  property  *out  of  which  in  part  the  fund  is  to  be  r^cij^r.^ 
raised.  I  think  it  does  mean  to  givo  an  execution  against  the  ^ 
property  of  the  corporation  to  creditors  who  have  a  right  to  enforce  it ; 
and  that  it  would  give  to  a  person  who  was  a  creditor  of  the  corpora- 
tion before  the  passing  of  the  act,  a  remedy  against  property  acquired 
by  the  corporation  since  the  passing  of  the  act :  and  it  is  for  this 
reason,  and  to  prevent  this  consequence,  that  the  proviso  at  the  end  of 
the  section  was  introduced  :-—«« Provided  also,  that  nothing  in  this  act 
contained  shall  be  construed  to  render  liable  to  the  payment  of  any 
debt  contracted  before  the  passing  of  this  act,  by  any  body  corporate, 
any  part  of  the  real  or  personal  estate  of  the  said  body  corporate, 
which  before  the  passing  of  this  act  was  not  liable  thereto,  or  to 
authorize  the  levy  of  any  rate  within  any  part  of  any  borough,  for  the 
purpose  of  paying  any  debt  contracted  before  the  passing  of  this  act, 
which  before  the  passing  of  this  act  could  not  be  lawfully  levied  therein 
towards  the  payment  of  the  same."  These  words  are  quite  large 
enough  to  include  this  case;  because,  at  the  time  the  debt  in  question 
was  contracted,  the  term  was  not  in  the  possession  of  the  corporation. 
I  see  no  reason  for  departing  from  the  plain  meaning  of  the  words  of 
the  act.  It  would  be  contrary  to  the  policy  of  the  act, — which  pro- 
fesses to  save  the  rights  of  all  parties, — to  put  such  a  construction 
upon  it  as  would  make  the  new  corporation  pay  the  debts  of  the  old 
one,  out  of  property^acquired  since  the  act.  On  these  grounds,  I  think 
we  are  right  in  holding  that  the  proviso  in  the  d2d  section  limits  the 
;^bility  of  the  corporation  in  respect  of  old  debts  to  that  estate  which 
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was  in  the  possession  of  the  corporate  body  before  the  passing  of  tbe 
statute. 

Maule,  J. — I  am  of  the  same  opinion.  The  question  turns  upon  tbe 
construction  of  the  proviso  at  the  end  of  the  92d  section,  which  is  & 
*7R^1  limitation  of  the  saving  in  *the  earlier  part  of  the  clause.  If 
-*  that  saving  had  stood  alone,  it  would  have  followed  that  the  old 
creditors,  though,  at  the  time  their  debts  were  contracted,  the  corpore- 
tion  possessed  no  property,  would  bj  means  of  the  machinery  of  tbe 
new  act  be  able  to  enforce  the  payment  of  their  debts.  I  think  tbtt 
would  be  manifestly  contrary  to  the  policy  of  the  act.  The  saving  ii 
general  in  its  terms.  The  remedy  was  to  be  unlimited  as  to  debts  con- 
tracted since  the  passing  of  the  act ;  and  for  that  purpose  it  was  neces- 
sary to  have  a  general  saving.  But  it  was  considered  not  right  tbat 
the  old  creditors  should  have  recourse  to  anything  but  the  old  property 
of  the  borough.  For  that  purpose  the  proviso  is  effectual,  giving  to  it 
the  construction  for  which  the  defendants  contend.  And  that  oon- 
Btruction  is  also  in  accordance  with  the  rule  so  frequently  adverted  to, 
which  requires  that  the  words  of  an  act  of  parliament  or  other  written 
instrument  be  read  in  their  natural  and  ordinary  sense,  giving  them  % 
meaning  to  their  full  extent  and  capacity,  unless  there  is  strong  reason 
upon  the  face  of  it  to  show  that  the  words  were  not  intended  to  bear 
that  construction,  because  of  some  inconvenience,  which  could  not  bave 
been  absent  from  the  mind  of  the  framers  of  the  act  or  the  instrument, 
which  must  arise  from  the  giving  them  such  large  sense.  Where  that 
argument  applies,  the  rule  of  construction  may  be  restricted.  But  no 
such  reasoning  applies  here.  On  the  contrary,  it  requires  a  good  deal 
of  ingenuity  to  give  any  meaning  at  all  to  the  section  in  question, 
unless  the  more  comprehensive  one  which  I  have  suggested  be  adopted. 
It  was  said  that  the  words  might  be  satisfied  by  applying  them  to  some 
particular  descriptions  of  property, — to  'copyhold,  •  for  instance,  or 
perhaps  to  choses  in  action.  But  that  would  be  giving  a  narrow  and 
restricted  meaning  to  the  words  used,  making  them  idle  and  superfluous. 
I  entirely  concur  in  the  view  taken  by  the  Lord  Chief  Justice. 
*7A11  ^Cresswell,  J. — I  am  of  the  same  opinion.  The  first  part 
-^  of  the  92d  section  requires  all  the  rents  and  profits,  &c.,  to  be 
paid  to  the  treasurer  of  the  borough,  to  be  carried  to  the  borough-fond. 
That  would  apply  as  well  to  all  newly-acquired  property  of  tlie  corpo- 
ration as  to  property  which  it  possessed  before  the  passing  of  the  act: 
and  it  might  well  be  supposed  that  such  a  provision  would  protect  til 
the  property  against  the  execution  of  a  creditor :  therefore  it  was 
thought  necessary  to  introduce  the  saving  clause,  upon  which  the  plain- 
tiff relies.  As  the  first  part  of  the  section  applied  to  all  property,  tbe 
saving  required  to  be  equally  extensive,  and  apply  to  all  debts  whether 
contracted  before  or  after  the  passing  of  the  act.  But,  lest  it  should 
be  supposed  that  this  saving  was  intended  to  give  the  old  creditors  tbe 
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benefit  of  having  recourse  to  after-acquired  property,  the  proviso  at 
the  end  is  introduced,  and  which  in  eifect  provides  that  no  creditor  ia 
respect  of  an  old  debt  shall  have  a  remedy  which  he  had  not  before,  and 
that  the  new  borough-rate  shall  not  be  applied  in  satisfaction  of  old 
debts.  The  borough-rate  is  only  to  be  applied  to  the  payment  of  new 
debts,  and  newly-acquired  property  ia  also  to  be  applied  in  like  manner. 
Talfourd,  J.,  concurred.  Judgment  for  the  defendants. 


*BOWER  V.  HODGES  and  Another.    June  7.  [*765 

B7  indenture  of  the  20th  June,  1840,  reciting  thmt  a  patent  had  been  granted  to  A.,  bia  eze- 
eators,  Ac,  for  improvements  in  machinery  or  apparatus  for  manufacturing  pipes,  A.,  in  con* 
sidcration  of  the  resenration  and  eorenanta  thereinafter  contained,  granted  to  6.,  his  executors, 
administrators,  and  assigns,  )icense  to  manufacture  the  said  patent  improved  machinery,  and 
exeloaive  liberty,  license,  and  authority  to  make  pipes  or  tubes  of  iron  (but  of  no  other  metal) 
by  or  wiih  such  machinery,  and  to  sell  and  dispose  thereof  for  his  and  their  own  use  and 
benefit, — reddendum  to  A.,  his  exeoutors,  Ac.,  a  royalty  of  iL  18«.  4d.  for  every  ton  of  the  said 
iron  pipes  or  tubes  which  B.,  his  exeeators,  administrators,  or  a—ign;  should  malce  and  seU 
in  pursuance  of  the  aforesaid  license :  "  such  patent  rent  fo  6e  paid  without  deduction,  on 
or  before  the  twenty-flrsc  day  after  each  successive  quarter  of  a  year  from  the  date  thereof:* 
and  B.  did  thereby  for  himself,  his  exeeators,  administrators,  and  ostrjrns,  covenant  with  A., 
his  executors,  Ac,  "that  he,  B.,  his  executors,  administrators,  and  ottt^fM,  would,  within 
B3vea  days  after  the  end  of  each  successive  quarter  of  a  year  from  the  date  thereof,  deliver 
to  A.,  his  executors,  Ac,  a  Just  and  true  account  of  the  quantity  in  weight  of  iron  pipea 
or  tubes  which  B.,  his  executors,  administrators,  or  aMtynt,  should  have  sold  in  the  quarter 
then  ending,  in  pursuance  of  the  license,  and  would,  within  twenty-one  days  after  the  end 
of  each  successive  quarter,  pay  A.,  his  exeoutors,  Ac,  such  sum  as  should  upon  the  faoe  of 
such  account  be  payable  by  way  of  royalty  as  aforesaid." 

On  the  4th  of  May,  1842,  B.  assigned  his  interest  in  the  license  to  C.  On  the  Uth  of  Septem- 
ber,  1845,  C,  by  a  deed  reciting  that  D.  and  E.  intended  to  carry  on  the  business  of  making 
and  selling  iron  tubes  under  the  license,  that  the  business  was  to  be  carried  on  under  the 
style  or  firm  of  The  Patent  Welded  Iron  Tube  Company,  and  that,  by  a  deed  of  even  date 
therevrith,  the  license  had  been  assigned  to  F.  and  O.,  in  trust, — D.  and  E.  covenanted  with 
C,  that  they,  their  executors,'  administrators,  and  assigns,  would  pay  all  sums  of  money,  and 
perform  all  covenants,  which  should,  from  the  25th  of  December  then  last,  respectively  be- 
come  payable  and  to  be  performed  in  respect  of  the  said  license  and  letters-petcnt,  Ac. 

In  covenant  by  C.  against  D.  and  B.,  the  declaration  stated,  that,  after  the  29th  of  Septem- 
bcr,  1847,  and  during  the  continuance  of  the  license,  the  persons  carrying  on  the  said  busi- 
iiess  under  the  firm  or  style  of  The  Patent  Welded  Iron  Tube  Company  made  and  Fold,  in 
pursuance  of  the  license,  great  quantities  of  the  said  iron  tubes,  whereby  certain  rojnltiea 
became  due  to  A. ;  and  alleged  for  breach  that  D.  and  E.  did  not  pay  the  money,  or  render 
any  account  of  the  pipes  so  made  and  sold : — 

field,  on  demurrer,  that  the  declaration  disclosed  a  suflBcient  cause  of  action,  although  it  did 
not  in  terms  aver  that  any  iron  tubes  were  made  by  B.  or  kit  a—igntt;  and  that  the  covenant 
to  render  an  account  and  pay  the  royalty,  did  not  control  the  eovtnant  to  pay  contained  in 
the  reddendum. 

The  declaration  stated,  that,  by  indenture  dated  the  20th  of  Jane, 
1840,  and  made  between  Richard  Pressor  of  the  one  part,  and  Charles 
Palmer  of  the  other  part,  and  sealed,  &c., — reciting  that  Her  Majesty's 
letters-patent,  bearing  date  the  27th  of  March  then  last,  had  been 
granted  to  the  said  Richard  Pressor,  his  executors,  administrators,  and 
assigns,  for  the  making,  using,  exercising,  and  vending  certain  improve- 
ments in  machinery  or  apparatus  for  manufacturing  pipes,  by  himself. 

2T 
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*7R(il  ^^^  *theu6elve8,  or  by  his  and  their  depnty  or  depnties,  wr* 
-'  vants  or  agcmto,  or  such  others  as  the  said  Richard  Prosser,  his 
execQtorSf  administrators,  or  assigns,  shonld  at  any  time  agree  with, 
and  no  others,  from  time  to  time  daring  the  term  of  fourteen  yem 
from  the  date  thereof,  the  said  Richard  Prosser,  in  consideration  of  the 
reservations  and  covenants  thereinafter  contained,  gave  and  granted 
unto  the  said  Charles  Palmer,  his  executors,  administrators,  and  assigns, 
fall  and  free  liberty,  license,  and  authority  to  manufacture  the  said  pi- 
tent  improved  machinery  or  apparatus  for  manufacturing  iron  pipes 
according  to  the  method  to  be  described  in  the  specification  of  the  said 
Richard  Prosser  to  his  said  patent  vhen  enrolled,  and  also  gave  and 
granted  unto  him  and  them  full,  free,  and  exclusive  liberty,  license,  and 
authority  to  make  pipes  or  tubes  of  iron  (but  of  no  other  metal)  by  or 
with  such  machinery  or  apparatus,  and  to  sell  and  dispose  thereof  dar- 
ing the  residue  of  the  term  for  which  the  said  letters-patent  had  been 
granted,  for  his  and  their  own  use  and  benefit,  yielding  and  paying  unto 
the  said  Richard  Prosser,  his  executors,  administrators,  and  assigns,  a 
royalty  or  sum  of  42.  13«.  4d,  for  every  ton  (and  so  in  proportion  for 
any  quantity  less  than  a  ton)  of  the  said  iron  pipes  or  tubes  which  the 
said  Charles  Palmer,  his  executors,  administrators,  or  assigns,  should 
make  and  sell  in  pursuance  of  the  aforesaid  license ;  such  patent  rent 
to  be  paid,  without  any  deduction  whatsoever,  on  or  before  the  21st  day 
after  each  successive  quarter  of  a  year  from  the  date  thereof:  and  the 
said  Charles  Palmer  did  thereby,  for  himself,  his  executors,  administra- 
tors, and  assigns,  covenant  with  the  said  Richard  Prosser,  his  executors, 
administrators,  or  assigns,  that  he  the  said  Charles  Palmer,  his  execu- 
tors, administrators,  and  assigns,  would  within  seven  days  after  the  end 
of  each  successive  quarter  of  a  year  from  the  date  thereof,  deliver  to 
»7fi71  ^^^  *said  Richard  Prosser,  his  executors,  administrators,  or 
^  assigns,  a  just  and  true  account  in  writing  of  the  quantity  ia 
weight  of  iron  pipes  or  tubes  which  the  said  Charles  Palmer,  his  exeeo- 
tors,  administrators,  or  assigns,  should  have  sold  in  the  quarter  of  a 
year  then  ending,  in  pursuance  of  the  aforesaid  license ;  and  wonld, 
within  twenty-one  days  after  the  end  of  each  successive  quarter  of  a 
year,  pay  or  cause  to  be  paid  unto  the  said  Richard  Prosser,  his  execu- 
tors, administrators,  or  assigns,  such  sum  of  money  as  should  upon  the 
face  of  such  account  be  payable  by  way  of  royalty  as  aforesaid :  That  a 
specification  of  the  said  invention  was  enrolled  in  Her  Majesty's  high 
Court  of  Chancery  on  the  26th  of  September,  1840 :  That,  by  indenture 
dated  the  4th  of  May,  1842,  and  made  between  the  said  Charles  Palmer 
of  the  one  part,  and  the  plaintiff*  of  the  other  part,  and  sealed,  .&c.,  the 
said  Charles  Palmer  assigned,  transferred,  and  set  over  unto  the  plaintif, 
his  executors,  administrators,  and  assigns,  all  that  the  said  license  for 
manufacturing  the  said  patent  improved  machinery  or  apparatus  for 
xiianufacturing  iron  pipes,  and  all  that  the  full,  free,  and  exclosire 
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liberty,  license,  and  authority  for  making  pipes  or  tnbes  of  iron  by  or 
with  such  machinery  or  apparatus,  and  for  selling  and  disposing  thereof^ 
during  the  residue  of  the  term  for  which  the  said  patent  had  been 
granted  as  aforesaid,  subject,  nevertheless,  to  the  payment  of  the  rent 
or  royalty  reserved  and  made  payable  to  the  said  Richard  Pressor,  his 
executors,  administrators,  and  assigns,  in  and  by  such  license,  and  to 
the  performance  and  observance  of  the  covenants,  agreements,  pro- 
visoes, restrictions,  and  stipulations  therein  contained  on  the  part  of  the 
said  Charles  Palmer,  his  executors,  administrators,  or  assigns  to  be 
paid  and  observed  or  performed ;  and  the  plaintiff  thereby  covenanted 
with  the  said  Charles  Palmer,  that  he,  the  plaintiff,  his  executors,  ad- 
ministrators, or  assigns,  would  ^thenceforth,  and  from  time  to  r^^f^o 
time,  and  at  all  times  thereafter  during  the  continuance  of  the  ^ 
said  license,  pay  or  cause  to  be  paid  unto  the  said  Richard  Pressor,  his 
executors,  administrators,  or  assigns,  the  rent  or  royalty  reserved  and 
made  payable  to  him  and  them  by  the  said  license,  at  the  time  or  times 
and  in  the  manner  in  which  the  same  was  in  and  by  the  said  license 
reserved  and  made  payable,  and  likewise  would  observe,  perform,  fulfil, 
and  keep  the  covenants,  agreements,  stipulations,  provisoes,  and  other 
conditions  contained  in  such  license,  and  on  the  part  of  the  said  Charles 
Pulmer,  his  executors,  administrators,  or  assigns,  to  be  performed,  ful- 
filled and  kept:  That,  by  indenture  dated  the  22d  of  October,  1842, 
and  made  between  the  said  Charles  Palmer  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  and  sealed,  &c.,  reciting  the  said  letters- 
patent,  and  the  said  indenture  or  license  of  the  20th  of  June,  1840,  and 
and  an  agreement  between  the  said  Charles  Palmer  and  the  plaintiff 
that  the  plaintiff  should  advance  in  the  said  patent  manufacture  and 
business,  for  carrying  out  the  same,  a  sum  of  20002.,  and  should  be 
entitled  to  two  equal  third  parts  of  the  profits  of  the  said  business,  and 
that  the  said  Charles  Palmer  should  be  entitled  to  one  equal  third  part 
of  the  said  profits,  and  that  a  deed  should  be  prepared  for  carrying  out 
such  arrangement  as  therein  mentioned,  and  that  such  deed  should  effect 
an  assignment  of  the  said  license  to  the  plaintiff  for  the  purpose  of  giv* 
ing  better  effect  to  the  said  arrangement,  and  that  pursuant  to  the  said 
agreement  the  said  assignment  of  the  4th  of  May,  1842,  was  made,  and 
that  disputes  had  arisen,  and  that  it  had  been  agreed  that  such  declara- 
tion, assignment,  release,  and  covenants,  should  be  made  and  entered 
into  as  thereinafter  contained, — they  the  said  Charles  Palmer  and  the 
plaintiff  thereby  declared,  that,  with  the  mutual  assent  of  each  other, 
they  determined  and  dissolved,  from  the  20th  of  September  then  last, 
^the  partnership  in  which  they  were  engaged  as  thereinbefore  ri^fj/^q 
mentioned,  and,  for  the  considerations  therein  mentioned,  the  ^ 
said  Charles  Palmer  assigned,  transferred,  and  set  over  unto  the  plain- 
tiff, his  executors,  administrators,  and  aasigns,  all  the  share  and  interest 
of  him  the  said  Charles  Palmer  in  the  stock  in  trade,  debts,  moneySy 
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and  eiTects  of  the  said  partnership,  and  especially  in  the  said  license  of 
the  20th  of  June,  1840,  and  all  right,  title,  possibility,  property,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity,  of  the  said  Charles 
Palmer,  into,  out  of,  or  upon  the  same,  and  every  part  thereof;  and  the 
plaintiff  thereby  covenanted  with  the  said  Charles  Palmer,  that  he,  the 
plaintiff,  his  executors,  administrators,  and  assigns,  would,  as  from  the 
29th  of  September  then  last,  and  thenceforth  from  time  to  time,  and  at 
all  times  thereafter  during  the  continuance  of  the  said  license,  pay  or 
cause  to  be  paid  unto  the  said  Richard  Pressor,  his  executors,  adminis- 
trators, or  assigns,  the  rent  or  royalty  reserved  and  made  payable  to 
him  and  them  in  and  by  the  said  license,  at  the  time  or  times,  and  m 
the  manner  in  which  the  same  was  in  and  by  the  said  license  reserved 
and  made  payable,  and  likewise  would  observe,  perform,  fulfil,  and  keep 
the  several  covenants,  agreements,  stipulations,  provisoes,  and  other 
conditions  contained  in  such  license,  and  which  on  the  part  of  the  said 
Charles  Palmer,  his  executors,  administrators,  or  assigns,  were  thereby 
required,  as  from  the  said  29th  of  September  then  last,  and  theDce- 
forth  to  be  observed,  performed,  fulfilled,  and  kept:  That,  by  deed 
dated  the  5th  of  September,  1845,  and  made  between  the  plaintiff  of 
the  first  part,  the  defendant  George  Selby  of  the  second  part,  and  the 
defendant  William  Robert  Hodges  of  the  third  part,  and  sealed,  &c. — 
reciting  the  said  several  indentures  of  the  20th  of  June,  1840,  the  4th 
of  May,  1842,  and  the  22d  of  October,  1842,  and  that  the  plaintiff 
*77m  *^*^'  ^^  ^^  about  the  26th  of  December,  1842,  enter  into  part- 
^  nership  with  the  defendant  George  Selby  in  the  business  of  mak- 
ing and  selling  iron  tubes  under  the  ^aid  license,  and  that  the  same 
license  formed  part  of  the  property  of  the  said  partnership,  and  that, 
accordingly,  by  deed  bearing  date  the  1st  of  September,  1845,  and 
made  between  the  plaintiff"  of  the  first  part,  the  said  George  Selby  of 
the  second  part,  and  Thomas  Selby  of  the  third  part,  the  said  license 
was  assigned  to  the  said  Thomas  Selby,  his  executors,  administrators, 
and  assigns,  in  trust  for  the  plaintiff  and  the  said  George  Selby,  their 
executors,  administrators,  and  assigns,  and  to  be  assigned  and  disposed 
of  as  they  should  jointly  direct,  and  that  the  plaintiff  and  the  defend- 
ant George  Selby  had  mutually  agreed  to  dissolve  the  said  partnership, 
as  from  the  25th  of  December  then  last,  and  that  the  defendant  George 
Selby  intended  to  carry  on  the  said  business  in  partnership  with  the 
defendant  William  Robert  Hodges,  and  that  it  was  agreed  that  such 
business  should  be  carried  on  under  the  style  or  firm  of  <«  The  Patent 
Welded  Iron  Tube  Company,"  and  that  all  the  share,  estate,  and  inte- 
rest of  the  plaintiff  of  and  in  the  stock  in  trade,  credits,  effects,  and 
property  of  the  said  partnership,  should  form  part  of  the  stock  in 
trade,  credits,  effects,  and  property  of  the  partnership  so  to  be  carrie4 
on  by  the  defendants,  and  that,  by  a  deed  bearing  even  date  therewith, 
and  made  between  the  said  Thomas  Selby  of  the  first  part,  the  plaintiff 
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of  the  second  part,  tbe  defendant  Qeorge  Selby  of  the  third  part,  and 

Henry  Reynolds  and  Edward  Mackeson  of  the  foorth  pari,  the  said 
license  had  been  assigned  to  the  said  Henry  Reynolds  and  Edward 
Mackeson,  their  executors,  administrators,  and  assigns,  in  trust  for,  and 
as  part  of  the  property  of,  the  said  partnership  so  to  be  carried  on  by 
the  defendants,  they  the  defendants  covenanted  with  the  plaintiff,  thai 
they  the  defendants,  their  *es:ecuton,  administrators,  and  as-  rn^prf^^ 
signs,  would  well  and  truly  pay,  or  cause  to  be  paid,  all  and  ^ 
every  the  sum  and  sums  of  money,  and  perform  all  and  every  the  cove- 
nants,  provisoes,  and  agreements,  which  should  from  the  said  25th  of 
December  then  last  respectively  become  payable,  and  to  be  performed^ 
in  respect  of  the  said  license  and  the  said  letters-patent,  under  or  by* 
virtue  of  the  several  thereinbefore  recited  or  mentioned  indentures  oir' 
deeds,  or  any  of  them,  or  otherwise  howsoever,  and  should  and  would 
keep  harmless  and  indemnified  the  plaintiff,  his  executora  and  adminis- 
trators,  and  his  and  their  estate  and  effects,  goods  and  chattels,  of  and 
from  the  payment  and  performance  thereof  respectively,  and  all  cost8| 
charges,  damages,  and  expenses  which  might  arise  in  consequence  of 
the  non-payment,  non-performanc<d,  or  non-ob0ervance  thereof  respect- 
ively, or  of  any  of  them :  That,  afterwards,  and  after  the  29th  of  Sep* 
tember,  1847,  and  during  the  continuance  of  the  said  license  (which 
still  continued),  and  between  the  day  and  year  last  aforesaid  and  the 
20th  of  September,  1852,  the  persons  carrying  on  the  said  businesa 
under  the  said  firm  or  style  of  «  The  Patent  Welded  Iron  Tube  Com^ 
pany,"  made  and  sold,  in  pursuance  of  the  aforesaid  license,  greal 
quantities  of  the  said  iron  tubes,  and  thereby,  and  before  the  com*' 
men  cement  of  this  suit,  great  sums  of  money  became  payable  to  the 
said  Richard  Prosser  in  respect  of  the  said  license  and  letters-patent, 
and  for  the  royalty  by  such  license  reserved  and  made  payable :  Tec 
that  the  defendants  had  disregarded  their  said  covenant,  iQ  this  thai 
they  had  not  paid  or  caused  to  be  paid  the  same  sums  of  money,  and 
the  same  still  remained  unpaid ;  and  the  defendants  had  further  disre* 
garded  their  said  covenant,  in  this,  that  no  just  and  true  account  in 
writing  of  the  quantity  in  weight  of  the  iron  pipes  or  tubes  so  sold  aa^ 
aforesaid  in  pursuance  of  *the  said  license,  had  been  delivered  1-^770* 
to  the  said  Richard  Prosser :  and  the  plaintiff  claimed  10,0002.  ^ 

To  this  declaration,  the  defendant  demurred,  the  points  marked  in 
the  margin  of  the  demurrer  being, — that  no  breach  of  covenant  by  the. 
defendants  was  shown  on  the  face  of  the  declaration,  inaamueh  as  it 
was  not  averred  or  shown  that  any  pipes  or  tubes  were  made  or  sold 
by  Charles  Palmer,  his  executors,  administrators,  or  assigns,  in  pur- 
suance of  the  license ;  and  that  the  first  breach  was  bad,  on  the  ground 
that  the  sum  payable  under  the  covenant  waa  such,  as  should  be  payable, 
on  the  face  of  the  account,  and  it  was  not  averned  that  any  such  accouul* 
faui  been  rendered* 

YOL.  xui.— 68  t2   .  ,4 
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Quain  (with  whom  was  Bylety  Serjt.),  in  support  of  the  demarrer. — 
The  declaration  does  not  show  any  breach  of  covenant  by  Palmer,  his 
executors,  &c.     The  coTenant  b,  that  Palmer  shall  deliver  to  Pross^ 
within  seven  days  after  the  end  of  each  quarter,  a  true  account  of  the 
quantity  in  weight  of  iron  tubes  sold  during  the  quarter  under  the 
license,  and  pay  a  certain  royalty  thereon.     This  is  not  an  assignment 
of  the  patent,  but  of  a  license  only,  which  stands  upon  a  different  foot* 
ing, — Protheroe  r.  May,  5  M.  &  W.  675, f — ^inasmuch  as  it  may  be 
assigned  to  an  indefinite  number  of  persons.     The  declaration  shows 
that  the  license  is  by  assignment  vested  in  Reynolds  and  Mackeson  as 
trustees  for  the  intended  partnership :  but  it  does  not  show  a  manufac- 
ture of  any  tubes  by  Palmer,  his  executors,  administrators,  or  amgn$; 
consequently  there  is  no  breach  of  the  covenant  by  the  defendants  to 
perform  the  covenants  entered  into  by  Palmer  in  the  indenture  of  the 
20th  of  June,  1840.     The  declaration  does  not  even  aver  that  the 
defendants  carried  on  business  by  the  name  of  The  Patent  Welded 
Iron  Tube  Company.     The  other  breach, — the  non-payment  of  the 
^--n-i  money, — is  premature.     The  ^covenant  is,  to  pay  what  shall 
-'  appear  to  be  due  on  the  face  of  the  account ;  and  none  has  been 
rendered.    The  plaintiff  will  rely  upon  the  reddendum : — <«  yielding  and 
'  paying  unto   Prosser,  his  executors,  administrators,  and  assigns,  a 
royalty  or  sum  of  4L  13«.  4d.  for  every  ton  of  the  said  iron  pipes  or 
tubes  which  Palmer,  his  executors,  administrators,  or  assigns,  should 
make  and  sell  in  pursuance  of  the  aforesaid  license,  such  patent-rent  to 
be  paid,  without  any  deduction  whatsoever,  on  or  before  the  ifffenty-fint 
day  after  each  suceeBsive  qwnter  of  a  year  from  the  date  thereof**    Bat 
the  answer  to  that,  is,  that,  where  an  implied  covenant  is  followed  by 
an  express  covenant,  the  implied  covenant  is  controlled  or  qualified  and 
restrained  by  the  express  covenant :  Line  v.  Stephenson,  7  Scott,  69, 
5  N.  C.  183,  where  it  was  held  that  the  word  <«  demise"  in  a  lease 
implies  a  covenant  for  title,  as  well  as  a  covenant  for  quiet  enjoyment ; 
but  that  both  are  restrained  and  qualified  by  a  subsequent  express 
covenant  for  quiet  enjoyment.     In  Wood  v.  Day,  7  Taunt.  646  (£.  C. 
L.  R.  vol.  2),  which  it  is  proposed  on  the  part  of  the  plaintiffs  to  rely 
♦7741  ®^'(^)  ^^^^^  y^tre  two  express  covenants,     [Maule,  J. — *Which 
^  might  well  enough  stand  together.      So,  here,  there  are  two 

(a)  Th«  points  intended  to  be  argaed  on  the  part  of  tbe  pliiintiflf  were  m  foHoirs: — 
"  That  the  count  sbowa  m  sufficient  breach  of  the  covenant  to  pay  all  the  moneys  which  Aoald 
become  payable  in  respect  of  tbe  license  and  letters-patent,  or  otherwise  howsoarer.  Non-pay- 
Biefii  is  shown  of  moneys  which  it  is  averred  became  payable  in  respect  of  the  license  and 
letters-patent,  by  the  defendants'  company  making  and  selling  tubes  in  parsnanoe  of  the  license. 
Availing  themselves  of  the  license,  they  are  estopped  from  denying  the  royalties  which  it  re- 
serves.  Assignees  they  could  not  in  a  legal  sense  be,  since  a  license  is  not  by  law  assigaablc ; 
biit,  in  the  tenae  of  their  deed,  their  liability  is  recognised,  to  pay  royalties  for  their  making  aad 
selling  in  pursuance  of  the  license  therein  stated  to  be  assigned  to  trustees  for  them,  and  at  pari 
of  their  partnership  property ;  otherwise,  the  covenant  declared  on  is  utterly  onmeaning  and  i»- 
o^enative: 

"  That  the  royalties  are  payable,  thoagh  no  account  has  been  delivered :  the  reddendam  is 
different  tnm,  and  anoontroUed  by,  the  subsequent  eovenant  thereiu  to  nnder  Meoaat%  andts 
fV  Uiereou:  Wood  si.  J>mj,  7  Taunt  646  (S.  C.  L.  &.  toL  2).* 
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express  covenantSy— one,  that  Palmer,  his  ezecntors,  kc.j  mil  pay  47. 
IZt.  4(2.  per  ton  for  all  iron  pipes  or  tubes  which  shall  be  made  and  sold 
by  him,  his  executors,  administrators,  or  assigns  in  pursuance  of  the 
license,  such  patent-rent  to  be  paid  on  or  before  the  twenty-first  day 
after  each  quarter, — the  other,  that  Palmer,  his  executors,  &c.,  would 
within  seven  days  after  the  end  of  each  quarter  deliver  to  Prosser,  his 
executors,  &c.,  a  true  account  in  writing  of  the  quantity  in  weight  of 
iron  pipes  or  tubes  which  he  Palmer,  his  executors,  &e.,  should  have 
Bold  within  the  preceding  quarter,  and  would  within  twenty-one  dsys 
pay  the  amount  due  for  royalty.]  That  is  not  the  true  construc- 
tion of  the  covenant.  [Maulb,  J.-*<<To  be  paid,"  makes  an  express 
covenant.  If  a  covenant  is  express,  it  is  because  a  covenant  is  to  be 
implied  from  the  words  used :  if  it  is  implied  from  the  words  used, 
it  is  because  the  words  express  it.  The  definition  is  not  an  accurate 
one.  The  gentleman  who  prepared  the  deed  evidently  thought  he  had 
put  in  a  second  express  covenant :  and  I  think  so  too.]  However  that 
may  be,  it  still  leaves  untouched  the  main  point :  the  plaintiiT  has  not 
by  his  declaration  shown  a  manufacture  of  iron  pipes  or  tubes  by  Pal- 
mer, his  executors,  administrators,  or  assigns.  [Jbrvis,  C.  J. — Sup- 
pose Reynolds  and  Mackeson  employed  or  permitted  the  defendants 
to  manufacture  pipes  under  the  license,  would  theif  not  manufacture 
pipes  under  the  license  ?  [Maule,  J. — A  license  conveys  no  interest 
in  the  patent ;  it  is  an  excuse  for  an  infringement.  Suppose  Pros- 
ser brought  an  action  against  these  defendants  for  infringing  his 
patent,  would  it  not  be  a  good  answer  for  them  to  say  that  they  did  the 
acts  complained  of  by  the  license  of  the  ^patentee?  Jervis,  C.  r^pfrre 
J. — ^That  is  the  ground  of  the  decision  in  Protheroe  v.  May.]  ^ 
The  usual  course  for  a  cestui  que  trust,  at  law,  is,  to  treat  himself  as 
the  agent  or  servant  of  the  trustees.  [Mauls.  J. — There  is  a  distinct 
covenant  here  that  the  persons  carrying  on  the  said  business  under 
the  said  style  or  firm  of  the  Patent  Welded  Iron  Tube  Company,  made 
and  used,  in  pursuance  of  the  said  license,  great  quantities  of  the  said 
iron  tubes,  &c.  And  there  can  be  no  special  demurrer.]  If  the  court 
think  that  equivalent  to  an  allegation  that  the  trustees  manufactured, 
there  is  an  end  to  the  argument.  [Jbrvis,  G.  J. — Is  it  necessary  to 
hold  that  ?]  It  is  submitted  that  it  is.  [Jbrvis,  C.  J. — ^The  allega- 
tion is,  that  Reynolds  and  Mackeson  held  theMicense  as  the  property 
of  the  company,  and  that  the  company  manufactured  pipes  pursuant  to 
the  license.]  The  company  could  not  manufacture  pursuant  to  the 
license :  they  are  mere  agents  or  servants  of  the  trustees.  [Crbsswbll, 
J. — Can  you  say  that  Palmer  would  not  be  liable  to  the  royalty  in 
respect  of  the  pipes  manufactured  by  these  defendants  ?]  Certainly 
not  at  law.  It  may  be  that  the  plaintiff  has  a  remedy  in  equity. 
[Jbryis,  C.  J. — ^You  admit  that  the  defendants  would  have  a  good 
defence,  under  leave  and  license,  to  an  action  for  an  infringement  of 
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the  paten  ty  and  yet  you  saj  that  the  license  would  be  under  no 
liability  at  law  for  the  royalty  or  patent-rent !  Maule,  J. — ^The  eoiiH 
pany  clearly  made  these  pipes  pursuant  to  the  license ;  and  they  could 
only  do  that  in  so  far  as  they  were  authorized  for  that  purpose  by  the 
lieensees.] 

ffenderion  (with  whom  was  Channeliy  Serjt.)  was  not  called  upon. 

Jervis,  C.  J. — ^I  think  this  declaration  is  good,  and  that  the  plaintiff 
is  entitled  to  judgment.  As  to  the  last  *pointy  vis.,  that  the 
covenant  to  pay  the  royalties  is  controlled  or  qualified  by  the 
subsequent  express  covenant  to  render  quarterly  accounts,  and  to  pay 
the  amounts  due  thereon, — ^it  seems  to  me  that  there  is  no  foundation 
for  the  argument.  The  first  is  in  truth  an  express  covenant ;  and  there 
is  no  qualification  of  it,  nor  anything  inconsistent  with  it  in  the  subse- 
quent covenant.  As  to  the  main  point  my  Brother  Maule  has  given  a 
conclusive  answer.  The  matter  alleged  in  this  declaration  would  show 
a  good  answer,  under  a  plea  of  leave  and  license,  to  an  action  for  an 
infringement  of  this  patent :  and  therefore  it  si^ciently  shows  a  bread 
of  the  defendant's  covenants. 

The  rest  of  the  court  ooncurring,  Judgment  for  the  plaintift 
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In  covenant  upon  a  separation-deed,  hj  which  B.,  the  hasband,  eorenanted  to  paj  to  A.,  M 
trnstee  for  the  wife,  certain  qoarteiiy  payments, — B.  pleaded,  that  he  was  indoecd  ta  aaka 
the  indenture,  and  to  oove&ant  as  in  the  declaration  mentioned,  through  and  by  meaaa  of  cer- 
tain false  and  fraudulent  misrepresentations  of  A.  by  him  made  to  B., — that  is  to  ssy,  by  A^ 
before  and  at  the  time  of  the  making  of  the  indenture  by  B.,  falsely  and  frandulenUy  repre- 
senting that  B.,  the  wife  of  B.,  was  a  Tirtuons  and  mmal  persoir,  and  that  he,  A^  was  a 
virtuous  and  moral  person,  and  fit  to  be  trustee  for  her  for  the  purposes  of  the  indentore, 
whereas  in  truth  B.  was  not,  nor  was  A.,  a  virtuous  and  moral  person,  Ac ;  that  A.  had  then 
treacherously,  Ac,  seduced  the  said  E.,  so  then  hein^  the  «r/e  of  A.,  and  sabee<iaeDtly  to  the 
marriage, — ^which  last-mentioned  facts  A.  before  and  at  the  time  of  the  making  of  the  inden- 
ture suppressed  and  concealed  from  B. ;  that  A.  so  fraudulently  procured  B.  to  make  the  in> 
denture,  in  order  that  he,  A.,  might  seduce  away  the  said  E.  from  B.,  and  might  harbour  snd 
have  access  to  her  for  the  purpose  of  contianing  the  adulterooa  intercourse ;  and  that  B.  wae 
induced  to  make  the  indenture  in  the  declaration  mentioned,  and  to  covenant  as  therein 
alleged,  through  and  by  means  of  the  sMd  false  and  fraudulent  misrepresentations  of  the 
plaintiff,  and  by  reason  of  the  suppression  and  concealment  ss  aforesaid  of  the  premises  s^ 
suppressed  and  coneesled  as  in  the  plea  mentioiied,  and  in  ignotance  theieof,  and  not  olhsp- 
wise. 

The  Jury  having  found  this  plea  proved, — Held,  on  motion  for  Judgment  non  obstante  veredicto^ 
that  the  plea  sufficiently  showed  the'  deed  in  be  so  tainted  with  fVand  as  la  be  taeapaUe  of 
being  enforced  in  a  court  of  la# ;  and  that  the  plea  mi|^  be  snstaiaed  as  a  genend  plea  sf 
fraud,  notwithstanding  the  absence  of  a  direct  averment  that  A.  knew,  at  the  time  he  sednced 
B.,  that  she  was  the  wife  of  B. 

Aad,  held,  that  it  was  no  answev  to  tUs  deflmce,  tlMt  the  pklnfV  was  sning  as  a  trnstos^  ahiiS 
oestui  que  trust  was  not  shown  to  have  been  party  to  the/ramd  aUtgtd  oa  Am  record. 

And,  tembie  (per  Hauls,  J.),  that  it  made  no  d^rence  whether  A.  falsely  asserted  to  be  true 
that  which  he  knew  to  he  hU%,  Mr  ntsrai^  aiwrtM  thai  to  be  tnie  of  Ae  truth  or  Ihlswlwinil  sT 
which  be  had  no  knowledge. 

The  dedaratioD  ttaled,  thai^  bj  kidefttvs^  bearing  &te  the  11th  ef 
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January,  1844,  between  the  defendant  of  the  first  part,  Emilj  Eliza- 
beth, the  wife  of  the  defendant,  of  the  second  part,  and  the  plaintiff 
of  the  third  part,  the  defendant  did,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  plaintiff,  his  executors  and  ad- 
ministrators, that  he  the  defendant  would,  daring  the  joint  lives  of  him 
the  defendant  and  the  said  Emily  Elisabeth,  his  wife,  pay  to  the  plain- 
tiff his  executors,  administrators,  or  assigns,  the  clear  yearly  sum  of 
69/.  19«.  6i2.,  by  four  equal  quarterly  portions,  on  the  4th  of  Februsry, 
the  4th  of  May,  the  4th  of  August,  and  the  4th  of  November,  in  every 
year :  Breach,  non-payment  of  29L  19«.  9cl.,  in  respect  of  two  quar- 
terly payments  respectively  due  to  the  plaintiff  theretofore,  *and  r^i^njo 
during  the  lifetime  of  the  said  Emily  Elizabeth,  to  wit,  on  the  ^ 
4th  of  February  and  the  4th  of  May,  1852. 

The  defendant  craved  oyer  of  the  indenture,  and,  after  setting  it 
•out, — showing  that  differences  had  existed  between  the  defendant  and 
the  said  Emily  Elizabeth,  his  wife,  and  that  they  had  sgreed.  to  live 
separate,  and  that  the  annuity  in  question  should  be  paid  by  the  de- 
fendant to  the  plaintiff  as  trustee  for  the  said  Emily  Elizabeth,  for  her 
maintenance, — ^pleaded,  first,  non  est  factum. 

Secondly,  that  he  the  defendant  was  induced  to  enter  into  and  to 
make  the  said  indenture,  and  to  covenant  as  in  the  declaration  alleged, 
through  and  by  means  of  certain  false  and  fraudulent  misrepresenta- 
tions of  the  plaintiff  by  him  made  to  the  defendant  in  that  behalf,  that 
is  to  say,  by  the  plaintiff,  before  and  at  the  time  of  the  making  of  the 
aaid  indenture  by  the  defendant,  falsely  and  fraudulently  representing 
to  the  defendant  that  the  said  Emily  Elizabeth  Edmonds,  the  wife  of 
the  defendant,  was  a  person  of  virtuous,  moral,  and  modest  conduct 
and  behaviour,  and  that  the  plaintiff,  who  then  was,  and  still  is,  a  mar*- 
ried  man,  and  the  father  of  divers,  to  wit,  six  children  lawfully  begotten, 
was  a  person  of  virtuous,  moral,  and  modest  conduct  and  behaviour, 
and  a  fit  and  proper  person  to  act  as  a  trustee  for  and  on  behalf  of  the 
said  Emily  Elizabeth  Edmonds,  for  the  purposes  in  the  said  indenture 
mentioned  and  contained,  and  for  the  defendant  to  covenant  with  as  in 
that  behalf  in  the  declaration  and  the  said  indenture  respectively  men- 
tioned, whereas,  in  truth  and  in  fact,  the  said  Emily  Elizabeth  £d«- 
snonds  was  not  then  a  person  of  virtuous,  moral,  or  modest  conduct  or 
behaviour,  nor  was  the  plaintiff  then  a  person  of  virtuous,  moral,  or 
modest  conduct  or  behaviour,  or  a  fit  or  proper  person  to  act  as  such 
trustee  for  or  on  behalf  of  the  said  Emily  Elizabeth  Edmonds,  for  the 
pur|>oses  in  the  said  indenture  mentioned  and  contained,  or  for  the 
defendant  to  ^covenant  with  as  in  that  behalf  in  the  declaration  r^^nq 
and  in  the  said  indenture  mentioned ;  and  the  plaintiff  had  then  *- 
treacherously  and  perfidiously  seduced,  corrupted,  and  carnally  knowa 
the  said  Emily  Elizabeth  Edmonds,  so  then  being  the  wife  of  the  de- 
fendant, and  subsequently  to  the  intermarriage  of  the  said  Emily  Eliza- 
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beth  Edmonds  and  the  defendant,  and  whilst  the  plaintiff  was  a  marned 
man,  and  the  father  of  the  said  children  as  aforesaid,  and  before  the 
making  of  the  said  indenture, — ^which  last-mentioned  facts  the  plainUff 
before  and  at  the  time  of  the  making  of  the  said  indenture  suppressed  and 
concealed  from  the  defendant ;  and  the  plaintiff  then  so  fraudulently  and 
covinouslj  induced  and  procured  the  defendant  to  make  the  said  inden- 
ture, in  order  that  he  the  plaintiff  might  seduce  away  the  said  Kmily 
Elizabeth  Edmonds  from  the  defendant,  and  might  harbour  and  have 
access  to  her  for  the  purpose  of  having,  continuing,  and  keeping  up  an 
adulterous  and  criminal  intercourse  and  conversation  with  the  said  Iknilj 
Elizabeth  Edmonds,  so  being  the  wife  of  the  defendant  as  aforesaid; 
and  that  the  defendant  was  induced  to  enter  into  and  to  make  the  said 
indenture  in  the  declaration  mentioned,  and  to  covenant  as  therein 
alleged,  through  and  by  means  of  the  said  false  and  fraudulent  misrepre- 
sentations of  the  plaintiff,  and  by  reason  of  the  suppression  and  con- 
cealment as  aforesaid  of  the  premises  so  suppressed  and  concealed  as 
in  this  plea  mentioned,  and  in  ignorance  thereof,  and  not  otherwise,— 
verification. 

Thirdly,  that  the  plaintiff  caused  and  procured  the  defendant  to  make 
the  said  indenture,  and  to  covenant  as  in  the  declaration  mentioned, 
and  the  defendant  was  induced  to  enter  into  and  make  the  said  inden- 
ture, through  and  by  means  of  the  fraud  and  covin  of  the  plainti^-^ 
verification. 

Upon  these  pleas  issue  was  joined. 
*7801  *'^^^  cause  was  tried  before  Jervis,  G.  J.,  at  the  aittings  at 
-'  Westminster  after  last  Michaelmas  Term.  The  facts  stated  ii 
the  second  plea  were  proved :  and  it  further  appeared,  that,  in  1845^ 
the  defendant  brought  an  action  for  criminal  conversation  with  his  wift 
against  the  now  plaintiff,  in  which  action  the  now  plaintiff  paid  2501. 
damages  under  a  judge's  order ;  and  that,  from  that  time  down  to  the 
period  when  these  two  instalments  became  due,  the  defendant  had  regih 
larly  paid  the  annuity. 

A  verdict  was  entered  for  the  plaintiff  on  the  first  and  third  issues, 
and  for  the  defendant  on  the  second, — leave  being  reserved  to  the  plain- 
tiff to  move  to  enter  up  judgment  for  him  non  obstante  veredicto  oa 
the  second  issue,  and  to  the  defendant  to  move  to  enter  a  verdict  fof 
him  upon  the  third  issue,  in  the  event  of  the  plaintiff  succeeding  upon 
bis  motion. 

£.  Jameij  accordingly,  in  Hilary  Term  last,  obtained  a  rule  nisi  to 
enter  up  judgment  for  the  plaintiff  non  obstante  veredicto  on  the 
second  issue.  He  submitted  that  the  second  plea  was  no  answer  to  the 
action, — the  plaintiff  being  a  mere  trustee  for  the  wife,  who  was  no 
party  to  the  fraud  alleged  on  the  record.  [Jervis,  C.  J.,  observed  that 
possibly  the  wife  might  have  a  remedy  in  equity  :  bat  that  it  was  a  very 
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graye  qnestion  whether  the  plaintiff  conld,  under  the  circamstances 
disclosed  upon  the  plea,  be  a  sacoessful  suitor  in  a  conrt  of  law.] 

Montagu  Chambergj  for  the  defendant,  pursuant  to  the  leave  reserved 
to  him  at  the  trial,  also  moved  to  enter  a  verdict  for  him  on  the  third 
issue.  The  court,  however,  intimated  that  the  point  might  be  mado  on 
showing  cause  against  Jamei'$  rule. 

MtnUagu  Chambers  nni  Atherton  now  showed  cause. — The  second  plea 
affords  a  good  defence  to  the  action,  as  *well  on  the  ground  of  r^c^of 
fraud,  as  that  the  whole  transaction  is  so  tainted  with  immoral-  ^ 
ity  that  no  valid  cause  of  action  can  arise  out  of  it.  The  plea  in  sub- 
stance states,  that  the  plaintiff  had  seduced  the  defendant's  wife,  and 
fraudulently  induced  the  defendant,  in  ignorance  of  the  fact  that  bis 
wife  was  not  by  law  entitled  to  a  maintenance  from  him,  to  covenant  to 
pay  her  an  annuity,  with  a  view  to  the  keeping  up  his  adulterous  inter- 
oonrse  with  her.  The  question  is,  whether  the  court  will  lend  its  aid  to 
sustain  such  a  transaction.  [Mauls,  J.— It  is  consistent  with  the  plea, 
that  the  wife  was  penitent,  and  was  desirous  of  withdrawing  herself 
from  her  husband  because  she  felt  herself  unworthy.  Is  she, — who  is 
substantially  the  plaintiff  here, — to  he  deprived  of  the  annuity,  being, 
for  anything  that  appears,  wholly  innocent  of  the  fraud  ?]  The  court 
cannot  sustain  a  deed  which  is  vicious  in  its  concoction,  and  wholly 
without  consideration,  legal  or  moral.  The  misrepresentation  and  con- 
cealment of  facts  within  the  plaintiff's  knowledge,  with  a  view  to  his 
own  advantage,  clearly  is  such  a  degree  of  fraud  as  will  avoid  the 
transaction :  Ghitty  on  Contracts,  4th  edit.  p.  589,  5th  edit.  p.  682. 
[Maulb,  J.— -It  is  difficult  to  say  that  a  man  who  knows  that  another 
man's  wife  has  committed  adultery  is  bound  to  go  and  tell  him.  Such  a 
practice  would  not  conduce  much  to  the  general  peace  of  mankind.] 
The  complaint  here  is,  that  the  plaintiff,  by  fraudalently  representing 
to  the  defendant  that  his  wife  was  chaste,  when  he  himself  had  seduced 
her,  with  a  view  to  the  more  convenient  gratification  of  his  criminal 
passion,  induced  the  defendant  to  agree  to  allow  her  a  separate  main- 
tenance. It  is  said  that  there  is  no  allegation  here  that  the  wife  was 
a  party  to  the  plaintiff's  design  to  continue  the  illicit  intercourse ;  but 
the  law  always  presumes  a  given  state  of  things  to  continue,  until  the 
contrary  is  shown.  [Jbrvis,  J.  G. — Does  the  plea  allege  that  the 
plaintiff  knew  he  had  seduced  *the  defendant's  wife?]  The  r^ryoo 
allegation  that  he  suppressed  and  concealed  the  fact  from  the  ^ 
defendant,  is  implicitly  an  allegation  that  he  knew  it  himself.  [Maulb, 
J. — It  would  have  been  more  clear,  if  the  pleader  had  put  in  the  very 
common  allegation,  «  of  all  which  facts  the  plaintiff  had  notice,"  instead 
of  the  idle  statement  of  his  being  the  father  « of  divers,  to  wit,  six 
children  lawfully  begotten."]  The  wife's  adultery  relieves  the  husband, 
in  law,  from  the  obligation  of  maintaining  her:  it  authorizes  him  to 
determine  the  agency  of  the  wife.  .  In  Chi(ty  on  Contracts,  4th  edit. 
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p.  167,  it  ii  said,  that,  ^  where  the  wife  is  guilty  of  adultery,  and  eithv 
elopes  from  her  husband,  or  is  expelled  by  him  from  his  house  on  thai 
account ;  or  where  she  is  guilty  of  this  offence  after  being  compelled  by 
his  cruelty  to  leave  him, — aee  Hetheripgton  v.  Graham,  6  Bing.  186 
(E.  C.  L.  R.  vol.  19),  3  M.  (b  P.  399,— and  after  he  has  refused  to 
receive  her,  he  is  not  liable  even  for  the  bare  neeeasaries  of  life  sup- 
plied to  her  during  their  separation,  although  he  do  not,  generally  or 
specially,  prohibit  tradesmen  from  trusting  her,-**-Morri8  v.  Martia, 
Stra.  647,  706 ;  Hardie  v.  Grant,  8  C.  &  P.  512  (E.  C.  L.  B.  vol.  34) ; 
and  although  he  himself  has  likewise  committed  adultery,  and  has  tuned 
his  wife  out  of  doors,  and  she  offers  to  return,"-— Govier  v.  Hancock,  6 
T.  B.  603.  Here,  the  plea  sufficiently  discloses  both  the  fraud  and  the 
criminal  object  the  plaintiff  had  in  view.  And  the  jury  have  found  that 
the  plea  is  true.  [Maulk.  J. — ^Possibly  this  may,  after  verdict,  be  sus- 
tained as  a  general  plea  of  fraud.]  The  defendant  has  leave  to  eater 
the  verdict  on  the  third  plea,  which  tt  a  general  plea  of  fraud.  [Mauub, 
J. — It  may  be  that  both  may  prevail.  Ckbsswsll,  J. — If  the  defend* 
ant  is  entitled  to  succeed  upon  the  third  plea,  he  is  elearly  entitled  to 
succeed  upon  the  second  plea  also.] 

It  is  said  that  the  record  shows  that  the  plaintUf  is  a  trustee  for  the 
^(.gof  wife,  and  that  she  is  no  party  to  the  *fraiid  alleged  in  the  plea. 
^  That,  however,  dearly  makes  no  difference ;  because  the  sub- 
stantial defence  would  be  equally  a  defence  in  a  court  of  equity,  or  in 
a  court  of  ecclesiastical  jurisdiction.  {Mauls,  J.,  referred  to  Gibsen 
V.  Winter,  6  B.  &  Ad.  96  (E.  C,  L.  R.  voL  27),  2  N.  &  M.  737  (E.  C. 
L.  R.  vol.  28),  where  it  was  held,  that  whatever  constitutes  an  answer 
to  the  demand  for  which  an  action  is  brought,  as  against  the  plaintiff 
on  the  record,  is  a  bar  to  the  action,  although  brought  for  the  beaeit 
of  others  who  have  no  mode  of  enforcing  their  claim  except  by  suing  iti 
the  name  of  the  plaintiff.]  A  court  of  equity  has  powers  infinitely 
larger  than  those  of  a  court  af  law.  The  power  of  the  court  of  law 
ends  with  the  enforcement  of  the  contract  between  the  parties.  A 
court  of  equity  can  go  further,  and  traoe  the  fund  to  its  ultimate  desti- 
nation. The  fiduciary  relation  between  the  trustee  and  the  cestui  qui 
trust,  can  have  no  operation  upon  the  judgment  of  the  court. 

Edmn  Jame%  and  Hawlnn^y  who  were  to  have  supported  the  rule, 
were  unavoidably  absent ;  but  the  Lord  Chief  Justice  observed  that  i^ 
injustice  would  be  done  by  disposing  of  the  rule  without  bearing  thep^ 
aeeing  that  they  must  b^ve  feU  that  they  could  not  answer  the  ol^es- 
tions. 

JsRYiB,  0.  J.->^I  am  cf  opinion  that  this  rule  which  cedes  to  eater 

judgment  for  the  plaintiff  non  obstante  veredicto  en  the  second  pleSi 

.or  for  a  new  trial,  should  be  discharged.     Without  dtsoussing  some  of. 

the  matters  which  have  been  urged  before  ns,  I  think  the  second  pkik 

•suLy  be  suppertod  on  the  general  ground  thut  \l  Msewts  ffubstantjsi^ 
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to  a  pie*  of  frsnd :  it  Btates^  that,  before  and  at  tbe  time  of  the  ma) 
of  ^the  indenture,  the  plaintiff  fraadulently  represented  to  the  defendant 
that  his^  the  defendant's,  wife  was  a  person  of  yirtnous,  moral,  and 
modest  conduct  and  behaviour,  whereas  in  *truth  she  was  not  so,  r^tYOj 
and  that,  by  means  of  this  fraudulent  representation,  the  defend-  '- 
ant  was  induced  to  execute  the  deed.  If  his  wife's  infidelity  had  been 
known  to  the  defendant,  it  cannot  be  supposed  he  would  have  entered 
into  a  liability  for  her  maintenance,  from  which  the  law  would  have 
relieved  him.  I  think  therefore  this  fraudulent  representation  or  con- 
cealment by  the  plaintiff  of  a  material  fact, — the  jury  having  found  the 
pica  to  have  been  proved,*— amounts  to  such  a  degree  of  fraud  as  will 
avoid  the  transaction.  I  also  think  the  defendant  is  entitled  to  have  a 
verdict  entered  for  him  on  the  third  plea ;  and  that  will  relieve  the 
defendant  from  any  technical  difficulties  which  may  arise  upon  the 
•second  plea.  The  third  plea,  which  is  a  general  plea  of  fraud,  may  b9 
^ell  sustained,  because,  if  there  had  been  criminal  intercourse  between 
the  plaintiff  and  the  defendant's  wife  before  the  sepuration,  and  the 
-plaintiff  at  the  time  of  sueh  intercourse  knew  that  she  was  the  defend- 
ant's wife,  and  concealed  her  criminality  from  the  defendant,  with  a 
view  to  induce  him  to  execute  the  deed,— all  which  the  jury  mu^  be 
assumed  to  have  found,-^that  was  such  a  suppression  of  a  material  faet 
as  will  support  a  general  plea  of  fraud.  And,  after  verdict,  we  may 
assume  any  state  of  circumstances  that  would  avoid  the  deed.  I  think 
there  was  abundant  proof  of  fraud. 

As  to  the  objection  urged  by  the  plaintiff's  counsel  on  moving  for 
the  rule,  that  the  plaintiff  is  a  trustee  only,  and  that  the  cestui  qui  truat 
does  not  appear  by  this  record  to  have  been  any  party  to  the  fraud, 
I  think  the  case  of  Gibson  v.  Winter  affords  a  sufficient  answer.  A 
court  of  law  can  only  look  to  the  legal  rights  of  the  litigant  parties. 
Tbe  plaintiff  is  suing  upon  a  covenant  which  he  has  by  means  of  a  fraud 
induced  the  defendant  to  enter  into  with  him. 

I  cannot  help  saying  that  I  somewhat  distrust  my  ^judgment  r^fjar 
fn  this  case.     It  was  impossible  to  avoid  having  one's  feelings  ^ 
enlisted  in  favour  of  the  defendant.    This  is  one  of  the  most  scan- 
dalous cases  I  ever  met  with. 

Maulb,  J. — I  agree  entirely  with  the  judgment  of  my  Lord  Chief 
Justice.  It  seems  to  me  that  the  second  plea  may  be  sustained,  and 
that  it  furnishes  a  good  defence  to  the  action.  It  states  that  the 
defendant  was  induced  to  enter  into  and  make  the  said  indenture,  and 
to  covenant  as  in  the  declaration  mentioned,  through  and  by  means  of 
certain  false  and  fraudulent  misrepresentations  of  the  plaintiff  by  hiui 
made  to  the  defendant  in  that  behalf, — that  is  to  say,  &c. :  it  then  goee 
en  to  state,  that  the  plaintiff,  before  and  at  the  time  of  the  making  of 
the  indenture,  falsely  and  fraudulently  represented  that  the  defend- 
ant's wife  was  a  virtuous  and  modest  p^son,  whereas  in  fact  she  was 
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Otherwise ;  and  that  the  plaintiff  had  then  (that  is,  before  and  at  the 
time  of  the  making  of  the  indenture)  seduced  the  defendant's  wife,  and, 
.  auppressing  and  conoealing  that  fact,  induced  the  defendant  to  make 
the  indenture,  in  furtherance  of  his  own  criminal  intentions :  the  pies 
then  concludes  with  an  allegation  that  the  defendant  was  induced  to 
enter  into  and  to  make  the  indenture  in  the  declaration  mentioned,  and 
to  covenant  as  therein  alleged,  through  and  by  means  of  the  said  fake 
and  fraudulent  misrepresentations  of  the  plaintiff,  and  by  reason  of  the 
suppression  and  concealment  as  aforesaid  of  the  premises  so  suppressed 
and  concealed  as  in  the  plea  mentioned,  and  in  ignorance  thereof.  The 
pleader,  although  he  has,  besides  these  things,  stated  matters  whick 
are  perfectly  idle  and  irrelevant,  has  omitted  the  material  and  obvioitf 
averment  that  the  plaintiff,  at  the  time  he  so  induced  the  defendant  to 
execute  the  deed,  knew  the  defendant's  wife  to  be  unchaste,  or  that  he 
*7Rai  *B^^^^®^  ^^^  ^'^^  knowledge  that  she  was  the  defendant's  wife. 

^  To  sustain  the  plea,  however,  such  as  it  is,  there  must  have  beea 
evidence  before  the  jury,  that  the  defendant  was  induced  to  ezecnte  the 
deed,  by  some  false  and  fraudulent  representation  on  the  part  of  the 
plaintiff;  for,  if  none  were  proved,  the  Lord  Chief  Justice  must  have 
told  the  jury  that  they  must  find  for  the  plaintiff.  I  do  not  say  that  it 
would  be  necessary,  to  constitute  such  a  fraud  as  would  avoid  the  deed, 
—to  make  the  plea  good  on  special  demurrer, — that  it  should  in  terms 
allege  that  the  plaintiff  knew  at  the  time  he  made  the  representations 
that  the  defendant's  wife  was  unchaste :  because  I  conceive,  that,  if  a 
man,  having  no  knowledge  whatever  on  the  subject,  takes  upon  himself 
to  represent  a  certain  state  of  facts  to  exist,  he  does  so  at  his  peril; 
and,  if  it  be  done  either  with  a  view  to  secure  some  benefit  to  himself 
or  to  deceive  a  third  person,  he  is  in  law  guilty  of  a  fraud,  for,  he  takes 
upon  himself  to  warrant  his  own  belief  of  the  truth  of  that  which  he  so 
•asserts.  Although  the  person  making  the  representation  may  have  no 
knowledge  of  its  falsehood,  the  representation  may  still  have  beea 
fraudulently  made.  It  may  be  that  that  kind  of  fraud  was  proved  in 
this  case ;  and  that  is  sufficient  to  sustain  this  verdict.  I  think  the 
plea  is  to  be  taken  as  practically  alleging  fraud  in  such  a  way  as  to 
compel  the  court  to  assume  that  there  was  proof  at  the  trial  of  a  false 
and  fraudulent  assertion  made  by  the  plaintiff  for  the  purpose  of 
inducing  the  defendant  to  execute  the  deed :  and  that  could  not  but 
taint  the  deed  with  crimen  falsi.  I  therefore  think  that  the  second 
plea, — which  has  been  proved  to  the  satisfaction  of  the  jury,^-caDnot, 
after  verdict,  be  understood  in  any  sense  which  is  consistent  with  the 
plaintiff's  right  to  maintain  the  action.  As  to  the  third  plea, — there 
is  no  doubt  there  was  proof  of  gross  fraud  on  the  part  of  the  plaintiff; 
*7ft71  ^^^'  ^  ^^^  plaintiff  has  not  ^thought  fit  to  question  the  validity 

^  of  the  plea  by  a  demurrer,  the  defendant  is  entitled  to  a  verdict 
pa  that  plea  ako.    The  rule  for  judgment  non  obstante  veredicto  oi| 
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the  second  issae  will  therefore  be  discharged,  and  the  rale  absolute  to 
enter  a  verdict  for  the  defendant  upon  the  third  issue. 

Cresswbll,  J. — I  am  entirely  of  the  same  opinion.  Having  suffi- 
ciently intimated  the  view  I  took,  in  the  course  of  the  argument,  it  is 
enough  for  me  to  say,  that,  striking  out  the  allegations  which  appear  to 
be  immaterial,  enough  remains  upon  the  third  plea  to  constitute  a  good 
defence  on  the  ground  of  fraud. 

Talfourd,  J. — I  entirely  concur  with  the  rest  of  the  court,  for  the 
reasons  given  by  my  Lord  and  my  Brother  Maule. 

Rule  di8charged.(a) 

(a)  Bee  Feret  v.  HUl^  pott^  Trinltj  Tenn,  1854. 


SHEEHY  V.  THE  PROFESSIONAL  LIFE-ASSURANCE  COM- 

PANY.    Junei: 

To  a  deelantioii  opoo  »  Jadgment  obtained  in  one  of  the  superior  coitrtB  in  Irelandi  egaintt  an 
ineorpoimted  company  in  England,  the  defendant!  pleaded, — that  they  were  not  served  with 
any  summons  or  process  issuing  out  of  the  Irish  court,  in  the  action  in  which  the  judgment 
wee  obtained,  and  that  the  plaintiffs,  irregularly,  and  bthtMd  the  back$  of  the  de/endanff  caused 
an  appearanoe  to  be  entered  for  the  defendants  in  that  action,  and  Uiereby  obtained  the  Judg- 
ment, when  the  defcndanta  were  not  within  the  jurisdiction  of  the  said  court,  and  had  not 
been  senred  with  any  summons  or  other  process  to  appear  to  the  action  : — 

Hald,  that  the  plea  was  bad,  inasmuch  as  it  did  not  distinctly  allege  that  the  defendants  di4 
Dot  know  of  the  summons  in  the  Irish  oonrt,  or  that  they  did  not  appear  thereto. 

Quare,  as  to  the  mode  of  service  upon  a  corporation,  under  the  Irish  uniformity  of  process  ac^ 
13  J^14  Victe.  18.  ss.  8,  9? 

After  judgment  for  the  plaintiff  on  a  demurrer  ta  a  surrejoinder,  on  the  ground  that  the  pUa 
was  bad, — the  court  declined,  at  the  plaintiff's  instance,  to  rescind  a  judge's  order  allowing  the 
defendants  to  traverse  and  demur  to  the  surrejoinder,  under  the  80th  section  of  the  common 
law  procedure  act,  15  A  16  Vict.  o.  76. 

Debt.  The  declaration  Btated,  that,  on  the  16th  of  *Febru- ^P^^oo 
ary.  1852,  the  plaintiff,  in  the  Court  of  Queen's  Bench  in  Ireland,  ^ 
recovered  against  the  defendants  the  sum  of  768Z.,  adjudged  to  be  due 
from  them  to  the  plaintiff,  and  also  27/.  18«.  lid,  for  damages  for  the 
detention  thereof,  also  for  his  costs  and  charges  in  his  suit  in  that  behalf 
expended,  &c. ;  and  that,  on  the  21st  of  February,  1852,  the  Court  of 
Queen's  Bench  in  Ireland,  by  a  certain  order  and  decree  then  by  them 
duly  made,  did  further  award  and  adjudge  unto  the  plaintiff,  in  a  certain 
proceeding  then  taken  by  the  defendants  before  the  said  court,  and  in 
the  said  suit  upon  the  said  judgment,  the  sum  of  12/.  Is,  Id,  to  be  paid 
by  the  defendants  to  the  plaintiff  for  his  costs  and  charges  by  him  in 
such  suit  in  that  behalf  further  expended,  &c.  The  declaration  also 
claimed  50/.  for  interest. 

To  the  first  count  the  defendants  pleaded,  secondly,  that  they  were 
not  at  any  time  served  with  any  summons  or  process  issuing  out  of  the 
said  Court  of  Queen's  Bench  in  Ireland  attLo  suit  of  the  plaintiff  in  the 
action  in  which  the  said  judgment  in  that  court  mentioned  was  obtained. 
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snd  that  the  plaintiff  irregularly,  behind  the  bad  of  the  defendanit^ 
caused  an  appearance  to  be  entered  for  the  defendants  in  the  said  action, 
and  thereby  obtained  the  said  judgment  therein  when  the  defendants 
were  not  within  the  jurisdiction  of  the  said  court,  and  had  not  been 
Berved  with  any  summons  or  other  process  to  appear  to  the  said  action 
in  which  the  said  judgment  was  so  obtained  as  aforesaid. 

Replication, — ^that  the  said  action  in  which  the  said  judgment  aad 
decree  were  respectively  obtained,  was  commenced  in  the  said  court,  th 
said  court  being  one  of  the  superior  courts  of  common  law  in  Lreland, 
after  the  making  and  coming  into  force  of  a  certain  act  of  parliamest 
passed  in  the  13th  year  of  the  reign  of  our  Lady  the  Queen,  entitled 
^^  An  act  for  the  regulation  of  process  and  practice  in  the  superior  comla 
*7AQ1  ^^  common  law  *in  Ireland,"  and  that  the  said  action  was  dolj 
-^  commenced  by  writ  of  summons,  and  in  every  respect  according 
to  the  said  statute,  and  that,  after  the  issuing  of  the  said  writ,  aad 
whilst  it  was  in  force,  it  was  made  to  appear  by  affidavit,  to  the  satisfac- 
tion of  the  said  court  wherein  the  said  judgment  was  obtained,  that  the 
defendants  had  not  been  personally  served  with  the  writ  of  sumiaoitf 
issued  in  the  said  action,  but  that  the  defendants  then  resided  out  of  the 
jurisdiction  of  the  court,  and  could  be  properly  served  through  or  upon 
a  certain  agent  or  representative  of  the  defendants  within  such  jnrisdi^ 
tion ;  that  thereupon  the  said  court,  to  wit,  on  the  16th  of  January, 
1852,  did  order  that  the  writ  of  summons  in  the  said  action  should  be 
served  by  delivering  the  same,  together  with  a  true  copy  of  the  said 
order,  unto,  and  by  leaving  the  same  with,  one  J.  W.  Ramsay,  therein 
described  as  agent  in  Dublin  of  the  defendants,  and  also  by  delivering 
true  copies  of  the  said  order  and  the  said  writ  in  a  letter  in  and  througli 
the  general  post-office,  directed  to  the  London  agents  of  the  defendants; 
that  the  plaintiff  thereupon  then  in  all  things  complied  with  the  said 
order,  and  effected  service  of  the  said  writ  as  thereby  directed,  and 
afterwards,  on  the  day  and  year  aforesaid,  upon  due  proof  of  such  ^uV 
etituted  service  as  aforesaid  by  affidavit,  the  plaintiff,  in  pursuance  of 
such  order,  in  default  of  appearance  by  such  defendants  in  due  time, 
entered  an  appearance  for  the  defendants  under  and  by  virtue  of  the 
aaid  statute,  and  proceeded  thereon  in  the  said  action  as  if  the  defend- 
ants had  entered  their  appearance ;  that  afterwards,  on  the  4th  of  Febrn- 
Ary,  1852,  the  plaintiff  filed  his  declaration  in  such  action,  and  thereupon 
afterwards,  on  the  day  and  year  in  the  declaration  mentioned  in  that 
behalf,  in  default  of  plea,  the  said  judgment  was  obtained  as  therein 
liUeged ;  and  that  afterwards  an  application  was  made  on  behalf  of  th$ 
*7Qni  ^^f^^^^B^^^)  ^7  attorney  and  counsel,  in  the  said  court,  *and  th0 
^  said  court  was  then,  on  behalf  of  the  defendants,  moved  to  set 
aside  the  said  appearance  and  declaration  filed  in  the  said  action,  and  ail 
subsequent  proceedings  thereon,  and,  on  hearing  the  said  motion,  and 
^unsel  on  behalf  of  the  plaintiff  and  defendantSi  it  was  ordered  by  ik| 
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Bftid  court  that  the  said  motion  shottld  be,  and  the  same  then  'vraty 
fefased. 

Rejoinder, — ^that  the  defendants  are^  and  were  at  the  time  of  the  cora^ 
ffiencement  of  the  said  action  in  the  said  court  in  Ireland^  a  corporation 
aggregate,  within  the  true  intent  aAd  meaning  of  the  said  statute  in  \h» 
replication  mentioned,  and  that  they  had  not,  before  or  at  the  time  of 
the  commencement  of  the  said  action,  any  clerk,  treasurer,  or  secretary, 
within  the  jurisdiction  of  the  said  court,  nor  any  known  and  responsible 
officer  or  agent,  or  any  agent,  representalJTe,  or  manager  of  their  real 
or  personal  estate,  within  the  jurisdiction  of  the  said  court ;  and  that 
they  the  defendants  could  not  have  been,  and  were  not,  properly  served 
with  the  said  writ  of  summons  through  or  upon  any  agent  or  repre* 
sentative  of  the  defendants  within  the  jurisdiction  of  the  said  court ;  and 
that  the  plaintiff  caused  and  procured  the  said  order  to  be  made  for 
service  of  the  said  writ  of  summons  on  the  said  J.  W.  Kamsay,  by 
falsely  representing  to  the  said  court  that  the  said  J.  W.  Ramsay  was 
the  agent  of  the  defendants  within  the  meaning  of  tibe  said  statute^ 
whereas  in  truth  and  in  fact  he  was  not  such  agents 

Surrejoinder, — that  the  said  company,  the  defendants,  had,  at  the 
tfme  of  the  commencement  of  the  said  action  in  the  said  Court  of 
Queen's  Bench  in  Ireland,  an  agent  within  the  jurisdiction  of  the  said 
oourt,  and  that  he  the  plaintiff  did  not  cause  or  procure  the  said  order 
of  the  said  Court  of  Queen's  Bench  in  Ireland,  in  the  replication  and 
rejoinder  mentioned,  to  be  made,  by  falsely  representing  that  the  said 
J.  W.  Ramsay  was  the  agent  of  the  ^defendants  within  the  r^^^q^ 
leaning  of  the  said  statute,  because  he  the  plaintiff  said,  that,  ^ 
at  the  time  of  the  suing  out  and  serving  of  the  said  writ  of  summons 
in  the  said  action  as  in  the  replication  mentioned,  the  said  J.  W.  Ram- 
say wa»  an  agent  of  the  defendants  within  the  jurisdiction  of  the  said 
court,  that  is  to  say,  in  the  city  of  Dublin ;  that  the  affidavit  by  which 
it  was  made  to  appear  to  the  satisfaction  of  the  said  court  that  the 
defendants  could  be  properly  served  with  the  said  writ,  through  or 
upon  an  agent  of  the  defendants  within  the  jurisdiction  of  the  said 
eourt,  was  an  affidavit  of  one  Bernard  Egan,  duly  made  and  sworn  in 
the  said  court  in  the  said  action,  and  duly  filed  in  the  said  court  on  tho: 
15th  of  January,  1852,  in  which  said  affidavit  was  set  forth  and  recited^ 
and  it  was  sworn  and  represented  to  the  court,  that  he  the  said 
Bernard  £^n  had,  on  the  day  and  year  aforesaid,  served  the  Pro* 
fessional  Life-Assurance  Company  of  London  (meaning  the  defendants^ 
being  such  incorporated  company  as  in  the  rejoinder  mentioned),  with 
the  original  writ  of  summons  in  the  said  action,  by  delivering  unto  and 
leaving  with  the  said  J.  W.  Ramsay,  the  agent  for  the  said  company  in 
the  city  of  Dublin,  in  person,  at  his  office  No.  103^  Abbey  Street,  i» 
the  city  of  Dublin,  a  true  copy  of  the  said  original  writ,  and  that  he 
the  said  Bernard  Egan  had  desired  him  to  send  the  said  copy  so  served 
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to  the  office  of  the  said  company  in  Londoiii  and  that  he  the  said 
Bernard  Egan  at  the  same  time  showed  him  the  said  J.  W.  Ramssy  the 
aaid  original  writ  of  summons,  and  told  him  the  true  intent,  nature,  and 
meaning  thereof;  that  the  said  affidavit,  being  so  sworn  and  filed  in  the 
said  court,  was  afterwards,  on  the  16th  of  January,  1852,  read  to  the 
said  court  by  counsel  on  behalf  of  the  plaintiff  in  the  said  action,  aod 
that  afterwards,  on  the  said  day  and  year,  the  said  court,  on  hearing 
such  affidavit  read,  did  make  such  order  as  in  the  replication  in  that 
behalf  alleged,  and  which  said  *order  was  in  the  terms  following, 


♦792] 


that  is  to  say, — <<  On  motion  of  Mr.  Synan,  of  counsel  for  the 


plaintiff,  and  on  hearing  affidavit  of  Bernard  Egan  read,  it  is  ordered 
that  service  of  the  writ  of  summons  upon  the  defendants  in  this  canee, 
by  delivering  a  true  copy  thereof,  together  with  a  true  copy  of  this 
order,  unto,  and  leaving  the  same  with,  J.  W.  Ramsay,  the  Dublin 
agent,  and  also  by  enclosing  similar  copies  in  a  letter  through  the 
general  post-office,  directed  to  the  London  agent,  be  deemed  good 
service  of  the  said  writ  upon  the  said  company ;"  that  the  said  J.  W, 
Ramsay  in  the  said  order  mentioned  was  and  is  the  same  J.  W.  Ranisay 
in  the  said  replication  and  rejoinder  respectively  referred  to,  and 
hereinbefore  and  in  the  said  affidavit  also  referred  to ;  and  that  he  the 
plaintiff  no  otherwise  caused  or  procured  the  said  order  to  be  made  than 
as  aforesaid,  and  that  he  made  or  caused  to  be  made  no  false  represent 
tation  to  the  said  court  as  in  the  rejoinder  alleged,  nor,  save  as  afore* 
said,  any  representation  whatever  in  that  behalf;  and  that  the  contents 
of  the  said  affidavit  in  that  behalf  were  in  fact  true. 

The  defendants  joined  issue  on  the  surrejoinder,  and  also  demurred 
generally  thereto, — the  ground  of  demurrer  stated,  being, — «« that  the 
surrejoinder  neither  traverses  nor  confesses,  and  avoids  the  rejoinder; 
that,  the  defendants  being  a  corporation  aggregate,  the  writ  of  surnmom 
could  not  properly  have  been  served  on  an  agent,  the  8th  section  of 
the  statute  requiring  the  service  to  be  on  the  mayor  or  other  head 
officer,  town-clerk,  clerk,  treasurer,  or  secretary,  or  at  least  it  should 
have  been  alleged  that  the  agent  was  a  known  and  responsible  agent 
of  the  defendants,  or  an  agent  of  their  real  and  personal  estate,  or 
an  agent  within  the  true  intent  and  meaning  of  the  statute." 
«7qqi  ^y^^9  Serjt.  (with  whom  was  Hoggini)^  in  support  *of  the 
^  demurrer.(/i)  The  plaintiff  declares  upon  a  judgment  obtained 
against  the  defendants,  in  the  Court  of  Queen's  Bench  in  Ireland. 
The  defendants  plead  that  they  were  not  at  any  time  served  with  any 

(a)  The  points  marked  for  uigament  on  the  part  of  Che  defendants,  were, — ^^  That  the  tar- 
rejoinder  neither  trarerset  nor  confeaaee  and  avoida  the  rrjoioder;  that  the  defandania  bciag  a 
eorporatton  aggregatOi  the  writ  of  gammons  eonid  not  properlj  hare  b«>en  lerred  on  an  tiot* 
the  8th  section  of  the  statute  requiring  the  lenrice  to  be  on  the  major  or  other  head  offfer, 
town-olerli,  olerlr,  treasurer,  or  •ecretaty,  or  at  least  it  should  have  been  aUeged  that  the  sgeat 
was  a  known  aod  responsible  agent  of  the  defendants,  or  an  agent  of  the  real  and  pensail 
•atate,  or  an  agent  within  the  true  intent  and  meaning  of  the  statata." 


18  COMMON  BENCH.    (4  J.  SCOTT.)  tSf 

sammons  or  process  issning  oat  of  that  court  at  the  sait  of  the  plaintiff 
in  the  action  in  which  the  judgment  was  obtained ;  and  that  the  plain- 
tiff irregularly,  behind  the  back  of  the  defendants,  caused  an  appear- 
ance to  be  entered  for  the  defendants  in  that  action,  and.  thereby 
obtained  the  said  judgment  therein  when  the  defendants  were  not  within 
the  jurisdiction  of  the  said  court,  and  had  not  been  served  with  any 
summons  or  other  process  to  appear  to  the  said  action.  [Maule,  J, — 
What  are  we  to  understand  by  the  allegation  that  the  appearance  was 
entered  <«  behind  the  back  of  the  defendants  ?"]  The  expression,  no 
doubt,  is  somewhat  loose  and  untechnical ;  but  it  is  not  without  high 
authority  to  warrant  it ;  for,  in  Ferguson  v.  Mahon,  11  Ad.  k  E.  179 
(E.  C.  L.  R.  vol.  89),  8  P.  &  D.  148,  which  was  an  action  of  debt  upon 
an  Irish  judgment,  Lord  Denman^  in  delivering  the  judgment  of  the 
Court  of  Queen's  Bench,  says, — «« The  defendant  pleads  that  he  was 
never  arrested  nor  served,  nor  had  at  any  time  notice  of  any  process  at 
the  suit  of  the  plaintiff,  for  the  cause  of  action  upon  which  the  judg-* 
ment  was  recovered,  and  that  he  had  never  appeared  thereto.  The 
judgment,  therefore,  appears  upon  the  plea  to  have  been  obtained 
^behind  the  back  of  the  defendant^*  [Maule,  J. — I  can  readily  r^*jQA 
understand  the  use  of  a  metaphorical  expression  like  that  in  a  ^ 
judgment  of  the  Court  of  Queen's  Bench :  but,  have  you  any  instance 
of  its  being  used  in  a  plea  ?  It  is  not  an  uncommon  thing  to  say  that 
j^  the  plaintiff,  or  defendant,  has  not  a  leg  to  stand  on  ;  but  I  apprehend 
^.that  sort  of  language  would  not  do  in  pleading.]  The  expression  here 
ased  means,  in  the  absence  of  notice,  or  without  the  defendant's  know- 
ledge. [Maule,  J. — Many  things  may  be  done  behind  a  man's  back, 
of  which  he  has  notwithstanding  perfect  cognisance.]  There  is  no  rule 
of  law  to  prohibit  the  use  of  figurative  language,  especially  where  the 
other  side  has  pleaded  over,  and  the  words  used  are  capable  of  being 
read  in  a  sense  which  will  make  them  intelligible.  [Maule,  J. — I  can- 
not help  thinking,  that,  if  the  fact  would  have  warranted  it,  the  pleader 
would  have  alleged  distinctly  that  the  judgment  was  signed  without 
notice  of  the  process  to  the  defendants.  Besides,  can  we  take  notice 
that  a  judgment  irregularly  obtained  in  the  Court  of  Queen's  Bench  in 
Ireland  is  bad  ?    Irregularity  may  be  cured.] 

The  replication  states,  that,  the  defendants  being  out  of  the  jurisdic- 
tion of  the  court  in  which  the  proceedings  were  pending,  an  order  was 
obtained  for  substituted  service  of  the  process,  pursuant  to  the  act  for 
the  regulation  of  process  and  practice  in  the  superior  courts  of  common 
liiw  in  Ireland,  13  &  14  Vict,  o  18,  ss.  8,  9.  The  8th  section  enacts, 
«<  that  every  writ  of  summons  issued  against  a  corporation  aggregate 
may  be  served  personally  upon  the  mayor  or  other  head  officer,  or  on 
the  town-clerk,  clerk,  treasurer,  or  secretary  of  such  corporation;" 
«and  every  such  writ  issued  against  any  other  incorporated  body 
li&ving  a  known  and  respcmeible  officer  or  agent,  may  be  served  per*- 
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donally  on  such  officer  or  agent ;  and,  if  any  ^nch  defendants  shall  not 
appear,  according  to  the  exigency  of  snch  writ,  in  due  time  after  Bach 
^.g.^  ^service  thereof  as  herein  anthorized,  in  such  case,  npon  affidavit 

^  made  as  hereinafter  provided,  it  shall  and  may  be  lawful  for  the 
plaintiff  to  enter  an  appearance  for  such  defendants,  and  to  proceed 
thereon  as  if  such  defendants  had  entered  their  appearance,  any  law  or 
usage  to  the  contrary  notwithstanding  t  Provided  always,  that,  in  all 
inch  cases,  a  sufficient  notice  of  the  issuing  of  the  writ  shall  be  given 
in  the  Dublin  Gazette^  and  in  one  of  the  local  newspapers  of  the  county, 
eity,  or  district  in  which  the  defendant  or  defendants,  or  the  officer  or 
agent  to  be  served,  shall  reside ;  the  days  ibr  appearance  to  run  in  soch 
eases  from  the  day  of  the  publication  of  such  notice  in  gazette  or  news- 
paper, whichever  shall  be  the  latest."  And  the  9th  section  enacts, 
^  that,  in  case  it  shall  be  made  appear  by  affidavit  to  the  satisfactioa 
of  the  court  in  which  the  appearance  to  process  should  be  made,  or,  in 
vacation,  of  any  judge  of  either  of  the  said  courts,  that  any  defendant 
has  not  been  personally  served  with  any  writ  of  summons,  and  has  not 
According  to  the  exigency  thereof  appeared  to  the  action,  and  that  doe 
and  proper  means  were  used  to  serve  such  writ,  or  that  such  defendant 
resides  out  of  the  jurisdiction  of  the  court,  and  can  be  properly  served 
through  or  upon  any  agent  or  representative,  or  any  manager  of  the 
real  or  personal  estate  of  such  defendant,  within  such  jurisdiction,  of 
has  removed  to  avoid  service,  or  any  other  good  and  sufficient  grounds, 
it  shall  be  lawful  for  such  court  or  judge  to  authorize  such  substitotion 
of  service,  through  the  post-office,  or  in  such  manner,  and  with  such 
extension  of  time  for  aervice  and  appearance,  as  to  them  or  him  shall 
0eem  fit ;  and,  upon  due  proof  of  such  substituted  service,  by  affidavit, 
it  shall  and  may  be  lawful  for  the  plaintiff,  in  default  of  appearance  by 
such  defendant  in  due  time,  to  enter  an  appearance  for  such  defendant, 
and  to  proceed  thereon  as  if  such  defendant  had  entered  his,  her,  or 
»7Qf{l  ^^^^'  appearance,  any  usage  or  law  to  the  contrary  *notwith- 

^  standing."  The  replication  traverses  the  fact  of  Ramsay  being 
the  agent  of  the  defendants :  and  it  is  nowhere  alleged  on  the  record 
that  he  was  a  «« known  and  responsible  agent"  of  the  defendants  within 
the  meaning  of  the  statute.  [Jbrvts,  C.  J. — To  whom,  or  to  hot 
many  persons,  must  he  be  known  ?  and,  to  whom  is  he  to  be  respon- 
sible?] Generally  known  and  reputed,  and  responsible  to  the  com* 
pany.  This  person  may  have  been  an  agent  for  a  limited  purpose  only, 
abd  not  for  the  purpose  of  charging  the  company  with  process.  Tha 
9ih  section  of  the  18  &  14  Vict.  c.  18,  does  not  apply  to  corporations. 
Willed  (with  whom  was  Finla»yn\  colitrJl.(a) — The  statute  13  &  14 

(a)  Tbe  pointa  marked  for  Argument  on  the  part  of  Uie  pinintiff,  were, — "  That  the  |dee  •e' 
the  Tejoinder  are  bad,  for  n6t  alleging  that  the  defendanla  baid  no  noUee  of  tbe  proeeaa ;  thtt  tk* 
plea  ie  bad,  for  not  aUegiag  tint  tbe  defendanta  w#re  not  wHhki  tie  inriadietfoB  of  tbe  coaftii 
Ireland  at  the  time  of  the  eommenoement  of  the  acthm;  that  the  rejoinder  ia  bad,  beeamea 
doei  not  allege  that  the  defendant!  bad  no  agent  within  the  jorifdietion,  Uie  aUegatko  thai  tky 
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Yict.  c.  18,  was  passed  with  reference  to  a  known  practice  in  Ireland : 
it  was  never  intended  to  deprive  the  courts  of  a  jurisdiction  which  they 
already  possessed.  There  are  numerous  instances  of  substituted  ser- 
vice before  that  act,  under  the  authority  of  the  43  G.  8,  c.  53,(a)  in 
actions  against  insurance  companies  ^carrying  on  their  business  r^^qtr 
in  Ireland  by  means  of  agents :  see  Maloney  v.  Tullock,  1  Jones  ^ 
(Irish  Exch.)|  114;  Phelan  v.  Johnson,  7  Irish  Law  Rep.  527.  In  the 
former  of  these  cases,  upon  a  motion  to  make  absolute  a  conditional 
order  to  substitute  service  of  a  capias  ad  respondendum  upon  the  agent 
with  whom  the  insurance  had  been  negotiated,  and  upon  the  law  agent 
of  the  company,  both  of  whom  were  resident  in  Ireland,  Mr.  Baron 
Pennefather  said :  <«  If  this  were  res  integra,  I  should  not  decide  it, 
sitting  alone :  but  this  court,  after  full  consideration  of  all  the  cases, 
came  to  a  very  clear  opinion  that  such  an  application  as  the  present 
ought  to  be  granted ;  and  that  the  holding  open  an  office  in  this  coun- 
try by  an  insurance  company,  where,  in  point  of  fact,  the  contract  is 
made,  though  the  instrument  may  be  fully  completed  in  London,(i)  is 
an  undertaking  on  the  part  of  the  company  that  their  office  is  to  be 
considered  their  residence,  not  only  for  the  purpose  of  receiving  the 
premiums,  but  also  of  enforcing  the  contract.  On  these  grounds,  the 
court  substituted  the  service,  considering  that  the  company  had  adopted 
this  country,  not  only  as  the  place  for  entering  into  the  contract,  but 
also  for  the  purposes  of  trial.  We  remain  of  that  opinion ;  and  there- 
fore I  have  no  hesitation  in  following  the  practice  of  the  court,  and 
substituting  the  service  in  the  present  instance."  The  reasons  upon 
which  that  ^practice  is  founded,  are  very  fully  discussed  by  Chief*  ^^.-q^ 
Baron  Brady  in  Phelan  v.  Johnson.  Matters  so  standing,  the  ^ 
legislature  passed  the  13  &  14  Vict.  c.  18.  It  is  said  that  the  8th  sec- 
tion of  that  act  does  not  apply  to  corporations:  but  the  interpretation 
clause,  8.  51,  enacts  «^  that  the  words  « party  and  person'  shall  extend 
to  and  include  any  corporation  or  other  public  body;  and  that  any- 
words  importing  the  singular  number  or  the  masculine  gender  only, 
shall  be  understood  to  include  several  matters  as  well  as  one  matter, 

ar>Qld  not  be  properly  aenred  through  or  apon  any  agent,  being  merely  a  conelaalon  or  aMump.' 
tion  of  matter  of  law,  it  having  already  been  alleged  that  the  eoart  were  eatiifled  upon  that: 
pointy  and  the  eole  qneition  being  whether  they  had  any  agent  in  the  jurisdiction,  as  a  matter 
of  fact ;  that  the  plea  is  bad  in  sabstanee,  for  that  no  matter  of  fact  can  be  averred  against  a' 
itcord ;  that  the  plea  admits  the  jadgment  to  be  a  subsisting  record,  and  that  the  defendants  canx 
B\>(  be  admitted  to  impeach  its  regnlarity ;  and  that  the  plea  is  bad  for  not  alleging  that  the^ 
defendants  never  appeared  nor  received  decUraUon. 

(a)  That  statute  is  intituled  **  Ata  act  to  render  the  process  of  His  Majesty's  Court  of  King'r 
Beneh,  Common  Pleas,  and  Eioheqner,  in  personal  actions  in  Ireland,  qaore  beneQcial,"  Ae.  :• 
9nd  the  8th  section  provides  and  enacts,  "  that,  whenever  it  appears  to  the  court  out  of  which 
Jlie  process  issues,  that  i^ll  due  diligepee  has  been  used  to  have  the  process  of  the  eonrt  person^ 
lly  served,  yet  thst,  under  the  special  circumstances  of  the  ease  appearing  to  the  eonrt  by  the 
afidavit  of  the  plaintiff  or  his  attorney,  or  the  attorney  employed  for  the  purpose  of  having  tfau, 
process  personally  served,  that  it  was  impossible  to  procure  personal  senriee,  that  then  and  in 
9neh  case  it  shall  and  may  be  lawful  for  the  court  out  of  which  the  process  issues^,  to  sabetitiit*- 
■loh  other  kind  of  service  as  to  them  shall  seem  fit." 

(6)  The  policy  had  been  signed  by  three  directors  in  London. 
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and  several  persona  as  well  as  one  person,  and  females  as  well  as  males, 
and  bodies  corporate  as  well  as  individuals,  unless  it  be  otherwise  pro- 
vided, or  there  be  something  in  the  subject  or  context  repugnant  ts 
such  construction."  [Crbsswell,  J. — ^That  clause  does  not  saj  that 
the  word  «« defendant"  shall  include  a  corporation^  Maule,  J. — One 
would  certainly  expect,  that,  in  an  interpretation  clause,  the  sabject- 
matter  of  which  is  words,  the  words  which  are  to  be  interpreted  would  be 
mentioned  in  it.]  There  can  be  no  more  reason  for  excluding  corpora- 
tions from  the  operation  of  the  act,  than  there  would  be  for  holding  that 
aw  corporation  shall  onlj  be  sued  in  the  country  where  it  existSi  [Madu, 
J.-— There  are  many  instances  in  the  books,  of  foreign  ineorporated  com- 
panies suing  and  being  sued  here :  see  The  Bank  of  St;  Charles  v.  De 
Sernales,  1  C.  &  P.  569  (E.  C.  L.  B.  v<d.  12),  R.  k  M.  190  (£.  C.  L 
B.  vol.  21).]  ,So,  in  the  case  of  The  Dutch  East  India  Company  9.  Heih 
riques,  Sir  6.  Cooke's  Bep.  (temp.  1  Q.  2),  44,  and  in  The  Dutch  West 
India  Company  v.  Van  Moses,  2  Lord  Baym.  1632,  1  Stra.  612.  The 
service,  it  is  submitted,  was  in  conformity  with  the  statute.  The  plea, 
at  all  events,  is  bad.  Knowledge  in  the  defendant  is  not  essential  to 
the  validity  of  the  process :  see  the  cases  collected  in  King  r.  Simmonds, 
7  Q.  B.  289  (E.  C.  L.  B.  vol.  53).  In  Beynolds  v^  Fenton,  3  C.  B. 
187  (E.  C.  L.  B.  vol.  54),  in  assumpsit  on  a  jndgmeni  or  decree  of  the 
«7QQi  tribunal  of  Commerce  at  Brussels,  the  defendant  pleaded  ^tbat 
^  he  was  not  at  any  time  served  with  any  process  issuing  out  of  thtt 
court  at  the  suit  of  the  plaintiiTs,  for  the  cause  of  action  upon  which 
the  said  judgment  or  decree  was  obtained,  nor  had  lie  at  any  time  notiu 
of  any  aucA  process^  nor  did  he  appear  in  the  said  court  to  answer  the 
plaintiffs ;  and  it  was  held,  that  the  plea  was  bad^  inasmuch  as  it  did 
not  show  that  the  proceedings  against  the  defendant  in  the  Belgiaa 
court  were  so  conducted  as  to  deprive  the  defendant  of  the  opportunity 
of  defending  himself  therein.  Maule,  J.,  there  says :  <«  If  the  plea  had 
alleged  that  the  defendant  never  was  served  with  any  process,  or  sum- 
moned, so  as  to  be  able  to  defend,  it  might  have  been  good.  Bat  here 
^'^  defendant  merely  says  that  the  plaintiff  did  not  in  the  Belgian  court 
adopt  a  particular  course  of  proceeding.  Can  we  say  that  it  is  con- 
trary to  natural  justice,  that  a  party  shall  be  fixed  with  a  judgment  in 
a  foreign  court  who  has  never  been  served  with  process  ?  or,  in  other 
words,  can  we  hold  that  the  issuing  of  process  out  of  a  foreign  court  is 
essential  to  natural  justice  ?*'  The  plaintiff  here  adopted  the  proper 
course  under  the  practice  of  the  Irish  court.  The  defendants  must 
have  had  some  notice ;  for  they  applied  to  the  court  to  set  aside  the 
p/ocess. 

BykSy  Serjt.^  in  reply. — The  distinction  between  the  proceedings  ia 
the  Irish  and  the  Belgian  courts  is  taken  by  Maule,  J.,  in  Beynolda  r. 
fenton, — that,  in  the  former,  the  courts  here  will  take  judicial  notice 
that  the  law  of  Ireland  is  the  same  as  that  of  this  country  with  regard 
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to  the  commencement  of  the  suit  b^  pfoeess;  bat,  for  anything  we  know, 
in  the  Belgian  court  a  verbal  summanB  may  be  suflScient.  Besides,  there 
are  two  acts  of  parliament,  the  48  6.  8,  c.  58,  and  13  &  14  Vict.  c.  18, 
which  show  that  the  writ  of  summons  is  the  mode  of  commencing  per 
sonal  actions  in  Ireland.  Neither  of  the  Irish  cases  cited  on  the  other 
side  was  the  case  of  a  *corporation :  they  therefore  leave  alto-  r^o/x/v 
gether  untouched  the  question  whether  the  8th  section  of  the  '* 
48  O.  8,  c.  53,  or  the  9th  section  of  the  13  &;  14  Vict.  c.  18,  apph'es  to 
corporations.  There  is  no  provision  in  the  former  statute  in  respect 
of  service  of  process  upon  corporations :  and  it  would  clearly  be  repug- 
nant to  the  context  to  read  «<  defendant"  in  s.  9  of  the  latter  act  as 
including  corporations.  That  section  manifestly  applies  to  persons  who 
can  be  served  personally.  [Maulb,  J. — Personal  service  may  compre- 
hend a  service  which  the  8th  section  of  the  48  G.  8,  c.  53,  calls  sub- 
stituted service,  vis.  a  service  on  the  agent  or  officer  of  the  corpora- 
tion.] It  sufficiently  appears  here  that  the  defendants  had  no  known 
or  responsible  agent  in  Ireland;  therefore,  upon  the  whole  record,  it  is 
manifest  that  the  court  had  no  jurisdiction. 

Jeryis,  C.  J. — I  am  of  opinion  that  the  second  plea  in  this  case  is  a 
bad  plea.  It  states  that  the  judgment  declared  on  was  obtained  against 
the  defendants  when  they  were  not  within  the  jurisdiction  of  the  court, 
and  had  not  been  served  with  any  summons  or  other  process  to  appear 
therein.  It  is  quite  consistent  with  that  statement,  that  the  defend- 
ants may  have  had  full  knowledge  of  the  issuing  of  the  summons. 
Even  assuming,  therefore,  that  the  statement  that  the  judgment  was 
signed  «<  behind  the  back  of  the  defendants,'*  is  equivalent  to  an  alle- 
gation that  it  was  without  their  knowledge,  the  plea  is  no  answer  to  the 
action. 

Mauli,  J. — ^The  plea  is  clearly  bad.  We  cannot  infer  from  it  the 
non-appearance  of  the  defendants  in  the  Irish  court.  It  is  perfectly 
consistent  with  the  plea,  that  the  process  in  that  action  came  to  the 
knowledge  of  the  defendants,  and  that  they  duly  appeared  thereto. 
I  am  disposed  to  infer  that,  from  the  absence  of  any  allegation  in  the 
ilea  to  the  contrary.  r*R01 

"^Cbbsswell,  J.,  and  TAtFOtrao,  J.,  concurring,  *- 

Judgment  for  the  plaintiff. 


Ftnlason,  for  the  plaintiff,  on  a  subsequent  day,  obtained  a  rule  nisi, 
to  rescind  an  order  which  had  been  made  by  Maule,  J.,  under  the  80th 
8ection(a)  of  the  common  law  procedure  act,  1852, — 15  k  16  Vict.  o. 

(a)  Whieh  enacts  that  "  Either  partj  maj,  bj  leave  of  the  oonrt  or  a  jodge,  plead  and  demur 
to  the  fame  pleading  at  the  tame  Ume,  upon  an  affidavit  by  each  party,  or  his  attomoyy  if  re- 
hired by  the  eourt  or  Judge,  to  the  effeet  that  he  is  advised  and  believes  that  he  has  Just  ground 
ii#  traverse  the  several  matters  proposed  to  be  traversed  by  him,  and  that  the  several  matters 
pmght  to  be  pleaded  at  aforesaid  by  wa^  of  eoBfesdon  and  aToidanet  ara  res^eetiTely  tma  m 


801  SHEEHY  v.  LIFE  ASSURANCE  CO.    T.  T.  1858. 

76, — ^giving  the  defendants  leare  both  to  trayerse  and  demur  to  the 
Borrejoinder,  and  directing  that  the  demurrer  should  be  first  dbposed 
of, — and  to  strike  out  the  joinder  of  issue  on  the  surrejoinder.  He 
submitted  that,  the  court  having  held  the  plea  bad,  if  the  issue  were 
allowed  to  remain,  the  plaintiff  might  be  driven  to  move  for  judgment 
non  obstante  veredicto. 

B}/leSy  Serjt.,  contri,  submitted  that  the  court  had  no  power  to  do 
what  was  prajed,  and  would  not  do  it  if  they  had  the  power, — seeing 
that  the  defendants  had  a  right  to  have  the  decision  of  a  court  of  error 
upon  the  record  as  at  present  framed. 

Finlasofiy  in  support  of  his  rule. — There  can  be  no  doubt  that  the 
*R021  ^^^^^  ^^^  power  to  deal  with  any  order  *which  it  may  deem  to 
-^  be  inconsistent  with  the  rights  of  the  parties  and  the  substantial 
justice  of  the  case.  The  80th  section  of  the  recent  statute,  which  for 
the  first  time  enables  »  party  to  plead  and  demur  at  the  same  time  to  the 
same  pleading,  gives  the  judge  the  power  to  determine  whether  the 
issue  of  fact  or  of  law  shall  be  first  disposed  of;  thus  depriving  the 
party  of  the  option  he  formerly  had  of  electing  which  he  would  try 
first.(a)  [GRE68WBLL,  J. — Suppose  it  should  turn  out  that  the  plea 
and  rejoinder  are  good  in  point  of  law,  and  that  the  surrejoinder  is 
false  in  fact,  the  defendants  would  be  entitled  to  judgment.  The  object 
of  the  80th  section  of  the  15  &  16  Vict.  c.  76,  was  to  relieve  parties 
from  the  difiiculty  in  which  they  were  formerly  placed  by  demurring 
only,  and  thereby  admitting  the  facts.]  The  court  will  not  assume 
that  its  judgment  is  erroneous. 

Jervis,  G.  J. — I  am  of  opinion  that  the  rule  to  rescind  my  Brother 
Maule's  order  must  be  discharged.  If  we  could  be  absolutely  certain 
that  the  plea  is  bad,  no  injustice  would  be  done  by  ordering  that  the 
traverse  of  the  surrejoinder  be  struck  out.  But  we  cannot  deprive  the 
defendants  of  their  writ  of  error.  And  it  may  turn  out  that  the  plea 
is  good,  and  that  the  surrejoinder  also  is  good,  bat  not  true. 

The  rest  of  the  court  concurring.  Rule  discharged. 


Biibitance  and  in  fact,  and  tbai  h«  if  farther  adTised  and  belioTM  Chat  the  objeetions  raiMd  hy 
sooh  demarrer  are  good  and  valid  objeotioni  in  law,  and  it  BkaU  6e  t»  th€  di$eretiom  of  <&«  efurf 
or  a  judge  to  direct  which  imha  thall  bejiret  diepoeed  o/." 

(a)  Subject  to  the  discretion  of  the  coart:  see  Cmoknell  v.  Tmman,  9  M.  A  W.  6SI,f  when 
the  reason  is  thus  given  by  Aldenon,  B., — "  After  trial,  the  oonrt  cannot  amend  on  denvrrcr. 
The  case  of  Mortimer  v.  M'Callan,  7  M.  A  W.  2Q,^  9  M.  A  W.  036,1  went  to  a  eowi  of  cmr 
simply  because  the  demurrer  was  argued  after  verdict,  for,  the  declaration  was  dearly  amcai* 
able."    But  see  the  222d  section  of  the  15  A  16  Vict  c  76. 


■<;.>,       • 
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'  In  Irorer  by  the  pUinUffii  m  ehurebwardensy  to  reooTer  posseiBioii  of  »  book  belonging  to  tbe 
parish,  »  verdict  was  taken  for  the  phuntifffi,  lubject  to  a  speoial  cafe.  Upon  Uie  argument  ef 
tbe  special  ease,  tbe  court  directed  a  nonnuiL  Tbe  -oaae  was  afterwards  turned  into  a  special 
yerdioty  and,  npon  tbe  argument,  it  was  agreed  **  that  tbe  judgment  of  tbe  court  below  should 
stand,  and  tbe  select  vestry  be  at  an  end :  the  costs  of  both  sides  to  be  psid  out  of  tbe  parish 
funds."  This  agreement  was  embodied  in  an  order  of  Erie,  J.,  which  was  afterwards  made  a 
rule  of  court. 

Difficulties  arising  in  carrying  out  this  order,  the  court  of  error  awarded  a  venire  de  novo;  and, 
npon  the  cause  again  coming  on  for  trial,  an  order  of  nisi  prius  was  drawn  up,  by  consent, 
referring  it  to  Williams,  J^  to  detormine  tbe  cause  and  all  matters  relating  to  it,  with  power 
to  direct  in  what  manner  the  order  (and  rule  thereon)  of  Erie,  J.,  was  to  be  carried  into  effect 

In  August,  1852,  Williams,  J.,  made  an  order  directing  Uie  defendants  to  pay  to  the  plaintiffs 
on  tbe  let  of  March,  1853,  the  sum  of  1735/.  5«.  bd,  (the  amount  at  which  the  plaintiffi'  costs 
bad  been  taxed),  *'  unless  in  the  mean  time  the  said  sum  be  paid  to  the  plaintiffs  out  of  the 
funds  of  the  parish." 

This  last-mentioned  order  having  been  made  a  rule  of  court,  and  the  money  not  having  been 
paid,  tbe  plaintiffs  issued  an  eseention  thereon,  under  tbe  1^2  Vict  c.  110,  s.  18: — 

Held,  that  tbe  order  of  Williams,  J.,  was  not  an  award,  but  a  judge's  order,  and  made  wltb 
eompetent  authority :  but,  that,  being  eonditionalf  it  was  not  one  upon  whicb  an  execution 
eould  at  once  issue,  in  pursuance  of  tbe  statute. 

This  was  an  action  of  trover  by  tbe  plaintiffs  as  cburchwardens  of 
the  parish  of  St.  Stephen,  Walbrook,  to  reco?er  a  book  belonging  to 
the  parish.  The  defendants  pleaded, — first,  that  the  plaintiffs  were 
not  churchwardens, — secondly,  not  possessed, — thirdly,  not  guilty. 

The  cause  came  on  for  trial  before  Tiudal,  C.  J.,  at  the  sittings  ill 
London  after  Michaelmas  Term,  1844,  when  a  verdict  was  found  for 
the  plaintiffs  subject  to  the  opinion  of  the  court  upon  a  special  case, 
with  liberty  to  either  party  to  turn  into  a  special  verdict.  The  special 
case  was  argued  in  Easter  Term,  1846,  and,  in  the  following  Michael- 
mas Term,  the  court  pronounced  judgment,  directing  a  nonsuit  to  b^ 
entered,  on  the  ground  that  the  election  of  the  plaintiffs  as  church- 
wardens was  invalid :  vide  8  G.  B.  581  (£.  C.  L.  B.  vol.  54). 

The  special  verdict  was  settled  by  Erie,  J. 

On  the  26th  of  February,  1848,  the  following  memorandum  was 
agreed  to  and  signed  by  the  counsel  on  both  sides: — («The  judgment 
of  the  Court  of  Common  Pleas  to  stand,  and  the  select  vestry  to  be  at 
an  end,  *they  undertaking  not  voluntarily  to  raise  the  question  r^co^^ 
again.  The  costs  on  both  sides  to  be  paid  out  of  the  parish  *- 
funds.  If  either  party  require  it,  a  formal  document  to  be  drawn  up, 
embodying  the  above,  to  be  settled  by  Talfourd,  Serjt.,  and  Mr.  Cow- 
ling, or  such  person  as  they  shall  appoint."  On  the  same  day,  an 
order  was  drawn  up  by  Erie,  J.,  upon  this  memorandum,  which  order 
contained  these  words, — '<  The  minute  stating  the  select  vestry  to  be 
considered  at  an  end,  does  not  mean  that  it  is  absolutely  abolished  at 
thb  moment ;  but  the  whole  is  provisional,  that  is,  when  the  agree- 
ment is  completed,  the  select  vestry  is  at  an  end;'*  and  that  ordeir 
was,  in  Hilary  Term,  1848,  made  a  rule  of  court,  on  the  motion  of  thd 
plaintiffs. 

2X 
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The  parties  finding  it  impracticable  to  carry  out  this  order,  tbe 
special  verdict  came  on  for  argument  in  the  Excbeqoer  Chamber,  and 
ultimately  a  venire  de  novo  was  awarded,  and  the  cause  again  came  on 
for  trial  at  the  sittings  in  London  after  Trinity  Term,  1850,  before 
Wilde,  C.  J.,  when  the  following  order  of  nisi  prius  was  made : — 

<<  Gibbs  V.  Flight. 

<<  At  a  sitting,  &c.  It  is  ordered  by  the  court,  with  the  consent  of 
all  parties,  their  counsel  and  attorneys,  that  a  juror  in  this  cause  be 
withdrawn :  And,  by  the  like  consent,  it  is  also  ordered,  that  this 
cause,  and  all  matters  relating  to  it,  be  referred  to  Erie,  J.,  who  is  to 
have  power  to  direct  in  what  .manner  the  former  rule  of  the  22d  of 
March,  1848,  is  to  be  carried  into  efibct,  and  from  time  to  time  to 
direct  and  decide  what  ought  to  be  done :  And,  by  the  like  consent,  it 
is  also  ordered,  that,  in  case  of  any  doubt  respecting  the  construction 
of  his  Lordship's  order,  or  anything  relating  thereto,  the  matter  to  be 
referred  back  to  him,  toties  quoties :  And,  by  the  like  consent,  it  is 
also  ordered,  that  the  costs  of  the  special  jury  shall  be  in  his  Lord* 
♦ftO*;!  ^'^'P*^  discretion :  And,  ♦by  the  like  consent,  it  is  also  ordered, 
-'  that,  if  his  Lordship/declines  to  accept  the  above  reference,  then 
this  cause,  and  all  matters  relating  to  it,  shall  be  referred  to  Williama, 
J.,  who  is  to  have  in  every  respect  the  same  powers :  And  lastly  it  is 
ordered,  that  either  of  the  said  parties  shall  be  at  liberty  to  move  Her 
Majesty's  Court  of  Common  Fleas  that  this  order  may  be  made  a  rule 
of  the  same  court." 

The  last-mentioned  order  was,  on  the  11th  of  July,  1850,  made  a 
rule  of  eottrt,  on  the  motion  of  the  plaintiffs.  Erie,  J.,  having  declined 
the  reference,  Williams,  J.,  undertook  it,  and,  having  directed  the  costs 
on  both  sides  to  be  taxed  as  between  attorney  and  client,  and  such  costs 
having  been  taxed  accordingly, — the  plaintiffs'  at  17352.  5«.  5d^  and 
the  defendants'  at  1005/.  7s.  7d,— he,  on  the  10th  of  August,  1852, 
made  the  following  order : — 

«« Oibbs  V.  Flight. 

<(  Whereas,  on  the  22d  of  March,  1848,  in  an  action  then  pending  in 
the  Court  of  Common  Pleas  at  Westminster,  a  certain  rule  of  the  said 
court  was  made,  that  is  to  say  [setting  out  the  rule  making  the  order 
of  Erie,  J.,  of  the  26th  of  February,  1848,  a  rule  of  court]:  And 
whereas  also,  afterwards,  on  the  14th  of  June,  1850,  at  a  sitting  of  nisi 
prius,  by  a  certain  other  order  then  made  in  the  said  action  then  pending 
in  the  said  court,  it  was  ordered,  &c.  [setting  out  the  order  and  rule  of 
court  thereon] :  And  whereas  the  said  Sir  W.  Erie  declined  to  accept 
the  said  reference,  and  I  the  undersigned  have  taken  on  myself  the 
.burthen  of  the  same :  And  whereas  the  costs  of  the  plaintj^s  of  and 
relating  to  the  said  cause  have  been  taxed  at  the  sum  of  1735/.  5«.  5cf.: 
And  whereas  doubts  have  been  raised  respecting  certain  matters  relating 
to  the  said  order  of  Erie,  J.,  viz.,  respecting  the  manner  in  which  tha 
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Bttid  fonnerrule  of  the  22d  of  Mareb,  184€,  is  to  be  carried  *into  r^en/va 
jBlTeot,  and  what  -from  time  to  time  ought  to  be  done  for  the  ^ 
purposes  of  carrying  the  same  into  effect, — ^I,  upon  bearing  counsel  on 
both  sides,  and  upon  reading  the  affidavits,  &c.,  do  order^  direct^  and 
decide^  that  the  defendants  do  pay  to  the  plaintiffs,  at  the  office  of  their 
attorneys,  Messrs.  Phillips  k  Sons,  11,  Abchurch  Lane,  on  the  Ist  of 
March,  1858,  between  the  hours  of  ten  and  four,  the  said  sum  of  1785/. 
£t.  5i2.,  unless  inth$'mean  time  the  ^aid  eum  be  paidio  the  plaintiffs  otU 
of  thefunde  of  the  parish  of  St,  Stephen^  Walbrook" 

This  order  was  made  a  rule  of  court  in  Michaelmas  Term,  1858,  which 
rale  was  duly  served  upon  the  tdefendants,  and  regieteied  at  the  proper 
^office. 

-On  the  1st  of  March  last,  the  plaiutiSi'  costs  not  ha-ving  been  ^paid 
in  |)nrsuanee  of  the  order  of  ^ilHams,  J.,  notice  was  given  to  the 
defendants,  that,  unless  the  amount  was  immediately  paid,  execution 
would  be  issued  against  them.  <0n  'the  Sd,  the  defendants  took  out  a 
summons  calling  upon  the  plaintiffs  to  ahow  cause  why  the  rule  of 
Michaelmas  Term,  1852,  should  not  be  discharged :  and,  upon  the 
hearing,  Piatt,  B.,  ordered,  that,  upon  the  defendant's  bringing  into 
court  the  sum  of  1785/.  5s.  6d.  within  a  week,  all  proceedings  in  the 
cause  be  stayed  till  tbe  fifth  day  of  the  next  term ;  and,  in  default 
tiiereof,  that  the  summons  to  discharge  :the  rule  of  Michaelmas,  1852, 
be  discharged  with  costs. 

The  money  was  brought  into  couft  pursuant  to  this  order ;  and, 
swithin  the  time  thereby  limited, 

JSovilLf  in  Easter  Term  -lasti — ^upon  ^affidavits  atating,  that,  at  the 
time  the  order  of  Erie,  J.,  was  .made,  the  defendants  had  not  in  their 
possession,  or  under  their  control,  any  mon^s  or  property  belonging  to 
the  parish  of  St.  Stephen,  Walbrook ;  that  all  the  moneys  belonging  to 
the  parish  (with  the  exception  orf  ^certain  funds  in  the  Court  of  Chan- 
cery), and  all  the  trust  estates  of  4yhe  ^parish,  were  in  the  pes*  r^ton^ 
aeaaion,  or  under  the  control,  'Of  the  -plaintiff  Oibbs,  as  the  sole  ^ 
anrviving  trustee for.the  parish;  that  the  defendants  had  not  then,  nor 
^ad  they  ever  had,  in  their  possession,  orotnder  their  4$ontrol,  any  funds 
•or  moneys  4»f  the  parish,  nor  had  they  any  means  of  acquiring  or 
obtaining  posseseion  of  any  such  moneys  or  property ;  and  that,  upon 
the  signing  of  the  memorandum  of  the  "261^  of  February,  1848,  and 
upon  the  drawing  up  tthe  order  «of  tim  prius,  it  was  tiot  eontem  plated 
:or  intended  :by  'them,  or  by  their  eouneel  or  attorney,  that  they  were  to 
be  in  any  event  personal^  liable  to  pay  the  plaintiff's  oosts ;  but,  on 
^he  contranjr.,  that  the  arrangemeot,  upon  the  drawing  up  the  order  of 
auai  prius,  expressly  provided  for  the  carrying  out  the  rule  of  Hilary 
tTerm,  1848,  <whieh  direoted  that  the  costs  of  bodi  aides  should  be  paid 
lOut  of  the  parish  'fonds^--*obtained  a  vule  csUiiftg  upon  the  plaintiffs  to 
idipw  cause  ar^y  iUhe  Tule  of  Micihaotfuas  Teem,  1852,  the  order  of 
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Williams,  J.,  of  the  10th  of  Angast,  1852,  and  the  execution  isanol 
against  the  defendants,  should  not  respectively  be  set  aside,  and  why 
the  sum  of  1735Z.  5s,  5(2.,  paid  into  court  by  the  defendants  pursuant 
to  the  order  of  Piatt,  B.,  should  not  be  paid  out  of  court  to  the  defend- 
ants, and  why  the  plaintiffs  should  not  pay  to  the  defendants  the  costs 
of  and  occasioned  by  the  rule  and  the  execution,  and  the  costs  of  the 
application. 

Sir  F.  Thenger  and  Cowling^  on  a  subsequent  day  in  that  tens, 
showed  cause. — The  order  of  Williams,  J.,  of  the  10th  of  August, 
1852,  was  clearly  a  judge's  order,  and  not  an  award.  It  was  intended 
to  be,  and  has  always  been  treated  as,  a  judge's  order :  and,  if  so,  it 
is  too  late  to  move  to  set  it  aside,  after  an  attachment  or  an  execution 
has  been  issued  upon  it :  Thompson  v.  Garter,  3  Dowl.  P.  C.  657 ;  Wil- 
ftn«i  ^^^  ^'  Northrop,  4  Dowl.  P.  *C.  441 ;  Clement  v.  Weaver,  3  M. 
^^^J  k  G.  551  (E.  C.  L.  R.  vol.  42),  4  Scott,  N.  R.  229.  [Jervk, 
G.  J. — In  those  cases,  the  judge  had  jurisdiction  over  the  principal 
matter :  here,  it  will  be  said,  there  was  no  jurisdiction  at  all.]  If  there 
was  no  jurisdiction,  there  was  no  need  to  come  to  the  court  to  set  the 
erder  aside.  [Jervis,  G.  J. — Judges  never  take  upon  themselves  to 
act  as  arbitrators;  otherwise,  they  must  make  formal  awards,  upon 
stamps.]  All  was  done  by  consent.  [Gresswell,  J. — The  reference 
was  made  to  a  judge,  leaving  it  to  him  to  reverse  or  to  alter  the  order 
of  Erie,  J.  He  could  only  deal  with  that  by  an  order.]  Exactly  so. 
Everything  that  emanates  from  a  judge,  as  judge,  is  by  order.  The 
order  has  been  made  a  rule  of  court,  and  it  is  not  until  after  the  tine 
for  payment  of  the  money  has  arrived  that  any  attempt  is  made  by 
the  defendants  to  relieve  themselves  from  it.  There  is  clearly  no  pre- 
tence for  calling  it  an  award. 

Then  it  is  said,  that,  assuming  this  to  be  a  judge's  order,  it  is  not  an 
order  upon  which  an  execution  could  properly  issue  under  the  1  ft  2 
Yict.  c.  110,  s.  18,  which  enacts,  amongst  other  things,  that  all  rules  of 
courts  of  common  law,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses  shall  be  payable  to  any  person,  shall  have  the 
effect  of  judgments  in  the  superior  courts  of  common  law,  and  the  per- 
sons to  whom  any  such  moneys,  or  costs,  charges,  or  expenses  shall  be 
payable,  shall  be  deemed  judgment-creditors  within  the  meaning  of  the 
act ;  and  all  remedies  thereby  given  to  judgment-creditors  are  in  like  man* 
ner  given  to  persons  to  whom  any  money,  or  costs,  charges,  or  expeoses, 
are  by  such  orders  or  rules  respectively  directed  to  be  paid.  [Cress- 
well,  J. — The  objection  to  this  order  is,  that  it  is  in  the  alternative.] 
At  the  most,  it  is  a  condition  introduced  for  the  relief  of  the  defend- 
^MQl  ^°^'  [Cbesswbll,  J.-— *The  primary  liability  was  on  the  parish, 
-*  according  to  my  Brother  Erie's  order.]  It  would  be  perfectly 
illusory  to  refer  the  plaintiffs  to  the  parish  funds  for  their  costs.  The 
order  is  absolute,  unless  the  defendants  show  that  the  parish  has  paid 
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the  money.  [Williams,  J. — ^I  introduced  the  words  <<  unless  it  shall 
be  previously  paid  out  of  the  parish  funds,"  in  order  that  the  defend- 
ants might  be  in  possession  of  a  document  to  show  their  coparishionets 
that  if  they  did  not  pay  the  money,  it  must  come  out  of  the  defendants' 
own  pockets.]  No  doubt  that  was  the  intention :  and  the  only  ques- 
tion is,  whether  the  introduction  of  those  conditional  words  neutralizes 
the  order.  The  judgment  and  the  execution  in  detinue  are  always  in 
the  alternative:  see  Chitty's  Forms,  6th  edit.  pp.  105,  iSS,  154;  Wil- 
liams V.  Archer,  5  G.  B.  818  (E.  C.  L.  R.  vol.  57).  It  would  very  much 
narrow  the  usefulness  of  the  statute,  to  limit  it  to  absolute  orders.  At 
all  events,  if  there  be  anything  in  the  objection,  it  will  be  time  enough 
to  urge  it  when  the  execution  is  executed. 

Bramufellf  WUles,  and  7.  Jonet^  in  support  of  the  rule. — The  order 
of  the  10th  of  August,  1852,  is  confessedly  not  good  as  an  award. 
[Jbbvis,  C.  J. — Clearly  not.]  That  it  was  meant  to  be  an  award,  atfd 
not  a  judge's  order,  is  clear.  In  Harrison  v.  Wright,  18  M.  k  W. 
816,t  certain  goods  having  been  seized  by  the  sheriff  under  an  execm- 
tion  against  S.,  a  third  party  claimed  to  be  entitled  to  them,  whereupon 
the  sheriff  obtained  a  rule  under  the  interpleader  act,  and  brought  the 
plaintiff  and  the  claimant  before  a  judge  at  chambers,  who  decided  that 
the  goods  belonged  to  the  claimant,  and  ordered  the  sheriff  to  deliver 
up  possession  of  them  to  him,  and  that  the  plaintiff  should  pay  the  costs 
of  the  claimant  and  the  sheriff:  the  order  was  notstated  on  the  face  of 
it  to  have  been  made  by  consent,  but  was  in  *fact  so  made:  the  rn.o-i/i 
plaintiff  accordingly  paid  the  costs  pursuant  to  the  order,  and  ^ 
the  sheriff  gave  up  possession  of  the  goods ;  but  the  plaintiff,  having 
discovered  that  there  was  other  property  in  the  debtor's  possession 
which  did  not  belong  to  the  claimant,  ruled  the  sheriff  to  return  the 
writ,  and,  on  his  returning  nulla  bona,  brought  an  action  against  him 
for  a  false  return :  and  it  was  held,  that  the  judge  had  no  authority 
under  the  interpleader  act  to  make  such  an  order  without  consent ;  and 
that,  although  the  order  was  bad  on  that  ground,  as  an  order  under  the 
interpleader  act,  still  it  was  binding  and  conclusive  upon  the  parties  aa 
an  award  between  them, — the  parties  having,  by  their  conduct,  agreed 
to  submit  the  matter  to  the  decision  of  the  judge.  "No  doubt,"  said 
Parke,  B.,  <<  the  order  is  bad  as  a  proceeding  under  the  interpleader 
act,  for  want  of  a  statement  of  consent  on  the  face  of  it ;  but  the  par- 
ties agreed  to  be  bound  by  the  decision  of  the  judge  as  to  whom  the 
goods  belonged  to,  and  the  order  is  good  and  final  as  an  award  between 
the  parties  upon  that  question.  There  is  ample  evidence  of  consent,  as 
all  the  parties  were  present,  and  agreed  to  submit  to  the  decision  of  the 
judge  the  question  whether  the  plaintiff  could  insist  upon  the  sheriff 
proceeding  with  the  execution.  The  judge  decided  that  the  sheriff 
ought  not  to  go  on  with  the  execution,  but  should  deliver  up  possession 
of  the  goods  to  the  claimanti  and  that  the  plaintiff  should  pay  the  costs* 

VOL.  xiu. — 66  2x2 
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'That  adjadication  is  final  and  eondosive."    Anything  that  is  dene  hj 
a  judge  beyond  the  scope  of  his  jadioii|l  fanctions,  derives  its  raliditj 

•  from,  and  is  limited  by,  the  consent  of  the  parties.  Suppose  a  learned 
judge  sitting  at  chambers,  chooses  to  call  in  the  assistanoe  of  two  mer- 
chants to  help  him  to  construe  a  contract,  would  his  adjadication  be  % 
judge's  order,  or  an  award,  or  what  7  17he  order  here  aeta  out  the 
»j^ill  ^^^^^  ^^  Erie,  J.,  and  the  ordwof  nisi  prins,  in  the  ^same  form 

^  as  in  1i  reference  to  a  barrister.  And,  if  there  -could  be  a  doubt 
as  to  the  intention  of  the  thing,  the  conclusion, — that  the  order  might 
be  made  a  rule  of  court, — plainly  ahowa  that  it  was  intended -to  be  ea- 
ibrced  as  an  award. 

The  rule  founded  upon  that  order  /dearly  is  not  one  that  can  be  ea- 

•  forced  under  the  1  &  2  Vict.  c.  110,  s.  18.  The  defendanta  should 
have  been  called  upon  by  a  rule  to  ahow  «aose,  before  executien 
was  issued  against  them.    If  money  is  directed  to  be  paid  at  a  certain 

.  time,  and  is  not  paid,  the  mere  non-payment,  without  more,  does  not 
.  iHttthorize  the  issuing  of  an  execution.     Under  the  terror  of  a  writ,  a 
^copy  of  which  is  withheld  from  then,  the  defendants  have  been  eom* 
polled  to  pay  a  large  sum  of  money  into  court :  this  they  are  clearly 
entitled  to  have  paid  out  to  them,  unless  the  compulsion  be  a  legal  mie. 
The  costs  have  been  taxed  aa  between  attorney  and  client,  upon  the 
assumption  that  the  money  was  not  to  come  out  of  the  defendants' own 
'9M>cket8.     [Williams,  J.-*— That  was  a  matt^  of  contest  before  me,  and 
I  asked  the  Master,  who  certified  to  me  that  the  costs  should  be  taxed  as 
1>etween  attorney  and  client ;  and  I  made  the  order  aooordingly.  I  intend- 
ed there  should  be  a  complete  reimborsement.j)  Our.  adv.  tnift. 
j£RVis,  C.  J.,  now  delivered  the  judgment  of  the  coart.(a) 
This  was  an  application  to  set  aside  an  order  of  my  Brother  Wiffianf, 
iifhioh  had  been  made  a  rule  of  court,  and  also  to  set  aside  the  execution 
Issued  thereon,  and  for  a  return  of  ithe  «Doney  wihicii  the  defendants 
tiaye  paid  into  court  as  the  condition  upon  ^ich  my  Brother  PlalC% 
^A191  ^^^^^  '^^^  Btayingthe  proceedinga  was  made.   In  *tbe  view  whidi 
"-^  we  take  of  the  toase,  it  wiU  be  junneoessary  to  iconsider  some  cf 
the  preliminary  points.     The  first  question  is,  whether  the  order  of  n^ 
Brother  Williams  is  assailable  on  the  ground  that  he  ^ad  no  authority 
sunder  the  circumstances  to  make  such  an  order.     We  are  all  of  opinion 
-that  the  rule  as  to  t^t  part  should  be  -diacbarged,  because  we  think, 
that,  under  the  circiimstances,  my  Brother  Williams  had  power  to  make 
.^e  order.     It  is  true  that  the  mode  in  which  the  matter  was  referred 
4o  his  decision,  left  it  open  to  the  objection  that  it  waa  rather  in  the 
fiature  of  an  arbitration  than  a  judicial  'proceeding.     But,  inasmuch  as 
It  \was  left  to  him,  being  a  judge,  to  decide  4ipon  the  ^efiisct  of  a  judge's 
order,  we  think  the  parties  must  be  taken  to  have  meant  that  he  shotdd 
ideal  with  the  matter  as  a  judge ;  and  therefore  that  iie  4id  not,  in  ded- 

•  (a)  TaUonrdi  J.,  iiATiog  been  ^oaiwel  in  the  ttuae,  took  so  part  in  Uie  dlacuf  mon. 
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iDg  with  it  as  a  jadge,  exceed  his  authority.  That  part  of  the  rule, 
therefore,  which  seeks  to  set  aside  the  order  of  my  Brother  Williams, 
and  the  rule  of  court  founded  thereon,  fails.  It  may  be  open  to 
doubt  whether  it  is  competent  to  the  parties  to  call  in  question  the 
decision  of  the  learned  judge :  it  may  be  that,  having  selected  him  to 
determine  between  them  how  the  first  rule  was  to  be  carried  into  effect, 
and  to  direct  what  ought  to  be  done,  the  parties  were  bound  by  his 
decision.  Then  comes  the  further  question,  whether  the  execution 
issued  upon  his  order  can  or  cannot  stand.  We  are  of  opinion  that  the 
execution  must  be  set  aside ;  for,  we  do  not  think  that  a  rule  of  court 
for  the  payment  of  money  upon  a  condition,  and  upon  a  condition  only, 
can  be  the  foundation  of  a  proceeding  under  the  statute  1  &  2  Vict.  c. 
110,  s.  18.  That  part  of  the  rule,  therefore,  which  seeks  to  set  aside 
the  execution  which  has  been  issued,  and  that  the  money  may  be  paid 
out  of  court  to  the  defendants,  must  be  made  absolute :  as  to  the  rest, 
the  rule  must  be  discharged. 

*As,  however,  the  defendants  have  asked  by  the  rule  more  r^^-iq 
than  we  think  them  entitled  to,  we  say  nothing  about  the  costs  ^ 
of  the  application.  Rule  absolute  accordingly.  < 


LAFOND  V.  BUDDOGK.    Maff  25. 

The  inroviso  in  favour  of  penoni  under  disabUities,  in  the  SI  Jae.  1,  e.  16,  s.  7»  appHei  m  woU 
to  foreigners  who  luive  never  been  in  this  eoantij,  as  to  parlies  residing  alwoad  at  the  time  of 
the  accruing  of  the  cause  of  action,  and  returning  afterwards  to  England. 

A  replication  to  a  plea  of  the  statute  of  limitations  stated,  that,  at  the  respective  times  when  the 
causes  of  action  accrued,  the  pUintiff  was  in  parts  l^yond  the  seas,  Ac,  and  that  he  afterwards 
returned  from  the  eaid  parts  beyond  the  seas  Into  this  kingdom,  and  which  was  his  first  return 
into  this  kingdom  from  the  said  parts  after  the  said  causes  of  action  accrued,  and  that  he 
eommenced  the  suit  within  six  years  next  after  his  said  first  return  into  this  kingdom. 

The  court  refused  to  allow,  in  addition  to  &  traverse  (under  the  15  A  16  Vict  c.  76,  s.  81^,  a 
rejoinder  that  the  pUintilT  was  and  is  a  Frenchman  bom  in  Prance,  and  was  domiciled  there 
at  the  time  of  the  accruing  of  the  causes  of  action,  and  which  said  causes  of  action  respectively 
lint  accrued  to  the  plaintiflT  in  France ;  that, .more  than  six  y^ars  before  the  commencement  of 
this  suit,  the  plaintifis  recovered  judgments  against  him  in  France,  in  respect  of  the  same 
causes  of  action,  whereby  according  to  the  law  of  France  the  causes  of  action  were  merged 
and  extinguished  in  the  said  judgments;  «nd  that  the  defendant  had  been  domiciled  and 
resident  in  EngUnd  for  more  than  six  years  from  the  date  and  recovery  of  the  said  jodg- 
nents,— on  the  ground  that,  so  far  as  it  related  to  the  judgments  recovered  In  Frnnce,  the 
rejoinder  was  *  departure  from  the  pies ;  and,  aa  to  the  rest»  that  it  was  no  answer  to  the 
replication,  for  the  reason  above  stated. 

This  was  an  action  upon  several  promissory  notes,  with  counts  for 
money  lent  and  money  found  due  upon  an  account  stated.  Plei^, 
amongst  others,  the  statute  of  limitations.  To  this  plea,  the  plaintiff 
replied,  that,  at  the  respective  times  when  the  said  several  causes  of 
action  in  that  plea  mentioned  accrued,  he  the  plamtHT  was  in  parts 
ieyond  the  seas,  and  not  in  any  part  of  the  united  kingdom  of  Grea^ 
Britain  and  Ireland,  nor  in  any  of  the  islands  of  Man,  Guernsey,  JQ|^ 
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Bejy  Alderney,  or  Sark,  nor  in  any  island  adjacent  to  any  of  them, 
being  part  of  the  dominion  of  Her  Majesty ;  and  that  he  afterwards 
returned  from  the  said  parts  beyond  the  seas  into  this  kingdom,  sod 
.  which  was  his  first  return  into  this  kingdom  from  the  said  parts  after 
the  said  caoses  of  action,  and  every  of  them,  accrued ;  and  that  he 
^a^A-t  ^commenced  this  suit  within  six  years  next  after  hia  aaid  first 
^  return  into  this  kingdom. 

The  defendant,  on  the  10th  instant,  applied  by  summons  to  Cress- 
well,  J.,  at  Chambers,  under  the  15  &  16  Vict.  c.  76,  s.  81,(a)  for  letTe 
to  rejoin  to  this  replication, — first,  a  traverse, — secondly,  that  the 
plaintiflf  was  a  Frenchman  and  was  domiciled  in  France  at  the  time  the 
causes  of  action  accrued  there,  and  that  more  than  six  years  since  the 
plaintiflf  sued  the  defendant,  and  recovered  judgments,  in  France, 
whereby,  according  to  the  French  law,  the  causes  of  action  were  extin- 
guished, and  the  defendant  has  been  domiciled  in  England  more  than 
six  years  since  the  date  of  the  said  judgments.  The  learned  judge, 
however,  declined  to  make  any  order,  and,  the  time  for  rejoining  haviog 
expired,  the  defendant  delivered  a  rejoinder  simply  taking  issue  on  the 
replication. 

Crowder^  for  the  defendant^  now  moved  for  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  he  should  not  be  allowed  to  add  a  rejoinder, 
^^^  .-  that  the  plaintiff  was  *and  is  a  Frenchman,  born  in  the  empire  of 
^  France,  and  was  domiciled  in  France  at  the  time  of  the  accruing 
of  the  said  several  causes  of  action,  &c.,  and  which  said  several  causes 
of  action  respectively  first  accrued  to  the  plaintiff  in  the  said  empire  of 
France ;  that,  more  than  six  years  before  the  commencement  of  this 
suit,  he  the  plaintiff  elected  to  sue,  and  did  sue  the  defendant  upon,  and 
recovered  judgments  against  him  the  defendant  upon  and  in  respect  of, 
the  said  several  causes  of  action  in  this  plea  mentioned,  in  the  said  em- 
pire of  France,  to  wit,  in  one  of  the  superior  courts  there  having  juris- 
diction therein,  and  thereby,  and  according  to  the  law  of  the  said 
empire  of  France,  and  in  force  there,  the  said  several  causes  of  action 
were  and  are  merged  and  extinguished  in  the  said  several  judgments 
respectively ;  and  that  the  defendant  has  been  domiciled  and  resident 
in  England  for  more  than  six  years  from  the  date  and  recovery  of  the 
said  several  judgments  respectively.     The  question  proposed  to  be 

(a)  Which  enacts  that  "  the  plaintiff  in  any  action  may,  hy  leare  of  the  eonrt  or  a  }n6fe,  plead 
in  answer  to  the  plea,  or  other  sobseqaent  pleading  of  the  dereodaot,  as  many  several  maiterp  a« 
he  shall  think  necessary  to  sustain  his  action ;  and  the  defendant  in  any  action  mar.  ky  Iraro 
of  the  coart  or  a  Judge,  plead,  in  answer  to  the  declaration,  or  other  suhsequent  pleading  of  tha 
plaintiff,  as  many  several  matters  as  be  shall  think  oeeesaary  fur  bis  defenee,  opoa  an  affidavit 
of  the  party  making  such  application,  or  his  attorney,  if  required  by  the  eonrt  or  Judjre,  to  thm 
affect  that  he  is  advised  and  believes  that  he  has  Just  ground  to  traverse  the  sevend  malteri 
proposed  to  be  traversed  hy  him,  and  that  the  several  matters  sought  to  be  pleaded  as  afor»fsM 
by  way  of  confession  and  avoidance,  are  respectively  true  in  substance  and  in  fact :  proTided 
that  the  costs  of  any  issue,  either  of  fact  or  law,  shall  follow  the  finding  or  Judgment  npoa  reck 
issue,  and  be  adjudged  to  the  suocessfbl  party,  whatever  may  be  the  result  of  the  other  issae  «r 
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raised,  is,  whether  a  foreigner,  after  having  elected  to  sue  for  a  foreign 
debt  in  the  courts  of  his  own  countrji  and  having  recovered  judgment 
^here,  can  bring  an  action  here  in  respect  of  the  same  cause.  The  8d 
action  of  the  21  Jac.  1,  c.  16,  limits,  amongst  others,  <<all  actions  of 
debt  grounded  upon  any  lending  or  contract  without  specialty,"  to  six 
years  next  after  the  cause  of  such  actions  or  suit.  <(  Provided,  never- 
theless (s.  7),  that,  if  any  person  or  persons  that  is  or  shall  be  entitled 
to  such  action,  &c.,  be  or  shall  be  at  the  time  of  any  such  cause  of 
action  given  or  accrued,  fallen,  or  come,  within  the  age  of  twenty-one 
years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond  the  seas, 
that  then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same 
actions,  so  as  they  take  the  same  within  such  times  as  are  before  limited, 
after  their  coming  to  or  being  of  full  age,  discovert,  of  sane  memory, 
at  large,  and  returned  from  beyond  the  «ea«,  as  *other  persons  r^a^a 
having  no  such  impediment  should  have  done."  [Talfourd,  J.  ^ 
— ^This  rejoinder  has  nothing  to  do  with  the  statute  of  limitations :  it  is 
a  new  defence  altogether.]  The  defendant  will  be  content,  to  limit  it 
to  the  question  whether  the  statute  of  limitations  applies  to  the  case  of 
a  foreigner  domiciled  abroad,  suing  here  for  a  debt  contracted  abroad 
more  than  six  years  before  the  commencement  of  the  action.  The  pro- 
viso in  s.  7  can  hardly  apply  to  a  foreigner  coming  to  England  for  the 
first  time ;  and  therefore  the  case  is  left  to  the  operation  of  the  third 
section.  [JsRVis,  G.  J. — As  you  want  it  now,  the  rejoinder  will  be 
directly  in  the  teeth  of  Williams  v.  Jones,  18  East,  489,  where  it  was 
held,  that,  though  the  cause  of  action  accrued  within  the  jurisdiction 
of  the  sapreme  court  at  Calcutta,  while  both  the  parties  were  resident 
there,  and  by  the  King's  charter,  granted  in  pursuance  of  the  13  G.  8, 
c.  63,  that  court  is  authorized  to  exercise  the  same  jurisdiction  in  civil 
cases  as  is  exercised  by  the  Court  of  King's  Bench  in  England,  hy  the 
common  law  thereof;  and  assuming  that  by  such  authority  the  provi- 
sions of  the  statutes  of  limitation,  21  Jac.  1,  c.  16,  s.  7,  and  4  Ann.  c. 
16,  s.  19,  are  transferred  to  India  as  part  of  the  law  of  England,  auxili- 
ary to  the  common  law ;  yet,  by  the  express  terms  of  the  savings  in 
those  statutes,  as  applicable  to  the  courts  here,  the  plaintiff's  right  of 
action  upon  an  assumpsit  is  saved,  if  he  (having  returned  home  before 
the  defendant)  commence  such  action  within  six  years  after  the  defend- 
ant's return  home,  though  more  than  six  years  had  elapsed  in  India 
after  the  cause  of  action  accrued  there,  and  during  the  defendant's  stay 
within  the  jurisdiction  of  the  court  of  that  country.]  In  that  case,  the 
debt  was  not  extinguished.  There  is  no  case  in  which  this  precise 
question  has  been  brought  before  the  court.  In  Strithorst  v.  Grseme, 
2  W.  Bla.  723,  the  rejoinder  does  not  show  that  the  plaintiff  was  a 
foreigner.  ♦[Jbrvis,  C.  J. — The  judgment  in  8  Wils.  145  does,  r^o^i* 
The  court  there  say :  « If  the  plaintiff  is  a  foreigner  (as  it  seems  ^ 
he  is),  and  doth  not  come  to  England  in  fifty  years,  he  still  hath  six 
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ycfftrs  after  his  coi&iiig  into  Bnghnd  to  bring  his  action;  and,  if  he 
never  comes  to  England  himself,  be  has  always  a  right  of  action  irbila 
be  lives  abroad,  and  so  have  his  executors  or  administrators  after  his 
death.  While  anj  of  the  disabilities  mentioned  in  the  statute  of  limi- 
tations continoe,  the  party  may,  bat  is  not  obliged  to,  commence  his 
action :  the  statute  doth  not  ran  while  any  of  those  disabilities  con- 
tinue.'* The  construction  of  a  rule  of  procedure  is  not  different  in  the 
case  of  a  foreigner,  from  any  other  person.  The  3d  section  is  general. 
It  must  be  contended  that  that  does  not  a|>ply  to  a  foreigner,  if  the 
proviso  does  not.]  There  can  be  no  good  reason  why  a  different  mea- 
sure of  justice  should  be  meted  out  to  a  foreigner,  from  that  which  a 
natural-born  subject  enjoys.  There  being  no  case  directly  in  point,  it 
is  submitted  that  the  defendant  ought  not  to  be  deprived  of  the  oppor- 
tunity of  raising  it  upon  the  record. 

Jbrvis,  C.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.     There  can  be  no  doubt  as  to  the  propriety  of  the  rejection  of  the 
application  as  originally  made,  to  be  permitted  to  rejoin,  in  addition  to 
the  statement  that  the  plaintiff  was  a  Frenchman  and  was  domiciled  in 
France  at  the  time  the  eauses  of  action  accrued  there,  and  that  more 
than  six  years  have  elapsed,  the  further  statement  that  the  plaintiff 
recovered  judgments  against  the  defendant  in  respect  of  the  same  causes 
of  action  in  France,  whereby,  according  to  the  French  law,  the  causes 
of  action   were   extinguished;   for,  that   clearly  would  have  been   & 
departure  from  the  plea  of  the  statute  of  limitations,  and  no  answer  to 
the  replication.     Mr.  Crowder,  therefore,  very  properly  modified  has 
*9C[  9^  ^Ppli<^^^!^^  before  *U8.    But,  even  as  it  is  now  proposed  to  shape 
^  the  rejoinder,  it  seems  to  me  that  it  ought  not  to  be  alloweL 
The  declaration  is  upon  several  promissory  notes.     The  defendant  pleads 
the  statute  of  limitations.     The  replication  states,  that,  at  the  respective 
times  when  the  said  several  causes  of  action  in  the  plea  mentioned, 
accrued,  the  plaintiff  was  in  parts  beyond  the  seas,  and  not  in  any  part 
of  the  united  kingdom  of  Great  Britain  and  Ireland,  nor  any  of  the 
islands  of  Man,  &c.,  and  that  he  afterwards  returned  from  the  said  parts 
beyond  the  seas  into  this  kingdom,  and  which  was  his  first  return  into 
this  kingdom  from  the  said  parts  after  the  said  causes  of  action,  and 
every  of  them,  accrued,  and  that  he  commenced  this  suit  within  six 
years  next  after  his  said  first  return  into  this  kingdom.     The  rejoinder 
now  proposed,  is,  that  the  plaintiff  is  a  Frenchman  domiciled  in  France, 
and  that  the  causes  of  action  accrued  there, — so  as  to  negative  infe* 
rentially  that  the  plaintiff ''  returned"  to  this  country,  within  the  meaning 
of  the  proviso.     It  seems  to  me  that  that  is  seeking  to  put  too  strict  a 
construction  upon  the  statute ;  and  that  the  mere  circumstance  of  the 
cause  of  action  accruing  in  France,  and  the  plaintiff  being  a  domiciled 
Frenchman,  is  no  answer  to  a  replication  like  this.     The  point  was 
determined  in  Williams  v.  Jones,  where  it  was  held,  in  effect,  that  the 
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statute  of  limitations  does  not  run  against  a  foreigner  who  has  never  been 
in  this  country.  It  is  said  that  that  case  is  inappKcable,  because  the 
parties  were  English-born  subjects.  But  the  point  expressly  arose  in 
Strithorst  i;.  Grssrae,  where  it  plainly  appears  from  the  judgment  in  3 
Wilson,  145,  that  the  plaintiff  was  a  foreigner,  and  the  court  held  that, 
being  a  foreigner,  he  had  six  years  for  bringing  his  action  after  his  first 
coming  to  this  country.  The  statute  of  limitations  is  a  rule  of  proce- 
dure  only ;  and  foreigners  suing  here  are  only  allowed  the  time  limited 
by  the  statute  of  James,  "^without  reference  to  any  limitation  which  p^Q^q 
may  obtain  in  the  country  where  the  contract  was  made.  Assum-  *- 
ing  that  the  3d  section  is  applicable  to  foreigners  suing  in  our  courts,  it 
follows  that  the  proviso  in  s.  7  must  also  apply  to  them.  The  fair  mean- 
ing of  the  two  sections  together,  is,  that  an  action  on  simple  contract 
shall  be  brought  within  six  years  of  the  accrual  of  the  cause  of  action ; 
but  that,  if  the  plaintiff  ia  abroad  at  the  time  the  cause  of  action 
accrues, — whether  he  be  a  foreigner  or  an  Englishman, — the  six  years 
run  from  the  time  of  his  first  coming  into  England.  I  think  we  ought 
not  to  allow  this  matter  to  be  put  upon  the  record,  seeing  that  it  is 
already  decided. 

Maule,  J. — It  seems  to  me  that  this  is  a  perfectly  clear  case.  The 
meaning  of  the  statute  of  limitations  is  not  at  all  doubtful,  when  its 
language  is  considered.  The  3d  section  having  limited  the  time  for  com- 
mencing actions,  the  7th  section  introduces  a  proviso,  that,  if  the  plain- 
tiff is  beyond  the  seas,  or  under  certain  other  disabilities  there  enume- 
rated, at  the  time  of  the  accruing  of  the  cause  of  action,  he  shall  have 
the  same  time  after  his  return  to  this  country  wherein  to  bring  his  action, 
as  other  persons  having  no  such  impediment.  It  seems  to  me  that  these 
latter  words  throw  light  upon  the  previous  words,  showing  the  intentioa 
of  the  statute  to  be,  that  those  who  are  under  any  of  the  impediments 
mentioned  in  the  7th  section  at  the  time  the  cause  of  action  accrues, 
may  bring  their  actions  within  the  period  limited  by  the  3d  section,  from 
the  moment  when  the  impediment  is  removed.  That  is,  as  soon  as  they 
are  in  the  position  of  having  no  impediment  to  their  bringing  an  action, 
the  statute  is  to  run  against  them  from  that  time.  The  construction  put 
upon  the  statute  by  the  Lord  Chief  Justice,  is  supported  by  plain  com- 
mon sense,  as  well  as  by  authority.  The  general  scope  of  the  statute 
of  ^limitations  has  been  the  subject  of  too  many  judicial  decisions  ri^^oix 
to  be  open  to  much  doubt.  A  great  degree  of  indulgence  is  given  '- 
to  persons  who  are  under  certain  disabilities.  That  indulgence  is  removed 
fVom  the  time  the  disability  ceases  to  exist.  The  statute  is  to  be  con- 
strued with  liberality. 

Cresswbll,  J.,  and  Talfourd,  J.,  concurring.  Rule  refused. 

HaU   o.  Litde,   li   HaM.  208;    Wilioii   o.  11  MetenlASlO;  Wakefl«ld  v.  Soartp  SEogUdi, 

Appleton,  17  Ibid.  180 ;  Little  r.  Blunt,  16  Pick.  488 ;    Wilw>D  v.   Keller,  Ibid.  607 ;    HiOt  «.• 

359 ;  Wbit«  v.  Higtat,  1  Seam.  204 ;  OraTei  v.  Lawrence,  1  Kew  Jenej,  714. 
"Wt^kM,  19  Vamoa^  I7S ;  Voa  Hanart  a.  Ftaler^ 
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MARWOOD  V.  WATERS.    June  13. 

A.  and  B.  bad  a  eonTenation  about  tbe  letting  of  a  cottage  wbieh  A.  claimed  as  beir-at-1aw  of 
bis  father,  wbo  bad  been  in  possession  for  fifty  years  before  bis  death,  bnt  no  agreeneat  wu 
eome  to.  B.  afterwards  took  forcible  posseision  of  tbe  cottage  ;  snd,  in  a  plaint  in  the  cotstj 
court,  in  which  A.  claimed  two  years'  rent,  B.  set  up  tbe  title  of  tbe  lord  of  tbe  masor:-^ 
Held,  tbat>  inasmnch  as  there  was  no  eridenoe  of  tenancy,  the  title  properly  came  in  qaci- 
tion ;  and  a  prohibition  wu  issued. 

The  plaintiff  sued  the  defendant  in  the  county  court  of  Lincolnshire 
for  two  years'  rent  of  a  cottage  and  premises  at  Goulcehy,  from  the  dtk 
of  July,  1850,  to  the  5th  of  July,  1852. 

It  appeared  that  one  William  Marwood,  the  father  of  the  plaintiff,  had 
lived  in  the  cottage  in  question  for  upwards  of  fifty  years ;  and  that, 
eihortly  after  his  death,  viz.  on  the  28th  of  June,  1850,  the  defendant 
asked  the  plaintiff  if  he  would  let  or  sell  him  the  cottage ;  that  the 
plaintiff  declined  to  sell,  but  offered  to  let  it ;  that  the  defendant  then 
asked  what  rent  he  would  require,  to  which  the  plaintiff  replied,  5/.  a 
year ;  that  the  defendant  objected  that  this  was  too  much,  and  went 
Ik  way ;  and  that  a  few  days  afterwards  the  defendant  took  forcible  pos- 
session of  the  premises,  and  had  retained  it  ever  since.  It  farther 
appeared,  that  the  plaintiff  had  applied  to  a  magistrate  for  a  summons 
against  the  defendant  for  the  forcible  entry,  but  that  the  magistrate 
declined  to  interfere ;  and  that  the  defendant  had  entered  with  the  con- 
sent of  the  steward  of  the  lord  of  the  manor,  to  whom  he  had  paid  a 
small  rent  for  the  premises. 

i^Qo-i-}  Under  these  circumstances,  it  was  submitted  that  the  ^county 
-^  court  had  no  jurisdiction,  the  title  to  the  premises  being  in  ques- 
tion. The  judge,  however,  gave  a  verdict  for  the  plaintiff  for  10/.,  being 
for  two  years'  rent  at  the  rate  of  5L  a  year ;  although,  at  the  same  time, 
he  stated  that  there  was  no  evidence  to  show  that  that  rent  was  asreed 
on,  but  that,  as  there  was  clearly  a  letting  for  same  rent^  the  rent  which 
had  been  named  by  the  plaintiff  in  June,  1850,  was  the  rent  which  he 
should  order  the  defendant  to  pay. 

Liishy  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  a  writ  of  prohibition  should  not  issue  to  the 
Judge  of  the  county  court,  to  restrain  all  further  proceedings  in  the 
said  court  against  the  defendant  upon  the  judgment  recovered  against 
him  upon  the  said  plaint.  He  submitted  that  the  relation  of  landlord 
and  tenant  had  never  been  created  between  the  parties ;  and  that  a 
cilaim  of  right  was  dearly  involved,  the  contest  being  whether  the 
plaintiff  was  entitled  to  the  premises  as  heir-at-law,  or  as  adminbtrator 
to  his  father,  or  whether  the  premises  belonged  to  the  lord  of  the 
manor. 

*  Phipsan  now  showed  cause. — The  judge  of  the  county  court  properlj 
held  that  the  defendant  had  no  right  to  dispute  the  plaintiff's  title :  ths 
only  question  between  the  parties  waa  one  of  fact,  what  was  the  amoaat 
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of  rent,  or  the  value  of  the  occnpfttion.     As  there  was  clearlj  a  letting, 
the  amount  of  rent  was  for  the/  judge. 

Per  Curiam. — There,  was  no  evidence  whatever  to  show  that  the 
relation  of  landlord  and  tenant  had  ever  heen  created.  The  whole  was 
clearly  a  question  of  title.  The  rule  for  the  prohibition  must  be  made 
absolute.  Bule  absolute. 


•BRADLEY,  Executor  of  HANNAH  BRADLEY,  Deceased,  j.^^^^ 

V.  JAMES.    May  26.  •■  ^^^ 

In  an  actioB  bj  the  ezeentor  of  tbo  pajee  agftinit  tbo  maker,  npon  a  promitsorj  note  more  than 
■iz  years  over-due,  the  plaisUfl^  in  order  to  take  the  eaae  out  of  the  itatate  of  Umitationa, 
prodaced  a  book  in  which  A«  had,  in  the  years  184i  and  1847  respectively,  at  the  request  of 
the  testatrix,  entered  two  payments  as  for  interest  dne  npon  the  note,  which  she  told  him  she 
bad  receiTed  from  the  defendant : — Held,  admissible  evidenoe,  as  entries  against  the  interesi 
of  the  party  making  them« 

This  was  an  action  of  assumpsit  on  a  promissory  note  for  50{.,  bearing 
date  in  1827,  and  payable  on  demand.  The  material  plea  was  the 
statute  of  limitations,  which  was  traversed  by  the  replication. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  The  plaintiff,  who  was  the  executor  of  the  payee, 
produced  a  book  which  he  represented  to  have  belonged  to  the  deceased, 
and  in  which  he  stated  that  he  had  upon  two  occasions,  viz.,  in  1844 
and  1847,  by  her  direction,  made  entries  of  two  payments  of  Al.  each 
which  she  told  him  she  had  received  from  the  defendant  a  day  or  two 
before  on  account  of  interest  on  the  promissory  note.  He  admitted 
that  he  never  saw  any  money  pass. 

On  the  part  of  the  defendant,  it  was  objected  that  this  was  no 
evidence  of  payment  to  take  the  case  out  of  the  statute  of  limitations. 
His  Lordship,  however,  held  it  to  be  admissible,  and  the  jury  found  a 
Terdict  for  the  plaintiff  for  672. 

O^Malley  now  moved  for  a  new  trial,  on  the  ground  of  the  misre* 
ception  of  evidence. — The  evidence  in  question  was  clearly  inadmis^ 
sible.  The  9  G.  4,  c.  14,  s.  1,  enacts,  that,  in  actions  of  debt  or  upon 
the  case  founded  upon  any  simple  contract,  no  acknowledgment  or 
promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  promise  whereby  to  take  any  case  out  of  the  operation 
of  the  (21  Jac.  1,  c.  16,  s.  8,  and  10  Car.  2,  c.  6,  Irish),  or  either  of 
them,  or  to  "^deprive  any  party  of  the  benefit  thereof,  unless  r^onq 
such  acknowledgment  or  promise  shall  be  made  and  contained  ^ 
by  or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby : 
provided  always  that  nothing  herein  contained  shall  alter  or  take  away 
or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever.*'  And  the  8d  section  enacts  that  <*no 
endorsement  or  memorandum  of  any  payment,  made  or  written  after 

VOL.  xiuu— 67  2  T 


823  BRADLBT  «.  JAMES.     T.  T.  1858. 

the  time  appointed  for  this  act  to  take  effect,  upon  an j  promissoTy 
note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party 
to  whom  «uch  payment  shall  be  made,  shall  be  deemed  sufficient  prwf 
of  such  payment,  so  as  to  take  the  case  out  of  the  operation  of  either 
of  the  said  statutes."  Here,  the  entry  was  treated  as  a  declaration  bj 
the  deceased  that  she  had  received  the  money,  and  received  it  as  a  pay- 
ment of  interest  due  on  the  note.  [Maule,  J. — It  was  an  admissioa 
of  the  deceased  person  against  her  own  interest,  and  therefore  evi- 
dence.] It  has  never  yet  been  decided  that  an  entry  by  a  party,  of 
the  receipt  of  money  paid  to  himself,  without  more,  is  any  evidence  af 
part-payment  to  take  a  case  ont  of  the  statute.  [Maule,  J. — The  case 
of  the  accoucheur, — Higham  v,  Ridgway,  10  East,  109, — which  is  com- 
monly referred  to,  is  a  case  of  that  sort.]  There  Lord  Elienboroogh 
says, — «( I  think  the  evidence  was  properly  admitted,  upon  the  brotd 
principle  on  which  receivers*  books  have  been  admitted,  viz.,  that  the 
entry  made  was  in  prejudice  of  the  party  making  it.'*  The  entry  there 
was  an  entry  made  by  a  deceased  accoucheur  in  his  book,  of  having 
delivered  a  woman  of  a  child  on  a  certain  day,  referring  to  his  ledger, 
in  which  he  had  made  a  charge  for  his  attendance,  and  marked  the 
charge  as  paid.  It  cannot  be  said  that  the  entry  here  is  against  the 
interest  of  the  party  making  it,  when  its  effect  is,  to  prevent  the  statute 
of  limitations  from  running  against  the  demand.     [Talfourd,  J. — In 

♦8241  *'^^^  ^^^^  ^'  '^^^  Inhabitants  of  Hendon,  4  B.  &  Ad.  628  (E. 
-*  G.  L.  R.  vol.  24),  which  was  an  indictment  against  the  defend- 
ants for  non-repair  of  a  bridge,  the  only  evidence  of  their  liability  to 
repair,  was,  an  entry  in  the  book  of  a  deceased  carpenter,  of  repairs 
done  by  him  to  the  fence  of  the  bridge,  containing  an  acknowledgment 
that  the  parish  had  paid  him  the  amount.]  The  question  was  much 
discussed  in  Fursdon  v.  Glogg,  10  M.  &  W.  573, t(a)  but  the  case  was 
decided  upon  another  ground.  [Jbrvib,  C.  J. — The  Court  of  Exche- 
quer in  Willis  v.  Newham,  8  Y.  &  J.  518,t  held  that  no  mere  admissioa 
of  payment  will  suffice  to  take  a  case  out  of  the  statute  of  limitations: 
but  that  has  many  times  been  doubted,  and  at  last  the  court  of  error 
has  overruled  it — Cleave  t;.  Jones,  6  Ezch.  578. f]  In  Cleave  v.  Jones, 
the  entry  was  in  the  account-book  of  the  defendant,  and  in  her  own 
handwriting :  it  was  a  clear  admission  by  her  that  she  had  paid  interest 

(a)  Tti«  qaMtion  Uiere  wu,  whether  a  verbal  stitement,  nade  by  a  de^ieased  coUeetor  of  mt«, 
at  the  time  of  paying  over  to  his  employer  moneys  received  by  him  from  the  teoants,  as  to  the 
jpersoB  from  whom  he  received  a  particular  sum  entered  by  htm  in  the  rental,  was  admissible  ia 
evidence  against  that  person.  The  following  anthorities  were  cited, — Higham  «.  Ridgway,  !• 
East,  109,  Doe  d.  Human  o.  Pettet,  5  B.  A  Aid.  223  (E.  0.  h.  R.  vol.  7),  I  vat  r.  rmeh,  1  Tanat. 
141,  Davies  r.  Pierce,  2  T.  R.  53,  Peaceable  v,  Watson,  4  Taunt  10,  UoUoway  o.  Rakea,  2  T.  R. 
£5,  Doe  d.  Foster  r.  Williams,  Cowp.  621,  Barker  «.  Ray,  2  Russ.  63,  Woolway  v.  Rows,  I  Ad.  1 
fi.  114  (B.  C.  L.  R.  vol.  28),  3  N.  A  M.  849,  Walker  v.  Broadstock,  1  Esp.  N.  P.  C.  4&S,  Came  f. 
KicoU,  1  N.  C.  430,  1  Scott,  466,  Doe  d.  Gallop  r.  Vowles,  1  M.  A  Rob.  261,  Doe  d.  Baggallry  «. 
Jones,  1  Campb.  267,  Strodo  «.  Winchester,  1  Dick.  397,  Marks  v.  Lahee,  Z  N.  C.  403.  4  $esCt» 
197,  and  1  PhiU.  Bvid.  31L 


13  COMMON  BINOH.    (4  J.  BCOTT.)  8S4 


on  the  debt  within  six  years.  The  court  there. concede  that  the  con- 
Btruction  they  put  upon  the  statute  lets  in  one  of  the  many  BDischiefs 
the  statute  intended  to  guard  against.  [Jbbvis,  G.  J. — That  is  not 
the  fair  ^ect  of  the  judgment.  C&bsswbll,  J. — A  verbal  admission 
in  the  presence  of  a  third  person,  you  must  admit,  would  do.]  r^o/^ 
'*'The  words  of  the  8d  section  of  the  9  G.  4,  c.  14,  admit  of  two  '- 
constructions :  the  question  is,  which  of  the  two  is  the  more  consistent 
with  the  intention  of  the  legislature. 

Maule,  J. — I  am  of  opinion  that  there  is  nothing  in  the  point  to 
make  it  necessary  or  advisable  to  grant  a  rule  in  this  case.  It  is  quite 
dear  this  is  an  admission  against  the  interest  of  the  party  making  it, 
at  the  time  it  was  made.  It  is  like  the  case  I  alluded  to,  of  Higham 
V.  Ridgway.  The  statute  says  that  no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing 
promise  whereby  to  take  any  case  out  of  the  operation  of  the  statute 
of  limitations,  unless  such  acknowledgment  or  promise  shall  be  made 
and  contained  by  or  in  some  writing  to  be  signed  by  the  party  charge* 
able  thereby;  provided  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment  of  any  principal  or  inte- 
rest made  by  any  person  whatsoever.  That  never  was  intended  to 
lessen  the  effect  of  proof  of  payment,  but  is  confined  to  promises  or 
acknowledgments  by  words  only.  It  was  not  intended  to  repeal  the 
law  as  to  proof:  it  leaves  the  payment  to  have  all  the  operation  it  had 
before,  if  proved  by  any  admissible  evidence.  The  8d  section  only 
applies  to  the  case  where  there  is  nothing  more  than  an  endorsement 
or  memorandum  on  the  note  or  bill  or  other  writing  which  constitutes 
the  contract  declared  on. 

The  rest  of  the  court  concurring^  Bulo  refused. 


*THE  CORK  AND  BANDON  EAILWAY  COMPANY  v.  r^on^ 

GOODE.    May  81.  L  ^^^ 

An  aeUoB  of  tfe6i  bj  a  rsUwaj  eovapaaj  ftgainit  one  of  iff  memben,  for  ealli,  under  the  com- 
puiies  elBiisM  eoDiolidation  tot  (8  4  9  Vict.  e.  16),  and  the  ipeciAl  act  (8  A  9  Vict  e.  exzii), 
la  an  aetion  fonoded  upon  a  itatntory  liabUity;  and  therefore  a  plea  "that  the  aetioa  ia 
founded  vpon  eoatraeta  without  wpociaUff,  and  that  the  alleged  cavsea  of  action  did  not,  nor 
did  any  or  either  of  them,  aoorae  within  mx  yon  before  the  saity"  is  a  bad  plea, — ^the  proper 
liniUtion  to  laeh  an  aetion  being  tweniy  feort,  by  the  3  A  4  W.  4,  a  43,  s.  8. 

This  was  an  action  of  deht  for  calls  upon  railway  shares.  The  de- 
claration stated  that  the  defendant  was  the  holder  of  thirty  shares  Jn 
The  Cork  and  Bandon  Bailway  Company,  and  was  indebted  to  the 
said  company  in  the  sum  of  826{.,  in  respect  of  nine  calls,  that  is  to 
say,  seven  calls  of  22.  10«.  eaqh,  and  two  calls  of  57.  each,  upon  each 
of  the  said  shares ;  whereby  an  action  had  accrued  to  the  said  company^ 
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by  virtue  of  the  <<  companies  clauses  consolidation  act,  1845"  (8&9 
Vict.  c.  16),  and  the  <«  Cork  and  Bandon  Railway  Act,  1845"  (8  ft  9 
Vict.  c.  cxxii.) ;  but  the  defendant  had  not  paid  the  same,  or  any  part 
thereof:  And  also  for  money  payable  by  the  defendant  to  the  said  com- 
pany for  interest  upon,  and  for  the  forbearance  at  interest  by  the  said 
company  to  the  defendant,  at  his  request,  of  moneys  owing  from  the 
defendant  to  the  said  company :  And  for  money  found  to  be  'due  from 
the  defendant  to  the  said  company  on  an  account  stated  between  them: 
And  the  said  company  claimed  150O2. 

Second  plea, — that  the  action  is  upon  contracts  without  specialty, 
and  that  the  alleged  causes  of  action  did  not,  nor  did  any  or  either  of 
them,  accrue  within  six  years  before  this  suit. 

To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being,  that  the  statute  of  limitations  referred  to  by  the 
second  plea,  and  therein  pleaded,  was  not  pleadable  to  the  causes  of 
action  declared  on. 

Beasley  (with  whom  was  ByleSj  Serjt.),  in  support  of  the  demurrer.— 
^ae)n-i  The  second  plea  is  no  answer  to  the  *action.(a)  The  action  is 
^  brought  upon  a  specialty,  and  therefore  the  limitation  is,  the 
twenty  years  provided  by  the  3  &  4  W.  4,  c.  42,  s.  S,  and  not  the  six  yean 
provided  by  the  21  Jac.  1,  c.  16,  s.  2.  The  companies  clauses  consolida- 
tion act,  8  &  9  Vict.  c.  16,  ss.  8,  8,  9,  21,  22,  28,  24,  26,  27,  and  28, 
show  that  the  liability  of  the  defendant  in  this  action  is  the  creature  of 
the  statute.  The  defendant  admits  that  he  is  a  shareholder  in  the  sense 
defined  in  section  8.(&)  In  the  Agricultural  Cattle  Insurance  Company 
V,  Fitzgerald,  16  Q.  B.  432  (E.  C.  L.  R.  vol.  71),  where  an  objection 
was  taken  to  the  company's  deed  of  settlement.  Lord  Campbell  said, — 
«  This  is  not  an  action  on  the  deed,  but  upon  the  act  of  parliament, 
which  renders  the  defendant  liable  to  be  sued  in  this  form,  if  he  was  a 
shareholder  when  the  call  was  made."  So,  in  The  South  Staffordshire 
Railway  Company  v.  Bnrnside,  5  Exch.  129,t  Parke,  B.,  says  that  the 
obligation  to  pay  calls  depends  upon  the  statute.  [Maule,  J. — If  the 
statute  makes  it  a  debt,  it  is  a  contract.]  In  The  Birkenhead,  Lan- 
cashire, and  Cheshire  Junction  Railway  Company  v,  Pilcher,  5  Exch. 
24,t  to  a  declaration  for  railway  calls,  the  defendant  pleaded,  that,  at 

(a)  Tho  points  marked  for  argament  on  the  pari  of  the  plainiiffi,  were, — That  the  etalvte  SI 
Jac.  1,  c.  16,  8.  2,  was  inapplicable;  that  the  plea  attempted  to  put  in  fseoe  as  matter  of  &ct  a 
matter  of  law,  by  arerring  that  the  action  was  apon  oontraets  withont  speeialty ;  that  it  appears 
bj  the  declaration  that  the  action  was  founded  upon  a  speeialty,  and  that  the  proper  Umitatwa 
is  twenty  years,  under  the  S  A  i  W.  4,  o.  42,  s.  3 ;  that  the  plea,  if  trarersed,  woeild  raise  sa 
immaterial  issue ;  that  it  was  double  and  multifarious ;  that  the  arerment  that  the  action  ii 
upon  contracts  withont  specialty  was  superfluous  and  idle,  a  oonclusion  of  law,  imaaaterial.  At, 

(6)  Which  enacts  that  *<  every  person  who  shall  have  sabserihed  the  preaeribed  earn  or  up- 
wards to  the  capital  of  the  company,  or  shall  otherwiia  bare  bceome  entiUed  to  a  abare  ta  the 
oompany,  and  whose  name  shall  hare  been  entered  on  the  regiatar  of  ahateholdcra  hareinaftcr 
mentioned,  shall  be  deemed  a  shareholder  of  the  oompaay." 
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the  time  *when  he  first  became  the  holder  of  the  shares,  and  at  r^Aoo 
the  time  of  his  making  the  contracts  by  force  of  which  the  debts,  ^ 
caases  of  action,  and  liabilities  in  the  declaration  mentioned  accrued  to 
the  plaintiff,  and  were  incurred  by  the  defendant,  and  at  the  time  of 
bis  making  and  entering  into  the  contracts  by  force  of  which  the  plain- 
tiffs claimed  to  be  entitled  by  law  to  make  the  call  upon  the  defendant 
as  in  the  declaration  alleged,  the  defendant  was  an  infant  within  the  age 
of  twenty-one  years :  the  plaintiffs  replied,  that  the  defendant,  at  the  tim« 
when  he  first  became  holder  of  the  shares,  and  at  the  time  of  his  making 
the  contracts  in  the  plea  mentioned,  was  of  the  full  age  of  twenty*one 
years.     It  appeared  at  the  trial,  that  the  defendant  was  the  purchaser 
of  the  shares  in  question  whilst  he  was  an  infant,  and  that,  after  he  was 
of  fuU  age,  a  call  was  made :  and  it  was  held,  that  the  term  «<  contract*' 
meant,  the  contract  by  which  the  defendant  became  a  shareholder,  and 
not  the  obligation  to  pay  the  calls  under  the  8  &  9  Vict.  c.  16,  s.  21, 
and  consequently,  that  the  plea  was  proved  by  evidence  of  his  infancy 
at  the  time  of  the  transfer  to  him  of  the  shares.     Parke,  B.,  there  says: 
«<  The  question  whether  the  plea  was  proved,  depends  upon  the  term 
<  contract'  in  the  plea.     If  it  means  the  <  contract'  by  which  he  ac- 
quired the  shares  from  his  vendor,  there  is  no  doubt  he  was  then  an 
infant,  as  well  as  at  the  time  when  he  became  a  holder  of  the  shares, 
and  consequently  the  plea  was  proved.     If,  on  the  other  hand,  the 
term  « contract'  means  the  obligation  to  pay  the  calls  created  by  the 
special  act  establishing  the  railway,  and  the  8  &  9  Vict.  c.  16,  that 
obligation  did  not  arise  until  the  time  fixed  for  the  payment  of  the  call, 
and  then  the  defendant  was  of  full  age,  and  the  plea  was  not  proved. 
We  think  that  thU  obligation  created  by  etatute^  cannot  be  described  as 
a  « contract^*  and  consequently  that  the  meaning  of  the  plea  is,  that  he 
was  an  infant  when  the  contraQt  was  *made  by  which  he  became  r^at^q 
a  shareholder ;  and,  in  that  sense  of  the  word,  the  plea  was  ^ 
proved,  and  the  rule  must  therefore  be  absolute  to  enter  a  verdict  for 
the  defendant.     Whether  the  plea  is  an  answer  to  the  action,  the  word 
( contract'  being  so  construed,  is  a  question  which  we  need  not  now 
consider.*'     In  Talory  o.  Jackson,  Gro.  Gar.  518,  it  was  held  that  the 
21  Jac.  1,  c.  16,  did  not  extend  to  an  action  of  debt  upon  the  2  &  8 
£d.  6,  c.  13,  for  not  setting  out  tithes,  because  it  was  founded  upon  a 
specialty.     So,  in  Jones  v.  Pope,  1  Saund.  86,  it  was  held  that   debt 
for  an  escape  of  one  in  execution,  is  not  within  the  statute  of  limita* 
tions.  21  Jac.  ),  c.  16,  for,  at  common  law,  no  action  of  debt  lay  against 
a  gaoler  for  an  escape  out  of  execution.     So,  here,  the  action  is  based 
solely  upon  the  statute.     [Jervis,  G.  J. — The  analogy  of  those  cases 
is  not  quite  perfect :  but  for  the  1  Ric.  2,  c.  12,  debt  would  not  have 
Iain  for  the  escape;  and,  but  for  the  statute  2  &  8  Ed.  6,  c.  13,  no 
action  would  have  lain  for  not  setting  out  tithes.]     So,  here,  the  de- 
fendant would  not  have  been  suable  in  this  form  for  not  paying  callS| 

2t2 
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but  for  tbe  statute.  [Maule,  J. — ^7ou  say  that  the  facts  stated  here 
do  not  show  any  contract,  except  for  the  statute?]  Exactly  so.  The 
defendant  becomes  bound  by  the  statutory  contract, — a  record  of  the 
highest  nature :  and  a  duty  is  imposed  upon  him  by  the  statute,  for 
the  breach  of  which  the  special  form  of  remedy  is  given.  Tbe  liability 
is  created  by,  and  altogether  founded  on,  the  statute.  That  an  action 
on  a  statute  is  an  action  upon  a  specialty,  is  clear  from  Bae.  Abr. 
Limitation  of  Actions^  (D.  3),  and  Com.  Dig.  TempSj  (6.  15).  In  the 
case  of  the  Tobacco  Pipe  Makers'  Company  v,  Loder,  18  Q.  B.  765  (E. 
C.  L.  R.  vol.  71),  the  action  was  upon  a  by-law ;  the  observations  of 
Patteson,  J.,  show,  that,  if  the  action  had  been  upon  the  charter j  the 
decision  would  have  been  different.  [Maulb,  J. — The  by-law  became 
♦ft<im  oWigatory  on  the  defendant,  not  by  ^virtue  of  the  charter,  but 
-'  by  virtue  of  the  act  of  parliament  which  made  them  binding.] 
By  demurring,  the  plaintiffs  do  not  admit  the  allegation  in  the  plea  that 
the  action  is  upon  contracts  without  specialty,  inasmuch  as  the  court 
can  see  that  it  is  an  action  founded  upon  the  statute. 

Udall^  contrd..(a) — The  plea  is  good.  The  liability  to  pay  calls  is  a 
liability  on  a  contract  without  specialty.  Either  assumpsit  or  case 
would  lie.  An  action  upon  a  statute  is  a  totally  different  thing.  A 
man  may  become  a  shareholder  in  a  variety  of  ways, — as,  by  subscrib- 
ing towards  the  funds  of  the  company  before  the  act  of  parliament  is 
obtained,  by  becoming  an  allottee,  or  by  buying  shares  in  the  market, 
or  by  bequest,  or  marriage,  &c.  The  3d  section  of  the  special  act,  8 
&  9  Vict.  c.  cxxii.,  shows,  that,  at  the  time  the  act  passed,  the  whole 
capital  had  not  been  subscribed  for.  The  7th  section  of  the  8  &  9  Vict. 
c.  16,  makes  the  shares  personal  estate.  In  The  Great  North  of  England 
Railway  Company  v.  Biddulph,  7  M.  &  W.  243,t  in  an  action  by  a  rail- 
way company  for  calls,  the  declaration  alleged  that  (<the  defendant  nth- 
scribed  for  a  large  sum  of  money,  to  wit,  5000f.,  towards  the  undertaking 
mentioned  in  the  act,"  &c.     The  company  were  empowered  by  the  3d 

*«^n  ®®^''^^  ^^  ^^^^^  *^^  6  *&  7  W.  4,  c.  cv.,  to  raise  1,000,0007.  for 
-^  constructing  and  maintaining  the  railway,  and  by  the  195th  sec- 
tion it  appears  that  660,0002.  had  been  subscribed  for  by  several  per- 
sons, under  a  contract  binding  themselves  and  their  heirs,  before  the 
passing  of  the  act.  A  motion  having  been  made  in  arrest  of  judgment, 
on  the  ground  that  the  declaration  should  have  alleged  a  subscriptum 
htf  deed, — it  was  held,  that  the  declaration  was  good  after  verdict ;  and 

(a)  The  points  marked  for  argument  on  the  part  of  tbe  defendant,  were, — "  That  tbe  liabOtty 
d  tbe  defendant  to  tbe  plaintilffl  to  pay  tbe  calls  mentioned  in  tbe  first  eonnt,  is  foanded  opoo  a 
eontract  between  them,  and,  unless  that  contract  is  bj  deed.  It  is  a  eontraet  witkeat  vpocialty; 
that  It  IS  not  stated  in  tbe  declaration  that  any  deed  was  ezecated ;  that  tbe  fact  of  there  beiag 
a  deed  is  negatived  by  the  plea  ;  that  the  cause  of  action  is  not  founded  on  any  ststale,  tboagh 
it  it  in  some  measure  regulated  by  statute ;  that  a  statute  is  not  a  specialty  within  th«  nManiai 
of  the  statute  of  limitations;  that  a  contract  regulated  by  statute  is  not  a  specialty  eoalnBt  | 
and  that,  if  the  aetion  is  founded  upon  statute,  the  period  of  limitation  is  two  yean." 
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the  court  also  inclined  to  tbink  it  would  h^ve  been,  good  on  special  de* 
tnurrer.  In  The  Sheffield,  Afihton-under-Lyne,  and  Manchester  Railway 
Company  v*  Woodcock,  7  M,  &  W.  5749t  i^  ^^  held,  that  a  transfer  of 
railway  shares  from  an  original  subscriber  to  the  undertaking  made  be- 
fore the  formation  of  a  register  of  proprietors  pursuant  to  the  act,  but 
after  the  pas^ng  of  the  a^t,  is  good,  although  the  transferror  be  never 
registered  as  a  proprietor.  No  deed  is  ever  signed  between  the  share- 
holders  and  the  company.  [Cressw^ll,  «J. — What  is  the  contract  be- 
tween the  shareholders  and  the  company  ?  When  is  it  made  ?  and  how  ? 
By  writing,  by  word  of  mouth,  or  by  inatrument  under  seal  ?  Maule, 
J, — Where  is  the  sharehplder*a  undertaking  to  pay.  calls  but  for  the 
statute  ?]  It  must  be  conceded  that  there  is  none.  [Maule,  J. — Then 
he  undertakes  by  tJie  statute.  Is  i^n  action  brought  upon  that  under- 
taking, an  action  upon  a  contract  without  specialty  ?]  It  is  submitted 
that  it  is.  In  The  South  Staffordshire  Railway  Company  v.  Burnside, 
5  !^xch.  129it  P^^rl^^t  B.,  9ays:  ^^The  statute  which  enables  the  com- 
pany to  recover  calls,  no  doubt,  merely  enforeea  an  obligation  on  the 
shareholders,  created  by  contract  If  the  defendant  contracted  with 
the  company  to  take  twenty  shares,  upon  each  of  which  the  capital  to 
he  contributed  was  20Z.,  he  may  he  said,  to  have  agreed  with  them  to 
pay  20Z.  per  share  by  such  instalments  as,  accordipg  to  the  statute, 
they  were  entitled  to  require.*'  If,  then,  shares  may  be  obtained  by 
a  parol  ^contract,  this  is  an  action  founded  upon  a  contract  with-  r^anf% 
oat  specialty.  Where  a  statute  empowers  parties  to  do  a  cer-  ^ 
tain  thing,  and  the  thing  has  been  done,  assumpsit  will  lie.  Thus,  in 
Bell  V.  Burrows,  Bull.  N.  P.  129,  a  private  act  of  pai-liament  gave  power 
V>  commissioners,  to  divide  commpn  fields,  and  to  mal^e  such  orders  and 
regulations  as  they  should  thin^  fit ;  they  awarded  that  all  proprietors 
of  land  allotted  to  them  which  Iiad  been  ploughed  or  manured  since  any 
corn  had  been  reaped,  should  pay  to  the  person  who  had  manured  or 
ploughed  it,  4ff,  ag  acre, — it  wa^  held^  that  general  indebitatus  assump- 
sit would  lie.  So,  in  Rann  v.  Green,  Cowp.  474,  assumpsit  was  brought 
^o  recover  money  due  to  the  plaintiff  as  vicar  of  a  parish  in  Coventry, 
])ursttant  to  ^n  OA'der  made  by  the  Iprd  chi^icellor  and  the  chief  justices 
of  the  King's  Bench  and  Common  Pleas,  agreeably  to  the  directions  of 
q^  private  act  of  parliament  concerning  tithes,  passed  in  the  4  &  5  P.  & 
M.  c.  5.  [jV(aule,  «]r. — Assumpsit  tnaM  brot^ht,  and  the  defendant  did 
Bot  object  to  it.  That  case  i^  an^  instance,  but  no  authority.]  Lord 
Mansfield  said :  <^  The  action,  whicl]^  is  an  aotipu  of  assumpsit,  is  brought 
in  consequence  of  a  right  liquidated  by  means  of  the  statute.  This 
statute,  thei;efo;ce,  is  the  only  ground  of  actioj^  Without  it,  we  had 
9^0  authority  to  m&ke  the  OJT^^r  vii^  did:  hut,  when  the  order  was  made, 
the  laiir  raised  an  ^^sumpsit."  So»  in  Peck  v.  Wopd,  5  T.  R.  13Q, 
assumpsit  was  pgiaintaili^ed  for  9.  moiety  of  ^ho  expense  of  a  party-waU, 
Vi4^r  the  huUdin^j^  act,,  li  Q*  9«  c^  78,  |.  iX.    H^e,  no  action  licji 
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against  a  party  merely  in  consequence  of  his  being  a  shareholder  in  the 
company :  to  render  him  liable,  the  directors  must  make  a  call  (8  &  9 
Vict.  c.  16,  s.  22),  and  that  is  no  specialty.  Upon  the  authority  of 
these  cases,  and  of  Com.  Dig.  Action  upon  Statutej  (E),  it  is  laid  down 
in  1  Chitty  on  Pleading,  7th  edit.  p.  118,  that,  (^though  a  statute  may 
,^onq-i  in  some  respects  be  considered  as  a  specialty,  *yet  assumpsit 

^  may  be  supported  for  money,  &c.,  accruing  due  to  the  plaintiff 
under  the  provisions  thereof,  he  not  being  thereby  restricted  to  any 
other  particular  remedy."  It  is  not  necessary  to  show  that  this  is  an 
action  of  debt  at  all :  the  company  may  proceed  in  equity.  The  judg- 
ment of  the  Court  of  Queen's  Bench  in  the  Tobacco-Pipe  Makers' 
Company  v.  Loder,  16  Q.  B.  765,  779  (E.  C.  L.  R.  vol.  71),  it  is  suV 
mitted,  has  a  material  bearing  upon  this  case.  Unless  this  contract  ia 
governed  by  the  limitation  in  the  21  Jac.  1,  c.  16,  s.  3,  there  is  no 
limitation  at  all  applicable  to  the  case ;'  for,  the  8  &  4  W.  4,  c.  42,  s.  3, 
which  speaks  of  '^debt  upon  any  bond  or  other  %pecialty^**  mast  be 
confined  to  specialties  ejusdem  generis,  or  to  specialties  of  an  inferior 
sort. 

Byle9j  Serjt.,  in  reply. — The  8th  section  of  the  8  &  9  Vict,  c-  16, 
defines  shareholders, — «<  every  person  who  shall  have  subscribed  the 
prescribed  sum  or  upwards  to  the  capital  of  the  company,  or  eball 
otherwise  have  become  entitled  to  a  share  in  the  company,  and  whose 
name  shall  have  been  entered  on  the  register  of  shareholders."  There 
may  be  shareholders  who  have  contracted  by  deed,  and  shareholders 
who  have  contracted  without  deed.  [Cresswell,  J. — And  some  who 
have  not  contracted  at  all.  Maule,  J. — Except  so  far  as  the  statute 
constitutes  a  contract.]  The  22d  section  empowers  the  directors  to 
make  calls,  and  enacts  that  <<  every  shareholder  shall  be  liable  to  pay 
the  amount  of  the  calls  so  made,  in  respect  of  the  shares  held  by  him, 
to  the  persons  and  at  the  times  and  places  from  time  to  time  appointed 
by  the  company."  And  the  26th  section  gives  the  form  of  declaration 
which  is  here  adopted.  [Cresswell,  J. — Tolls  usually  depend  upon 
the  charter ;  and  yet  general  indebitatus  assumpsit  was  held  to  lie  for 
them :  Seward  v.  Baker,  1  T.  R.  616.]  It  does  not  necessarily  follow 
*j^^il  ^^^^  ^^^^  might  not  be  maintained  *upon  the  charter.     A  char- 

-'  ter  is  no  specialty  as  regards  the  grantees :  but  an  act  of  par- 
liament is  as  much  a  specialty  as  if  it  had  the  seal  of  every  individual 
member  of  the  public  upon  it.  [Maule,  J. — A  charter  certainly  is 
not  identical  with  an  act  of  parliament.  If  an  act  of  parliament  says 
that  certain  persons  shall  pay  certain  moneys,  and  nothing  more,  debt 
undoubtedly  is  the  appropriate  remedy.  The  statute  creates  the  debt: 
but  it  would  be  necessary  to  allege  specially  all  the  circumstances 
essential  to  bring  the  party  under  the  liability,  but  for  the  short  form 
given  by  the  26th  section.]  The  statute  intended  that  the  action  for 
calls  should  be  an  action  of  debt :  and  this  is  an  action  of  debt  upoa 
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the  statutable  liability.  Bell  v.  Bnrrovs  was  not  an  action  upon  a 
statute.  Rann  v.  Green  is  disposed  of  by  the  observation  of  Mr.  Jus- 
tice Maule.  Peck  v.  Wood  was  not,  properly  speaking,  an  action  upon 
8  statute.  [Maulb,  J. — There  may  be  statutes  which  may  be  in  part 
or  in  whole  the  foundation  of  an  action  of  assumpsit.  This  is  delt^ 
founded  upon  the  statute,  and  upon  nothing  else.]  The  case  is  clearly 
governed  by  the  limitation  applicable  to  actions  of  covenant  or  debt 
upon  specialty,  in  the  8  &  4  W.  4,  c.  42,  s.  8. 

Jervis,  G.  J. — I  am  of  opinion  that  the  second  plea  in  this  case  is 
no  answer  to  the  action,  and  that  the  plaintiffs  are  entitled  to  judgment. 
This  is  an  action  of  debt :  it  professes  to  be  an  action  upon  the  statutes 
8  &  9  Vict.  c.  16,  and  8  &  9  Vict.  c.  cxxii.,  and  is  in  the  form  given  by 
the  26th  section  of  the  former  act.(a)  I  think  it  U  an  action  upon 
statute.  There  are  various  modes  of  becoming  a  holder  of  shares 
pointed  out  by  the  statute :  some  members  of  the  company  are  liable 
to  pay  calls,  others  are  not.  But  for  the  act  of  parliament,  no 
*action  could  be  brought  by  the  company  against  one  of  its  own  r^pof- 
members.  This,  therefore,  is  an  action  brought  in  respect  of  a  ^ 
liability  created  by  statute,  and  therefore  is  an  action  founded  upon  the 
statute,  and  the  plea  which  relies  upon  the  six  years'  limitation  is  no 
answer  to  it:  consequently  the  plaintiffs  must  have  judgment. 

Maule,  J. — I  also  am  of  opinion  that  this  is  a  bad  plea.  It  states 
that  the  action  is  upon  contracts  without  specialty,  and  that  the  alleged 
causes  of  action  did  not,  nor  did  any  or  either  of  them,  accrue  within 
six  years  before  this  suit.  When  we  look  at  the  declaration,  we  find 
that  the  action  is  brought  upon  two  statutes, — the  companies  clauses 
consolidation  act,  8  &  9  Vict.  c.  16,  and  the  Cork  and  Bandon  Railway 
Act,  8  &  9  Vict.  c.  cxxii.  It  is  manifest  upon  reading  the  declaration, 
that  it  is  a  declaration  in  debt  upon  these  two  statutes.  Now,  a  decla- 
ration in  debt  upon  a  statute,  is  a  declaration  upon  a  specialty ;  and  it 
is  not  the  less  so  because  the  facts  which  bring  the  defendant  within 
the  liability,  are  facts  dehors  the  statute :  that  must  constantly  arise 
in  actions  for  liabilities  arising  out  of  statutes.  That  appearing  to  be 
so,  the  allegation  in  the  plea,  that  the  action  is  upon  contracts  without 
specialty,  is  a  false  allegation  of  a  matter  of  law.  There  may,  un- 
doubtedly, be  cases  where  a  statute  enables  an  action  to  be  brought, 
which  nevertheless  is  not  an  action  on  the  act  of  parliament.  But  the 
question  is,  whether  that  state  of  things  exists  here.  I  think  it  mani- 
festly appears  that  this  is  an  action  of  debt,  and  upon  the  statute,  and 
therefore  an  action  upon  a  specialty.  Whether  assumpsit  or  case  would 
lie,  leaves  altogether  untouched  the  question  whether  this  plea  is  an 
answer  to  this  action.  The  case  seems  to  me  to  be  abundantly  clear. 
The  proper  limitation  is  that  prescribed  by  the  8  &  4  W.  4,  c.  42,  s.  8, 
via.  twenty  years :  an  action  upon  statute  is  an  action  upon  a  specialtyi 

(<i)  See  tb«  faetiotii  ant),  p.  620. 
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^Mdl  ^^^  *^^  clearly  cooiprebeiicl^  within  the  i^orda  of  t)mt  sectioo,-* 
•^  u  debt  upon  any  bond  or  other  tptciaUyj*  though  a  bond  is  tb^ 
plainest  and  simplest  kind  of  specialty,  and  a  statute  the  highest* 
Upon  the  whole,  I  concur  with  the  Lord  Chief  Justice  in  thinking  that 
the  plaintiff  is  entitled  to  the  ji^dgmen(  of  the  court  upon  thi| 
demurrer. 

Grssswbll,  J. — ^I  am  entirely  of  the  si^me  opinion.  Thia  ia  pltinlj 
an  action  upon  a  statutory  liability  to  pay  the  calls :  and  the  defend* 
ant  is  not  at  liberty  to  tell  us  that  it  is  an  actioi^  upon  contracta  vitk- 
out  specialty. 

Talfourd,  J.^— I  am  of  the  same  opinion.  The  relation  between 
the  shareholders  and  the  company  is  the  creation  of  the  act  of  parliv 
inent.  The  action  is  in  terms  founded  upon  the  act  of  parliameiiti 
iK)d  consequently  ap  action  upon  a  specialty  within  the  3  &  4  W.  4,  c, 
42,  s.  8.  Judgmeiit  for  the  plaintiffs. 


WENMAN  V.  ASH.    tAme  9. 

Addressing  a  letter  to  a  wife,  eontaining  natter  reflecting  on  her  hatband,  is  a  pMicoHcm, 
The  defendant,  who  bad  lodged  in  the  boose  of  the  plaintiff,  ooneaiTing  that  ha  bad  whilst  then 
lost  certain  doonments,  and  iauigioing  that  the  plaintiff  bad  abstracted  tbeai  froB  a  box  ia 
which  ho  had  kept  them,  wrote  a  letter  to  the  plaintiff's  wife,  stating  his  loss,  and  his  sat- 
picions,  in  language  seriouslj  reflecting  upon  the  character  of  the  plaintiff,  and  intimation 
that,  unless  the  plaintiff  shonid  think  propar  to  ratvni  ^tm,  he  would  expoae  hia :— fie)^ 
that  the  occasion  did  not  jnatify  the  writiqg  of  the  letter,  sp  M  to  quike  it  a  priTileged  co»» 
munication,  and  that  the  plaintiff  was  entitled  to  reooTer,  althongh  the  jury  negatived  aaalieeb 

This  was  an  aotion  for  a  libel  oontiMned  ia  a  letter  addressed  by  ^% 
defendant  to  the  wife  of  the  plaintifl^ 

The  declaration,  atatod  that  the  defendant,.  ii>  the  form  of  a  lett^f 
addressed  to  one  Sabrina  Wenman,  fietlaely  and  malicionaly  compose4 
nxio-T-i  ^^^  published  of  the  plaintiff  *the  words  ibllowing,  that  is  to  saji 
J  — (( X  certainly  have  cause  to.  respect  you  for  your  care  and 
attention  to  me  when  I  was  unwell ;  b^t  I  ^m  sorry  to  experience  th^ 
jou  have  a  husband  who  has  acted  so  ineonsistently  ta  what  he  alwaji 
professed  to  me :  for^  Mr.  Wenman  has  not  only  taken  my  memoraa^ 
dum-book,  but  he  haa  also  managed,  to  unlock  my  box,  a^d  extract  fou^ 
aeceipts  for  board  and  lodging.  If  Mr.  Wemnan  doea  not  think  proper 
to  return  them,  I  certainly  shall  not  think  mya^lf  out  of  the  path  of 
iuty  to  expose  hiiu«  J.  A.  is  sorry  thut  Mr.  Wenman  abould  be  »^ 
loat  as  to  forfeit  all  future  confidence.  Mr.  Wenman  haa  certainly 
fotrgot  that  J.  A.  ia  f^  bit  of  a  prophet.  I  have  9ot  Uved  to  the  age  o( 
eighty-two  without  viewing  and  seeing  not  $.  ^w  deceptions.  How  caa 
)[r.  Wenman  expect  to  prosper  for  Mi&ol^  aotiqna  ?  Surely  Mr.  Weomaa 
inast  have  thought  I  had  become  childish  Q(  insane,  for  me  not  to  dis* 
corn  what  Mr.  Wenman  haa  been  doing/' 
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The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  Wesi^ 
minster  in  this  term.  It  appeared  that  the  defendant,  a  gentleman  far 
advanced  in  life,  had  been  boarded  and  lodged  at  the  house  of  tb0 
plaintiff  for  about  a  year,  for  which  he  had  paid  at  the  rate  of  79/.  per 
annum.  He  left  the  plaintiff's  house  on  the  22d  of  May,  1852,  and  on 
the  2d  of  June  he  addressed  a  letter  to  the  plaintiff's  wife,  a  portion  of 
which  is  set  out  in  the  declaration ;  and  the  wife  some  months  afters 
wards  communicated  it  to  the  plaintiff.     The  letter  was  as  follows :— . 

»<  2d  of  June,  1852. 

«  Madam,— I  certainly  have  cause  to  respect  you  for  your  care  and 
attention  to  me  when  I  was  unwell ;  but  I  am  sorry  to  experience  that 
you  have  a  husband  who  has  acted  so  inconsistently  to  what  he  alwajm 
professed  *to  me :  for,  Mr.  Wenman  has  not  only  taken  mj  r^toqo 
memorandum-book,  but  he  has  also  managed  to  unlock  my  box,  ^ 
and  extract  four  receipts  for  board  and  lodging.  If  Mr.  Wenman  does 
not  think  proper  to  return  them,  I  certainly  shall  not  think  myself  out 
of  the  path  of  duty  to  expose  him.  J.  A.  is  sorry  that  Mr.  Wenmaii 
should  be  so  lost  as  to  forfeit  all  future  confidence.  Mr.  Wenman  has 
certainly  forgot  that  J.  A.  is  a  bit  of  a  prophet.  I  have  not  lived  to 
the  age  of  eighty-two  without  viewing  and  seeing  not  a  few  deceptions. 
How  can  Mr.  Wenman  expect  to  prosper  for  such  actions?  Surely 
Mr.  Wenman  must  have  thought  I  had  become  childish  or  insane,  for 
me  not  to  discern  what  Mr.  Wenman  has  been  doing.  If  Mr.  Wen- 
man was  to  say  he  did  not  wish  to  know  what  had  become  of  my  eight 
boards,  I  certainly  should  believe  him :  Mr.  Wenman  must  know  he 
requested  the  earpenter  to  work  them  up  for  the  use  of  next  doon. 
I  have  been  told  that  Mr.  Wenman  had  trouble  to  get  rid  of  my  houses 
keeper :  I  hope  I  am  thankful  for  that  kindness ;  but,  is  that  a  proper 
cause  why  I  should  be  imposed  on,  by  being  charged  79/.  what  others 
would  have  boarded  me  for  50/.?  Can  you  deny  that?  Have  I  not 
made  ample  amends  for  the  trouble  you  have  had  of  my  late  house^ 
keeper  ?  Have  I  not  paid  you  eleven  weeks  before  the  cash  was  due  ? 
Have  I  not  given  your  children  9/.  ?  My  motive  was  good  for  so  doings 
I  not  wishing  to  die  in  your  debt,  if  I  could  possibly  avoid.  Your 
charging  me  79/.  is  not  the  cause  of  my  leaving  you ;  for,  with  all  my 
removals,  I  experience  nothing  so  sweet  and  pleasant  as  to  have  a  place 
to  call  my  own.    Yours,  &c.  <<  John  Ash." 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  ne 
froof  of  jmblieationj  and  that,  if  t^ere  was,  the  letter  was  a  privileged 
eommunication. 

The  learned  judge  ruled  that  the  oommunication  was  '''not  r^Qoa 
privileged ;  and  he  left  it  to  the  jury  to  say  whether  the  letter  ^ 
was  libellous,  whether  there  was  any  malice  in  fact,  and  what  damag 
they  thought  the  plaintiff  entitled  to. 
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The  jury  found  that  the  letter  was  a  libel,  but  they  negatived  malice, 
and  assessed  the  damages  at  20«.  A  verdict  was  thereupon  taken  for 
the  plaintiff,  damages  20«.,  subject  to  leave  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  if  the  court  should  think  the  occa> 
aion  privileged  the  publication. 

ByleSj  Serjt.,  moved  accordingly. — There  was  no  publication:  the 
Bending  the  letter  to  the  plaintiff's  wife,  was  like  sending  it  to  the 
plaintiff  himself ;  for,  husband  and  wife  are  for  all  legal  purposes  ooe. 
[Maule,  J. — Is  a  man's  character  with  his  wife  worth  nothing?]  It 
is  difficult  to  see  how  he  could  sustain  injury  from  a  communication 
made  to  her.  The  only  case  to  be  found  touching  a  libel  sent  to  a  wife, 
is,  that  of  Rex  v.  Wegener,  2  Stark.  N.  P.  C.  245,  which  was  the  case 
of  an  indictment,  where  Abbott,  J.,  intimated  that  the  indictment 
which  alleged  a  publication  with  intent  to  injure,  prejudice,  and  aggricTe 
the  prosecutor  in  his  profession  of  solicitor,  could  not  be  supported; 
Baying  that  <<  the  intention  on  the  part  of  the  defendant  in  sending  the 
letter  to  the  prosecutor  should  have  been  alleged  as  an  intention  to 
provoke  the  prosecutor,  and  to  excite  him  to  bresk  the  peace  ;  snd  that, 
where  a  letter  containing  the  libel  ii  sent  to  the  wife^  it  ought  to  be  alleged 
a$  sent  with  intent  to  disturb  the  domestic  harmony  of  the  partiet" 
Then,  this  was  a  privileged  communication,  the  letter  being  written  upon 
a  subject  in  which  the  writer  has  an  interest.  In  2  Starkie  on  Evi- 
dence, 8d  edit.  p.  681,  it  is  said,  that, «« where  a  communication  imput- 
ing misconduct  to  the  plaintiff,  is  made  confidentially  by  a  person 
»ftiOl  iQ^^i*^8^^^9  ^o  ^  person  interested,  no  *action  is  maintainable, 
^  provided  it  was  made  bon&  fide  with  a  view  to  the  interests  of 
those  concerned  ;(a)  and,  although  in  such  case  the  expressions  used 
are  stronger  than  the  exigency  of  the  case  warranted,  it  is  a  question 
for  the  jury  whether  they  were  used  with  an  intention  to  defame,  or 
with  good  faith  to  communicate  facts  in  the  knowledge  of  which  the 
party  bad  an  interest."  [Maule,  J. — What  interest  had  the  plaintiff's 
wife  in  this  communication  ?]  She  had  an  interest  to  prevent  a  public 
exposure.  [Maule,  J. — She  might  have  attained  that  object  by  burn- 
ing the  letter.  Gresswell,  J. — If  such  a  communication  would  be 
privileged  when  made  to  the  wife,  would  it  not  be  equally  so  if  made  to 
8  brother  or  a  cousin  ?]  The  opinions  of  two  of  the  judges  *n  Coxhead 
V.  Richards,  2  G.  B.  569,  would  seem  to  show  that  even  that  would  be 
justifiable.  [Gresswell,  J. — I  think  not.]  In  Somerville  v.  Haw- 
kins, 10  G.  B.  583  (£.  G.  L.  R.  vol.  70),  Maule,  J.,  in  delivering  the 
judgment  of  the  court,  says  that  the  rule  as  to  privileged  communica- 
tions ^«  comprehends  all  cases  of  communications  made  bon&  fide,  in 
performance  of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  pro- 
tecting the  interest  of  the  party  using  the  words."    The  communication, 

(a)  M'Dougall  v,  CUridge,  1  Campb.  207,  Warr  v.  Sollj,  0  C.  A  P.  497  (B.  C.  L.  R,  vol.  2i}, 
Smith  V.  Hattbewiy  1  M.  A  Rob.  151. 
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therefore,  being  privileged,  that  is,  made  under  circnmstances  which 
rebutted  the  presumption  of  malice  which  would  otherwise  have  arisea 
from  the  nature  of  the  communication,  it  was  for  the  plaintiff  to  show 
affirmatively  that  the  defendant  was  actuated  by  malicious  motives. 
Somerville  v.  Hawkins  was  acted  upon  in  the  Court  of  Queen's  Bench 
in  Taylor  v.  Hawkins,  16  Q.  B.  808  (E.  C.  L.  R.  vol.  71),  and  sub- 
sequently by  this  court  in  Harris  v.  Thompson,  ante,  p.  833.  The 
defendant  had  an  interest  in  making  this  communication  to  any  person 
likely  to  aid  him  in  the  recovery  of  his  lost  documents.  In  Coxhead 
*v.  Richards,  the  communication  was  addressed  to  a  stranger :  r^to^-i 
here,  it  is  made  to  one  who  is  identified  in  interest  with  the  plain-  *- 
tiff.  [Talfqurd,  J. — Suppose  a  letter  like  this  addressed  to  a  master, 
would  that  be  privileged  ?]  Possibly  that  could  not  be  contended.  In 
Child  t^.  Affleck,  9  B.  &  C.  403  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  338, 
the  defendant  was  a  volunteer. 

A  rule  nisi  having  been  granted, 

WtlkinSf  Serjt.,  and  Bernard^  now  showed  cause. — This  letter  was 
clearly  libellous,  and  the  occasion  of  the  sending  did  not  make  it  a 
privileged  communication.  The  definition  of  a  privileged  communica- 
tion, as  given  by  Maule,  J.,  in  Somerville  v.  Hawkins,  10  C.  B.  583  (E. 
C.  L.  R.  vol.  70),  and  which  has  been  universally  approved  of  and 
acted  upon,  is,  a  communication  that  is  made  bonfi  fide,  in  performance 
of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  protecting  the 
interest  of  the  party  making  it.  What  sense  of  duty  could  induce  the 
defendant  to  address  such  a  letter  as  this  to  the  plaintiff's  wife?  What 
fair  and  reasonable  purpose  of  protecting  his  interest  could  influence 
such  an  act  ?  It  is  said  there  was  no  publication.  For  some  purposes, 
it  is  true,  the  law  considers  man  and  wife  aa  one :  but  surely  not  for 
such  a  purpose  as  this.  The  mischief  of  such  a  communication  as  this, 
is  obvious.  In  whose  estimation  would  a  man  wish  to  stand  well,  if  not 
in  that  of  his  wife  ? 

ByleBy  Serjt.,  in  support  of  the  rule. — Sending  a  libellous  letter  to  a 
man  himself  is  no  publication  ;  neither  is  sending  it  to  his  wife.  The 
only  case  in  which  the  point  has  been  glanced  at,  is,  the  case  already 
referred  to,  of  Rex  o.  Wegener;  and  that  was  an  indictment.  [Maule, 
J. — It  is  assumed  there  that  sending  a  libel  to  a  man's  wife  is  an  indicta- 
ble offence,  if  properly  charged.]  Sending  a  letter  to  a  man,  reflect- 
ing upon  the  character  *of  his  wife,  would  not  be  a  publication :  r^o»(% 
for  the  same  reason,  a  letter  addressed  to  the  wife,  reflecting  ^ 
upon  her  husband's  character,  gives  no  cause  of  action.  [Maule,  J. — 
Sending  a  letter  to  the  wife  may  be  the  worst  possible  kind  of  publish- 
ing. There  are  many  cases  in  the  old  digests  of  actions  for  defamation 
in  speaking  injuriously  about  a  man's  health.  Suppose  a  letter  con- 
taining imputations  of  that  sort  addressed  to  a  wife  ?]     There  may  be 
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vties  where  the  Iftw  irorild  imply  malice:  hat  here  the  jarj  hart 
^erpressly  negatived  malice. 

Then,  the  communication  was  privileged.  According  to  the  doctrine 
laid  down  by  the  court  in  Somerville  v.  Hawkins,  and  adopted  by  the 
CSourt  of  Queen's  Bench  in  Taylor  v.  Hawkins,  it  must  be  assumed 
liere  that  the  writer  honestly  believed  what  he  wrote  to  be  true. 
[Maule,  J. — The  meaning  of  that  is,  that,  before  you  can  say  that  a 
communication  is  privileged,  you  must  assume  that  the  party  belieTea 
Mrhat  he  writes  to  be  true.  Where  the  matter  relates  to  the  character 
of  a  servant,  the  inquiry  privileges  any  communication  which  has  refer- 
ence to  the  character.]  The  privilege  was  carried  to  a  great  length  in 
Child  V.  Affleck,  9  B.  &;  C.  403  (E.  C.  L.  R.  vol.  17),  4  M  &  R.  338: 
the  statement  there  was  that  the  girl  was  a  prostitute ;  and  there  wie 
no  evidence  that  anybody  had  ever  told  the  mistress  that,  or  that  it 
was  the  fact ;  it  was  assumed  that  she  believed  she  had  been  bo 
informed.  [Grbsswell,  J. — That  is  a  somewhat  free  translation  of 
that  case.  The  decision  there  is  based  upon  the  ground  of  doty. 
What  was  the  occasion  which  you  say  justified  this  communication  ?] 
The  defendant  had  been  Kving  in  the  plaintiff's  house :  he  complains 
that  he  has  lost  certain  papers,  and  intimates  a  suspicion  that  the 
plaintiff  has  taken  them,  and  endeavours  to  enlist  the  good  offices  of 
the  wife  to  obtain  their  restoration.  The  case  comes  very  nearlj 
within  the  principle  of  Fairman  v.  Ives,  5  B.  &  Aid.  642  (B.  C.  L.  R. 
*8431  ^®'*  ^^'  1  D.  &  R.  252,  1  Chitt.  R.  85.  *There,  a  petition 
^  addressed  by  a  creditor  of  an  officer  in  the  army  to  the  secretary 
at  war,  bonft  fide,  and  with  a  view  of  obtaining,  through  his  inter* 
ference,  the  payment  of  a  debt  due,  and  containing  a  statement  of 
facts  which,  though  derogatory  to  the  officer's  character,  the  creditor 
believed  to  be  true,  was  held  not  to  be  a  malicious  libel  for  which  an 
action  was  maintainable.  And  Holroyd,  J.,  said:  ^^The  defendant, 
having  a  just  claim  against  the  plaintiff,  an  officer  in  the  army,  and 
who  therefore  in  some  measure  is  subject  to  the  control  of  the  secretary 
at  war,  applies  by  petition  to  the  latter,  in  order  to  obtain  through  his 
interference  the  payment  of  his  debt.  This,  therefore,  was  a  commn- 
nication,  not  for  the  purpose  of  slandering,  but  for  the  purpose  of 
obtaining  redress  for  an  injury,  and  made  to  a  public  officer,  who  it  wis 
supposed  had  the  means  of  giving  such  redress.  I  am  of  opinion,  that, 
the  letter  having  been  published  for  the  purpose  of  obtaining  redress, 
and  not  for  the  purpose  of  slander,  the  plaintiff  is  not  entitled  to 
recover."  So,  here,  the  communication  was  evidently  made  for  the 
purpose  of  obtaining  redress,  and  not  for  the  purpose  of  slandering  the 
plaintiff.  In  Toogood  v.  Spyring,  1  C.  M.  &  R.  181,t  4  Tyrwh.  582, 
the  law  is  broadly  and  well  laid  down  by  Parke,  B.  <«  In  general,"  be 
says,  <(  an  action  lies  for  the  malicious  publication  of  statements  whicb 
aro  false  in  fact,  and  injurious  to  the  character  of  another  (within  the 
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irell-knowti  limits  as  to  rerbal  slander) ;  and  the  law  considers  snch 
publication  as  malicious/ unless  it  is  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  daty,  whether  legal  or  moral,  or  in  the 
conduct  of  his  own  affairs  in  matters  where  his  interest  is  concerned. 
In  such  cases,  the  occasion  prevents  the  inference  of  malice  which  tire 
law  draws  from  unauthorised  communications,  and  affords  the  qualified 
defence,  depending  upon  the  absence  of  actual  malice.  If  fairly  war* 
ranted  by  any  reasonable  ^o^casion  or  exigency,  and  honestly  r^oAA 
made,  such  communications  are  protected,  for  the  convenience  *- 
and  welfare  of  society ;  and  the  law  has  not  restricted  the  right  to  make 
them  within  any  narrow  limits/'  [Maule,  J. — ^The  only  question  here 
is,  whether  the  circumstance  of  this  defendant  having  resided  in  the 
plaintiff's  house,  created  such  a  relation  between  him  and  the  plaintiff^s 
wife,  as,  supposing  him  to  have  bonft  fide  believed  that  the  plaintiff  had 
committed  a  felony,  would  justify  him  in  speaking  or  writing  to  the 
wife  about  it.]  The  defendant  might  reasonably  suppose  he  would 
attain  his  object  through  the  influence  of  the  party  to  whom  be 
addressed  himself. 

Jervxs,  G.  J. — I  am  of  opinion  that  this  rule  must  be  discharged* 
It  was  sufficiently  pointed  out  in  the  Course  of  the  discussion  that  it 
must  necessarily  be  injurious  to  a  man  to  have  a  communication  like 
that  in  question  addressed  to  his  wife.  Notwithstanding  the  ingenious 
argument  of  my  Brother  Bylts^  it  is  enough  to  say  that  I  think  there 
was  a  publication,  and  that  of  a  matter  calculated  to  operate  injuriously 
to  the  plaintiff,  and  sufiicient  to  maintain  this  action.  As  to  the 
second  point,  I  am  clearly  of  opinion  that  the  occasion  did  not  justify 
the  communication  of  the  defendant's  suspicions  to  the  plaintiff's  wife. 
He  could  not  really  and  bonft  fide  believe  that  that  was  the  proper 
quarter  to  address  himself  to  for  the  purpose  of  obtaining  redress  fbr 
his  supposed  grievance. 

Mauls,  J. — I  am  of  the  same  opinion.  In  the  eye  of  the  law,  no 
doubt,  man  and  wife  are  for  many  purposes  one :  but  that  is  a  stroiig 
figurative  expression,  and  cannot  be  so  dealt  with  as  that  all  the  con* 
sequences  must  follow  which  would  result  from  its  being  literally  true. 

For  many  purposes,  they  are  essentially  distinct  '''and  different  r^o^^ 
persons, — and,  amongst  others,  for  the  purpose  of  having  the  ^ 
honour  and  the  feelings  of  the  husband  assailed  and  injured  by  a<$t8 
done  or  communications  made  to  the  wife.  Whether  the  circamstances 
under  which  a  communication  is  made,  constitute  it  a  privileged  com* 
munication  or  not,  is  a  question  which  the  court  has  assumed  the  juris- 
diction  of  deciding :  but  it  is  more  a  question  of  fact  in  each  particular 
case,  than  a  question  of  law.  The  court  is  to  consider  whether  the 
occasion  is  such  as  to  make  the  communication  one  of  a  privileged  charac- 
ter.  That  being  so,  it  by  no  means  follows  that  one  can  derive  much 
{bid  in  one  case  from  another  the  circumstances  of  which  are  not  exactljf 
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the  same.  Fainnan  v,  Ives  has  been  pressed  open  ns  as  a  case  whidi 
bears  a  strong  analogy  to  the  present.  I  agree  with  the  court  there, 
that,  inasmnch  as  the  defendant  might  reasonably  enough  conceive  that 
the  public  officer  to  T?hom  he  addressed  himself,  the  secretary  at  war. 
had  power  to  assist  him  in  obtaining  payment  of  a  just  debt,  the  occa- 
sion justified  the  communication,  however  mistaken  the  defendant  might 
be  as  to  the  extent  of  the  jurisdiction  of  the  person  to  whom  he  was 
addressing  himself.  The  circumstance  of  the  jury  having  negatived 
malice  here,  does  not  make  the  communication  privileged.  But  we 
have  to  consider  whether  the  fact  of  the  defendant's  having  lodged  in 
the  plaintiff's  house,  and  possibly  lost  something  while  there,  gave  him 
8  privilege  to  address  such  a  communication  as  that  complained  of  to 
the  plaintiff's  wife.  I  think  it  did  not.  No  reasonable  person  could 
think  the  course  the  defendant  took  was  one  which  he  was  justified  in 
taking  to  enforce  his  own  interest.  There  was  nothing  to  warrant  the 
jury  in  inferring  that  the  defendant  was  acting  bonft  fide  in  writing  this 
letter.  There  being  no  evidence  to  support  the  affirmative  of  that,  the 
negative  must  be  assumed ;  and  that  may  be  done,  I  think,  without 
*RiRl  ^^P^^^^^Qg  ^^0  ^finding  of  the  jury  negativing  malice.  Where 
-'  the  circumstances  under  which  the  communication  is  made,  are 
such  as  to  make  it  consistent  with  either  the  presence  or  the  absence 
of  malice,  the  plaintiff  must  prove  malice  to  entitle  him  to  maintain  the 
action.  But,  where  the  circumstances  do  not  present  any  justifiable 
occasion  for  speaking  or  writing  the  defamatory  matter,  or  show  it 
done  either  in  pursuance  of  some  duty  or  for  the  purpose  of  endeavour- 
ing to  enforce  a  right,  the  communication  is  not  privileged.  I  think 
the  circumstances  under  which  this  letter  was  addressed  to  the  plain- 
tiff's wife,  are  such  as  to  compel  us  to  come  to  the  conclusion  that  it 
was  not  a  privileged  communication,  and  consequently  that  the  defend- 
ant was  liable  in  this  action. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  Upon  the  first 
point,  I  feel  no  difficulty  at  all:  addressing  the  libel  to  the  plaintiff's 
wife  was  clearly  a  publication.  The  second  point,  however,  does  pre- 
sent some  little  difficulty,  as  it  is  not  easy  very  precisely  to  define  what 
is  and  what  is  not  a  privileged  communication.  I  entirely  concur  in 
my  Brother  Maule's  distinction  between  this  case  and  Fairman  v.  Ires. 
The  defendant  there  might  reasonably  enough  have  thought  that  the 
secretary  at  war,  to  whom  he  addressed  himself,  was  invested  with 
authority  to  aid  him  in  compelling  his  debtor  to  do  him  justice.  But  I 
think  it  is  impossible  to  conceive  that  the  defendant  in  this  case  coald 
suppose  that  the  plaintiff's  wife  had  any  authority  to  redress  that  which 
he  fancied  to  be  a  grievance.  He  might  as  well  have  addressed  himself 
to  any  indifferent  third  person. 

Talfourd,  J.y  concurred.  Bule  discharged. 
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•FUSSELL,  Public  Officer  of  THE  NORTH  WILTS  BANK-  r^o., 

ING-COMPANY,  v.  GORDON.    June  18.  L  ^* 

la  ordering  fVirther  and  better  pariienlan,  the  eoari  will  not  compel  Ibe  pUintiff  to  give  par* 

ticulan  of  pajmenti  made  by  the  defendant. 

This  was  an  action  brought  by  the  plaintiff  as  public  officer  of  the 
North  Wilts  Banking-Company,  a  company  carrying  on  bnsiness  as 
bankers  pnrsuant  to  the  prorisions  of  the  7  G.  4,  c.  46,  to  recover  from 
the  defendant,  as  one  of  the  shareholders  of  The  Vale  of  Neath  and 
South  Wales  Brewery  Company,  the  sum  of  20,247/.  19».  6(/.,  and 
interest  thereon^from  the  2d  of  April,  1852. 

The  action  was  commenced  on  the  13th  of  November,  1852,  and  a 
declaration  delivered  on  the  ISth  of  May,  1858,  accompanied  by  particu- 
lars  of  demand,  as  follows : — «  This  action  is  brought  to  recover  the  sum 
of  20,4272.  19a.  6(2.,  with  interest  thereon  at  the  rate  of  5Z.  per  cent, 
per  annum,  from  the  2d  day  of  April,  1852,  until  payment;  being  the 
balance  due  after  allowing  all  payments  and  set-off  upon  the  banking* 
account  of  The  Yale  of  Neath  and  South  Wales  Brewery  Company 
with  the  above  bank,  full  particulars  of  whicl^  cannot  be  comprised  in 
three  folios." 

The  affairs  of  The  Vale  of  Neath  and  South  Wales  Brewery  Company 
were  brought  under  the  winding-up  acts,  1848  and  1849, — 11  &  12  Vict. 
c.  45,  and  12  k  18  Vict.  c.  108, — and,  by  an  order  made  on  the  17th 
of  July,  1850,  by  the  master  to  whom  the  petition  under  the  acts  had 
been  referred,  the  defendant  was  declared  a  contributory  in  respect  of 
twenty-seven  shares  in  the  company. 

On  the  18th  of  May,  1858,  the  defendant  took  out  a  summons  to 
show  cause  <<  why  the  plaintiff  should  not  ^deliver  to  the  defend-  r^^o  <  o 
ant  further  and  better  particulars  of  the  plaintiff's  demand  in  ^ 
this  action,  or  identify  as  the  particulars  of  such  demand  up  to  the  2d' 
of  May,  1850,  the  claim  of  The  North  Wilts  Banking-Company  in 
Chancery,  in  the  matter  of  The  Joint-Stock  Companies  Winding-up 
Act,  1848,  and  of  The  Yale  of  Neath  and  South  Wales  Brewery  Joint- 
Stock  Company,  and  deliver  to  the  defendant  particulars  of  the  further 
demand  of  the  plaintiff,  if  any,  in  this  action.*' 

Upon  the  bearing  of  this  summons,  the  plaintiff's  attorney  offered  ta. 
identify  as  the  particulars  of  the  plaintiff's  demand,  in  the  terms  of  the 
Bummons,  the  claim  of  the  banking  company  in  Chancery  in  the  matter 
of  The  Joint-Stock  Companies  Winding-up  Act,  1848,  and  of  The  Yale: 
of  Neath  and  South  Wales  Brewery  Joint-Stock  Company,  so  far  as 
related  and  referred  to  the  debit  side  of  such  claim,  and  to  deliver  to 
the  defendant  particulars  of  the  further  demand  of  the  plaintiff  since 
the  2d  of  May,  1850 ;  but  the  defendant's  attorneys  declined  to  accept 
etich  claim  as  the  narticulars  of  the  plaintiff's  demand,  without  the  eredil^ 
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side  of  the  claim  being  also  admitted  as  part  of  the  particulars  in  this 
action ;  whereupon  the  learned  judge  refused  to  order  the  plaintiff's 
attorney  to  identify  the  claim  except  in  so  far  as  related  to  the  debit' 
side  thereof,  but  made  the  order  in  the  terms  of  the  summons. 
•  In  pursuance  of  that  order,  the  plaintiiT'a  attorney  delivered  foil- 
particulars  of  their  claim  upon  The  Yale  of  Neath  and  South  Wales 
Brewery  Company,  containing  an  account  of  all  payments  made  to  or 
on  account  of  the  company  by  the  bank,  from  the  12th  of  March,  1840, 
to  the  2d  of  April,  1852,  and  ending  with  the  following  clause : — ^«  Oat 
of  the  foregoing  items  of  account,  the  plaintiff  claims  in  this  action  the 
sum  of  20,4272.  19a.  6d.j  with  interest  thereon  at  the  rate  of  51.  per 
cent,  per  annum  from  the  2d  of  April,  1852." 

^4q-^  *0n  the  26th  of  May,  the  defendant  took  out  a  summons  for 
-^  <(  a  further  and  better  account  in  writing  of  the  particulars  of 
the  plaintiff's  demand,  showing  how  the  plaintiff  made  up  the  sum  of 
20,4272.  19«.  6d. ;"  whereupon  Williams,  J.,  ordered  that  the  plaintiff's 
attorney  should,  unless  he  would  consent  to  strike  out  the  final  clause 
of  the  particulars  already  delivered,  deliver  a  further  and  better 
account  in  writing  of  the  particulars  of  the  plaintiff's  demand,  showiog 
how  the  plaintiff  made  out  the  sum  of  20,427Z.  19«.  6(2. 

Willes,  on  a  former  day  in  this  term,  obtained  a  role  nisi  to  rescind 
t^e  last-mentioned  order. 

Montagu  Smith  now  showed  cause. — He  submitted  that  the  order  of. 
Williams,  J.,  only  imposed  a  reasonable  limit  to  the  plaintiff's  claim. 
[Maule,  J. — Why  should  the  plaintiff  be  called  upon  to  show  the 
payments  which  reduce  the  amount  to  the  sum  he  claims  te  be  entitled 
to  recover  ?]  The  order  of  Williams,  J.,  would  be  complied  with,  by 
Sitriking  out  the  clause  at  the  end  of  the  particulars  last  delivered. 

Willes  was  not  called  upon  to  support  bia  rule. 

Per  Curiam. — ^We  think  the  rule  to  rescind  the  order  of  Mr.  Justice. 
Williams  must  be  made  absolute.  Bale  absolute. 


♦850]  ♦READ  V.  COKER.    June  1. 

Tbe  pliiiotiff  being  in  the  defendaDt's  workshop,  »nd  refasing  to  quit  when  desired,  the  defend- 
aot  and  hie  eerTants  iinrronnded  bim,  and,  tusking  np  their  sleerea  and  aprons,  tbreatenfld 
'  to  break  hie  neek  if  he  did  not  go  out ;  whereupon  the  plaintifl^  apprehenetre  of  violencib 
departed : — Held,  an  aeeault. 

b  order  to  entitle  a  party  to  notiee  of  action  for  a  thing  done  "in  pnmaace"  or  *'in  the  eit 
entioa"  of  an  .i^t  of  parliament,  it  ie  not  oeceeaary  that  he  ahonld  at  the  tame  of  doing  tbe  aet 
be  oognisaot  of  the  existence  of  the  etatate  giv^ing  him  anoh  protection,  or  that  he  shodd  bt 
acting  strictly  in  tbe  execution  of  it' 

Assault  and  false  imprisonment.      The  first  count  charged  s& 
ifi9auU  <coii^ai(te4  by  the  defendant  on  the  plaintiff  on  the  24th  of^ 
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March,  1853,  by  tlirasting  him  out  of  a  certain  workshop ;  the  second 
coant  charged  a  similar  assault  on  the  22d  of  April,  and  an  imprison* 
ment  of  the  plaintiff  without  reasonable  cause ;  the  third  count  charged 
a  second  assault  and  false  imprisonment  on  the  same  22d  of  April; 
and  the  fourth  count  an  assault  and  false  imprisonment  on  an  unfounded 
charge  of  felony,  on  the  27th  of  April. 

Plea,  not  guilty  «  by  statute,*'  upon  which  issue  was  joined. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first  sitting  in  London 
in  Easter  Term  last.  The  facts  which  appeared  in  eridence  were  as 
follows : — The  plaintiff  was  a  paper-stainer,  carrying  on  business  in  the 
City  Road,  upon  premises  which  he  rented  of  one  Molineux,  at  a  rent 
of  8a.  per  week.  In  January,  1852,  the  rent  being  sixteen  weeks  in 
arrear,  the  landlord  employed  one  Holliwell  to  distrain  for  it.  Holli* 
well  accordingly  seized  certain  presses,  lathes,  and  other  trade  fixtures, 
and,  at  the  plaintiff's  request,  advanced  him  161.  upon  the  security  of 
the  goods,  for  the  purpose  of  paying  off  the  rent.  The  plaintiff,  being 
unable  to  redeem  his  goods,  on  the  28d  of  February  applied  to  the 
defendant  for  assistance.  The  goods  were  thereupon  sold  to  the 
defendant  by  Holliwell,  on  the  part  of  Read,  for  252.  11a.  6(2. ;  and  it 
was  agreed  between  the  plaintiff  and  the  defendant,  that  the  business 
should  be  carried  on  for  their  mutual  benefit,  the  defendant  paying  the 
rent  of  the  premises  and  other  ^outgoings,  and  allowing  the  r^o;-^ 
plaintiff  a  certain  sum  weekly.  ^ 

The  defendant  becoming  dissatisfied  with  the  speculation,  dismissed 
the  plaintiff  on  the  22d  of  March.  On  the  24th,  the  plaintiff  came  to 
the  premises,  and  refusing  to  leave  when  ordered  by  the  defendant,  the 
latter  collected  together  some  of  his  workmen,  who  mustered  round  the 
plaintiff,  tucking  up  their  sleeves  and  aprons,  and  threatened  to  break 
his  neck  if  he  did  go  out ;  and,  fearing  that  the  men  would  strike  him 
if  he  did  not  do  so,  the  plaintiff  went  out.  This  was  the  assault  com- 
plained of  in  the  first  count.  Upon  this  evidence,  the  learned  judge 
left  it  to  the  jury  to  say,  whether  there  was  an  intention  on  the  part  of 
the  defendant  to  assault  the  plaintiff,  and  whether  the  plaintiff  was  ap- 
prehensive of  personal  violence  if  he  did  not  retire.  The  jury  found  for 
the  plaintiff  on  this  count,  damages  one  farthing. 

As  to  the  second  count,  the  evidence  wad,  that  the  plaintiff  went  to 
the  premises  again  on  the  morning  of  the  22d  of  April,  and  began  pull- 
ing  to  pieces  a  press,  when  the  defendant's  workmen,  in  the  absence  of 
the  defendant  himself,  caused  him  to  be  apprehended.  Upon  this  count, 
the  learned  judge  directed  the  jury  to  find  for  the  defendant. 

As  to  the  third  count,  it  was  proved  that,  in  the  afternoon  of  the 
same  22d  of  April,  the  plaintiff  went  again  to  the  premises,  and  began 
to  unscrew  a  lathe,  when  the  defendant  sent  for  a  constable,  and  caused 
the  plaintiff  to  be  taken  before  a  magistrate  upon  a  charge  of  wilful  and 
malicious  trespass,  when  the  magistrate,  finding  the  case  involved  * 
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disputed  claim  to  tbe  property, — the  defendant  insisting  that  the  idi- 
chinery  had  been  absolutely  sold  to  him  on  the  23d  of  February,  and 
the  plaintiff  that  he  T?a8  jointly  interested  with  the  defendant  as  a  part- 
ner in  it, — declined  to  entertain  the  charge. 

^Qi-Q-y  As  to  the  fourth  count,  the  evidence  was,  that,  on  the  *mom- 
"^  ing  of  the  27th  of  April,  the  plaintiff  came  to  the  premises,  with 
a  Tan,  accompanied  by  three  or  four  men,  broke  open  tbe  door,  and 
commenced  removing  the  goods,  and  in  the  afternoon  the  plaintiff  caused 
him  to  be  taken  into  custody,  and  carried  before  a  magistrate,  on  a 
charge  of  stealing  in  a  shop,  which  the  magistrate  dismissed,  upon  the 
same  ground  as  before. 

On  the  part  of  the  defendant,  it  was  contended,  that,  the  acts  done 
by  him  being  done  under  and  in  pursuance  of  the  statutes  7  &  8  6.  4, 
c.  29,  and  7  &  8  6.  4,  c.  80,  he  was  entitled  to  a  notice  of  action  under 
the  75th  and  41st  sections  of  those  acts  respectively.  But  the  learned 
judge  overruled  the  objection,  remarking  that  the  defendant  could  not 
be  said  to  have  been  acting  in  pursuance  of  acts  of  parliament  of  the 
existence  of  which  there  was  no  evidence  to  show  that  he  had  the 
slightest  cognisance. 

His  lordship  left  it  to  the  jury,  as  to  the  third  count,  to  say  whether 
the  defendant  really  and  bonft  fide  believed  that  the  plaintiff  was  com- 
mitting a  malicious  trespass  when  he  gave  him  into  custody ;  to  which 
the  jury  answered  that  they  thought  the  defendant  believed  the  plain- 
tiff was  committing  a  malicious  trespass,  but  that  the  latter  was  in 
reality  acting  in  the  assertion  of  a  claim  of  right.  And,  as  to  the  fourth 
count,  he  left  it  to  them  to  say  whether  the  plaintiff  was  committing  a 
felony  on  the  27th  of  April,  when  he  was  given  into  custody,  and  whe- 
ther the  defendant,  when  he  gave  the  plaintiff  into  custody,  bonfi  fide 
acted  under  a  belief  that  the  plaintiff  had  committed  a  felony :  the  first 
of  these  questions  the  jury  answered  in  the  negative,  and  the  last  in 
the  affirmative.  The  learned  judge  then  asked  them  whether  they 
thought  there  was  any  partnership  between  the  plaintiff  and  defendant 
in  the  machinery:  the  jury  found  that  there  was.  Upon  tbe  third 
count,  the  damages  were  assessed  at  20L,  and,  upon  the  fourth,  at  52. 
*R^V\  *^y^^^i  Serjt.,  on  a  former  day  in  this  term,  in  pursuance  of 
-*  leave  reserved  to  him  at  the  trial,  moved  for  a  rule  nisi  to  enter 
the  verdict  for  the  defendant  upon  the  first,  third,  and  fourth  issues,  or 
for  a  new  trial  on  the  ground  of  misdirection,  and  that  the  verdict  was 
not  warranted  by  the  evidence.  That  which  was  proved  as  to  the  first 
count,  clearly  did  not  amount  to  an  assault.  [Jebvis,  0.  J. — It  was  ss 
'much  an  assault  as  a  sheriff's  officer  being  in  a  room  with  a  man  against 
whom  he  has  a  writ,  and  saying  to  him  «« You  are  my  prisoner,"  is  an 
arrest.]  To  constitute  an  assault,  there  must  be  something  more  than 
a  threat  of  violence.  An  assault  is  thus  defined  in  BuUer's  Nisi  Prios, 
p.  15, — <(  An  assault  is  an  attempt  or  offer,  by  force  or  violence,  to  do. 
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8  corporal  hnrt  to  another,  aB,  by  pointing  a  pitchfork  at  him,  when 
standing  within  reach ;  presenting  a  gnn  at  him  [within  shooting  dis- 
tance] ;  drawing  a  sword,  and  waving  it  in  a  menacing  manner,  &c., 
The  Queen  v.  Ingram,  1  Salk.  884.  Bot  no  words  can  amount  to  an 
assault,  though  perhaps  they  may  in  some  cases  serve  to  explain  a 
doubtful  action, — 1  Hawk.  P.  C.  188;  as,  if  a  man  were  to  lay  his 
hand  upon  his  sword,  and  say,  <  If  it  were  «not  assize  time,  he  would 
Dot  take  such  language  :*  the  words  would  prevent  the  action  from  being 
construed  to  be  an  assault,  because  they  show  he  had  no  intent  to  do 
him  any  corporal  hurt  at  that  time:  Tuberville  v.  Savage,  1  Mod.  8." 
So,  in  Selwyn's  Nisi  Prius,  11th  edit.  26,  it  is  said, — («An  assault  is 
an  attempt,  with  force  or  violence,  to  do  a  corporal  injury  to  another, 
as,  by  holding  up  a  fist  in  a  menacing  manner ;  striking  at  another  with 
a  cane  or  stick,  though  the  party  striking  may  miss  his  aim  ;  drawing 
m  sword  or  bayonet ;  throwing  a  bottle  or  glass  with  intent  to  wound  or 
atrike ;  presenting  a  gun  at  a  person  who  is  within  the  distance  to  which 
the  gun  will  carry;  pointing  a  pitchfork  at  a  person  who  is  within  reach, 
— Oenner  *v.  Sparks,  6  Mod.  178, 1  Salk.  79, — or  by  any  other  r^o^ « 
similar  act,  accompanied  with  such  circumstances  as  denote  at  ^ 
the  time  an  intention  (coupled  with  a  present  ability), — see  Stephens  t;. 
Myers,  4  G.  &  P.  849, — of  using  actual  violence  against  the  person  of 
another."  So,  in  8  Bl.  Comm.  120,  an  assault  is  said  to  be  ((an  at- 
tempt or  offer  to  beat  another,  without  touching  him ;  as,  if  one  lifts 
up  his  cane  or  his  fist,  in  a  threatening  manner,  at  another ;  or  strikes 
at  him  but  misses  him ;  this  is  an  assault,  insultus,  which  Finch  (L. 
202)  describes  to  be  (an  unlawful  setting  upon  one's  person.' "  [Jer« 
Yis,  C.  J. — If  a  man  comes  into  a  room,  and  lays  his  cane  on  the  table, 
and  says  to  another,  ((If  you  don't  go  out,  I  will  knock  you  on  the 
head,"  would  not  that  be  an  assault  ?]  Clearly  not :  it  is  a  mere  threat, 
unaccompanied  by  any  gesture  or  action  towards  carrying  it  into  effect. 
The  direction  of  the  learned  judge  as  to  this  point  was  erroneous.  He 
shoald  have  told  the  jury  that,  to  constitute  an  assault,  there  must  be 
an  attempt,  coupled  with  a  present  ability  to  do  personal  violence  to 
the  party ;  instead  of  leaving  it  to  them,  as  he  did,  to  say  what  the 
plaintiff  thought,  and  not  what  they  (the  jury)  thought  was  the  defend- 
ant's  intention.  There  must  be  some  act  done  denoting  a  present  ability 
and  an  intention  to  assault. 

As  to  the  third  and  fourth  counts,  the  defendant  was  clearly  within 
the  protection  of  the  7  &  8  0.  4,  c.  29,  s.  75,  and  c.  80,  s.  41,  if  he 
had  a  mere  general  knowledge  that  there  was  a  law  entitling  him  to 
arrest  the  plaintiff.  [Jbrvis,  C.  J. — The  leading  case  upon  the  subject 
in  modern  times,  is,  Hughes  v.  Buckland,  15  M.  &  W.  846.1  There, 
the  defendants,  servants  of  Colonel  Pennant,  apprehended  the  plaintiff 
while  fishing  in  the  night-time  near  the  mouth  of  the  river  Ogwcn,  in 
Carnarvonshire,  in  which  river  Colonel  Pennant  had  a  several  fishery* 
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i^Qt-e-y  In  an  action  of  trespass  for  this  arrest^  *th6  defendaata  gate 
^  much  evidence  to  show  that  Colonel  Pendant's  fishery  indoded 
the  place  where  the  plaintiff  was  apprehended.  The  jnrj,  however, 
defined  the  limits  of  the  fishery  so  as  to  exclude  the  place  by  a  few 
yards ;  but  they  also  found  that  Colonel  Pennant  and  bis  servants  rea- 
sonably believed  that  it  included  that  place :  and  it  was  held  that  the 
defendants  were  entitled  to  the  protection  of  the  statute  7  &  8  G.  4,  a 
29,  ss.  35,  68.  I  do  not  think  the  party  there  did  know  anything  of 
the  act  of  parliament.]  Is  a  man  to  be  deprived  of  the  benefit  of  aa 
act  of  parliament,  because  be  does  not  know  chapter  and  verse  7  Is  it 
not  enough  if  the  party  has  an  implicit  knowledge  of  the  law  ?  [Jeb- 
vis,  C.  J. — Does  «<  acting  in  the  execution  of  the  act*'  mean  strictly 
following  the  directions  of  the  act  ?  or  supposing  you  are  doing  some- 
thing which  the  act  authorises?]  The  7  &  8  6.  4,  c.  29,  a.  15,  eaaeti, 
that,  « if  any  person  shall  break  and  enter  any  shop,  warehouse,  or 
counting-house  and  steal  therein  any  chattel,  money,  or  valuable  seen* 
rity,  every  such  offender,  being  convicted  thereof,  shall  be  liable  to  any 
of  the  punishments  which  the  court  may  award  as  hereinbefore  last 
mentioned,"  in  s.  14.  Here,  the  plaintiff  was  found  breaking  into  the 
defendant's  premises.  The  jury  have  found  that  he  was  not  committing 
a  felony,  but  acting  in  the  assertion  of  a  claim  of  right.  But  that  is 
no  justification :  he  clear!}'  was  not  the  owner  of  the  premises.  [Wil- 
liams, J. — The  finding  of  the  jury  that  the  defendant  thought  the 
plaintiff  was  committing  a  felony,  involves  the  position  that  he  thought 
himself  the  sole  owner  of  the  goods.]  There  was  no  evidence  what- 
ever to  justify  the  jury  in  coming  to  the  conclusion  that  there  was  any 
partnership  in  the  goods. 

A  rule  nisi  having  been  granted, 
•R^f>1  ^^^j  Serjt.,  and  Ofuxmoeky  now  showed  cause. — ^The  ^first 
^  question  is,  whether  the  evidenee  was  sufficient,  ss  to  the  first 
count,  to  justify  the  learned  judge  in  putting  it  to  the  jnry  whether  or 
not  the  defendant  had  been  guilty  of  an  assault.  The  evidence  was, 
that  the  plaintiff  was  surrounded  by  the  defendant  and  his  men,  who, 
with  their  sleeves  and  aprons  tucked  up,  threatened  to  break  his  neck 
if  he  did  not  quit  the  workshop.  [Mauls,  J. — If  there  can  be  suck  a 
thing  as  an  assault,  without  an  actual  beating,  this  is  an  assaalt.]  The 
question  upon  the  third  count  is,  whether  the  defendant  was  under  the 
circumstances  entitled  to  a  notice  of  action  under  the  7  &  8  6.  4,  e.  30, 
a.  41.  That  section  enacts,  that,  «<  for  the  protection  of  persons  sctug 
in  the  execution  of  this  act,"  all  actions  shall  be  brought  in  the  county 
where  the  fact  was  committed,  and  within  six  calendar  months,  tod 
that  one  calendar  month's  notice  of  action  shall  be  given,  &c.  [Mauls, 
J. — The  question  ia,  whether  there  waa  any  evidence  to  go  to  the  jury, 
of  the  defendant's  having  acted  bon&  fide  ia  pursaaooe  of  the  law.} 
There  most,  to  entitle  a  defendant  to  notice  of  aetion,  be  aome 
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'  blaBce  at  least  of  acting  in  parsnance  of  tho  act,**tbe  party  mast  kaf  e 
reasonable  groands  for  supposing  be  is  acting  in  execution  of  the  act 

-  [Mauls,  J. — ^In  Horn  v.  Tbornborough,  S  Sxcb.  846,t  it  was  held  th4t 
:  %  person  who  caases  the  apprehension  of  another  for  a  malicions  tree- 
pass  to  property  of  which  the  former  is  the  repernoner  only,  is  entitled  f o 

.  notice  of  action  under  this  act,  if  he  causes  such  apprehension  under  a 

:  bon&  fide  belief  that  he  is  acting  in  pursuance  of  the  statute.     What 

'  Bolfe,  B.y  there  says  is  very  pertinent  to  this  case:  <«I  am  reported  to 

.  bave  said  in  Hughes  v.  Buekland,  15  M.  k  W.  846,t  8  D.  ft  L.  702, 

.  and  I  have  no  doubt  correctly,  that  <  all  who  bon&  fide  and  reattmabfy 

think  they  fill  the  character  mentioned  in  the  several  stotutes,  and  a^t 

in  pursuance  of  them,  are  protected ;'  and  that  is  a  position  which  has 

been  adopted  by  the  Court  of  Queen's  *Bench.(a)    In  fact,  a  r^nrpw 

man's  reasonably  believing  himself  to  be  the  owner  of  the  pro-  '- 

:  perty  injured,  is  an  ingredient  in  enaKliag  us  to  arrive  at  the  conclu- 

'■  aion  as  to  bis  bona  fides."    Jbkvis,  0.  J. — The  argument  you  are 

about  to  urge  was  strenuously  pressed  by  Mr.  Humfrey,  in  Booth  v. 

«  Clive,  10  a  B.  827  (E.  G.  L.  R.  vol.  70),  but  without  effect.     I  have 

-  always  understood  that  it  is  only  when  he  is  in  the  wrong  that  a  man 
▼ants  the  protection  of  a  clause  of  this  sort.]  No  case  goes  the  length 
of  holding  that  a  man  is  entitled  to  a  notice  of  action,  if  he  really  be- 
lieves he  is  acting  in  the  execution  of  the  statute,  though  he  may  be 
guilty  of  the  most  egregious  folly  in  so  thinking.  Where  a  man  Is 
clothed  with  an  authority,  as  in  Booth  t^.  Clive,  the  mere  excess  of  it 
would,  no  doubt,  be  justified  by  his  bona  fides :  but  the  same  rule  csm 

'  bardly  apply  where  be  is  acting  with  a  degree  of  rashness  amounting  to 

delusion.     In  Cann  v.  Clipperton,  10  Ad.  k  E.  582,  2  P.  &  D.  560,  it 

was  held,  that,  where  a  statutory  protection  is  given  to  persons  having 

.  acted  in  pursuance  of  the  statute,  a  party  is  not  entitled  to  the  protec- 

'  tiea  merely  because  he  believed,  bonft  fide,  that  he  was  so  acting :  there 

'  must  be  reasonable  ground  for  the  belief.     Littledale,  J.,  there  saycr : 

«•  Mere  bona  fides  is  not  sufiicient ;  for,  a  man  msy  be  very  foolish  in 

•  believing  himself  justified.'*    Patteson,  J.,  said :  ^  It  is  not  because  a 

man  chooses  to  think  himself  acting  under  a  statute,  that  he  can,  by 

each  mere  fancy  of  his  own,  ^protect  himself  in  an  action."   And  r^og^ 

Williams,  J.,  said :  «<  It  would  be  wild  work  if  a  party  might  give  *- 

himself  protection  by  merely  saying  that  he  believed  himself  acting  hi 

pursuance  of  a  statute ;  for,  no  one  can  say  what  may  possibly  come 

'  into  an  individual's  mind  on  sucb  a  subject.     Still,  protecting  clauses  like 

(«)  See  Qox  v.  lieid,  13  Q.  B.  6M  (H.  C.  I«,  &.  rot  66).    PsUeeM,  J.,  ilMre  nye:  «Xa  tM« 

^  eaee  the  learned  Judge  left  il  to  the  jarj  whether  the  defendants  acted  on  the  belief  that  tbaj 

liad  aatbority  nnder  stat.  I  a  2  W.  4,  o.  32,  and  whether  they  had  reasonable  grounds  for  their 

MIef.    We  think  thai  he  waa  rigbl  io  so  leaviqg  the  ^eatioo,  under  the  eireumstaneee  of  this 

case.     It  is  not  a  qneslioo  of  reasonable  or  probable  eauae,  so  as  to  be  within  iba  deeisions  tbtl 

*  the,  ooorty  and  not  the  Jury,  was  to  decide,  but  a  simipte  question  of  bona  fldes  so  as  to  entU^a 

im^  defottdaala  u  Bollea  of  aetioa.'' 
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that  before  us  would  be  useless,  if  it  were  necessary  that  the  person 
claiming  their  benefit  should  have  acted  quite  rightly.  The  case  to 
which  they  refer  must  lie  between  a  mere  foolish  imagination  and  a  per- 
fect observance  of  the  statute."  [Jeryis,  G.  J. — The  defendant  does 
not  justify :  his  grievance  is,  that  yon  have  deprived  him  of  the  oppor- 
tunity of  tendering  amends.]  These  statutes  never  could  have  intended 
to  give  such  an  advantage  as  that  suggested  to  a  man  who  has  been 
guilty  of  trespass  for  which  he  has  no  defence  at  all.  [Maule,  J.— • 
No  injustice  will  be  done ;  if  a  sufficient  tender  of  amends  be  not  made, 
the  plaintiff  will  recover.  In  Hopkins  v.  Crowe,  4  Ad.  &  E.  774  (E. 
C.  L.  R.  vol.  81),  7  C.  &  P.  373  (E.  G.  L.  B.  vol.  34),  there  was  nothing 
to  show  that  the  defendant  bon&  fide  believed  be  was  the  owner  of  the 
horse ;  and,  though  he  bonft  fide  believed  he  was  acting  in  pursoanee 
of  the  statute  5  &  6  W.  4,  c.  69,  he  was  held  not  entitled  to  notice.] 
The  defendant  in  this  case  could  by  no  possibility  be  right  in  supposing 
that  he  was  acting  in  pursuance  of  the  act.  Bayley,  J.,  thus  states  the 
rule,  in  Cook  v.  Leonard,  6  B.  &  G.  351  (E.  C.  L.  B.  vol.  13),  9  D.  & 
B.  339  (E.  C.  L.  R.  vol.  22),— «  Where  a  statute  gives  protection  to 
persons  acting  in  execution  or  in  pursuance  of  it,  all  persons  actii^ 
under  its  provisions  are  entitled  to  that  protection,  although  they  exceed 
their  authority  by  so  doing.  There  must,  however,  be  some  limits  to 
that  rule ;  and  it  seems  to  me  that  there  are  cases  which  warrant  this 
distinction.  If  an  officer  does  any  act,  part  of  which  is,  and  part  of 
which  is  not,  authorized  by  the  statute ;  or,  if  a  magistrate  act  in  a 
♦A';qi  ^^^  which  his  general  character  authorises  '^him  to  do,  the  mere 
-*  excess  of  authority  in  either  case  does  not  deprive  the  officer  or 
magistrate  of  that  protection  which  is  conferred  upon  those  who  act  in 
execution  of  it ;  but,  where  there  is  a  total  absence  of  authority  to  do 
any  part  of  that  which  has  been  done,  the  party  doing  the  act  is  not 
entitled  to  that  protection.*'  [Jervis,  C.  J. — Suppose  a  man  finds  one 
cutting  and  damaging  a  tree  on  his  estate,  and  causes  him  to  be  appre« 
bended,  would  the  former  be  deprived  of  the  protection  of  a  notice  of 
action,  because  it  turns  out  that  the  estate  is  mortgaged,  and  he  is  cob* 
sequently  not  the  legal  owner  ?]  The  clauses  authorizing  the  giving  a 
party  into  custody  without  warrant,  are  the  63d  section  of  the  7  &  8 
G.  4,  c.  29,  which,  <(  for  the  more  effectual  apprehension  and  discovery 
of  all  offenders  punishable  under  this  act,"  enacts  «« that  any  person 
found  committing  any  offence  punishable,  either  upon  indictment  or  upon 
summary  conviction,  by  virtue  of  this  act  (except  only  the  offence  of 
angling  in  the  day-time),  may  be  immediately  apprehended  without  a 
warrant,  by  any  peace-officer,  or  fty  the  owner  of  the  property  on  or  with 
respect  to  which  the  offence  shall  be  committed,  or  by  his  servant,  or 
any  person  authorized  by  him,  and  forthwith  taken  before  some  neigh* 
bouring  justice  of  the  peace,  to  be  dealt  with  according  to  law ;"  and 
the  28th  section  of  the  7  &  8  G.  4,  c.  30,  which  is  in  similar  terms.    Thrt 
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purty  moat  be  <<  fouDd  committing'*  the  offence,  and  the  party  appre- 
hending him  must  be  the  owner  of  the  property.  Now,  here,  the  jury 
have  found  that  the  plaintiff  and  defendant  were  joint-owners  of  the 
property ;  and  the  alleged  offence  having  been  committed  early  in  the 
morning,  the  plaintiff  was  not  taken  into  custody  until  the  afternoon. 
If  that  is  an  apprehending  within  the  act,  he  might  have  been  taken  the 
next  day,  or  the  next  week.  [Jeryis,  G.  J. — Is  it  necessary  that  the 
maiter  himself  should  find  the  party  committing  the  offence,  or  will  a 
servant  ^seeing  him  do  it  be  enough  ?  Suppose  a  poacher  runs  r^^^/) 
away,  may  he  not  be  apprehended  afterwards,  though  he  may  ^ 
not  be  committing  the  offence  at  the  time  of  his  apprehension  ?(a)]  No 
doubt  he  might  be  taken  on  fresh  pursuit.  The  apprehension  must  be 
by  a  peace-officer,  or  by  the  party  who  (being  duly  authorised)  actually 
aaw  the  offence  committed.  Besides,  the  7  &  8  6.  4,  c.  29,  so  far  aa 
regards  larceny,  is  repealed  by  the  12  k  13  YicL  c.  11,  s.  1.  [Jeryis, 
C.  J. — No.  The  latter  act  only  withdraws  the  punishment  of  transport 
tation.]  Then,  can  a  man  be  said  to  be  acting  in  pursuance  or  m  exe- 
cution of  a  statute  of  the  very  existence  of  which  he  is  totally  ignorant  ? 
His  belief,  his  bona  fides,  must  have  some  reasonable  foundation.  He 
must  be  acting  under  the  itattUe^ — ^not  under  some  vague  and  general 
notion  of  right  and  wrong. 

Bylee^  Serjt.,  and  J.  Brawn^  oontrft,  having  abandoned  the  argument 
B8  to  the  first  count,  were  relieved  by  the  court  from  arguing  in  sup* 
port  of  the  rule  as  to  the  third  and  fourth  counts. 

Jeryis,  C.  J. — I  am  of  opinion  that  this  rule  cannot  be  made  abso- 
lute to  its  full  extent :  but  that,  so  far  as  regards  the  first  count  of  the 
declaration,  it  must  be  discharged.  If  anything  short  of  actual  strilc- 
ing  will  in  law  constitute  an  assault,  the  facts  here  clearly  showed 
that  the  defendant  was  guilty  of  an  assault.  There  was  a  threat  of 
violence  exhibiting  an  intention  to  assault,  and  a  present  ability  to 
carry  the  threat  into  execution.  As  to  the  rest,  upon  both  grounds 
I  think  the  rule  should  be  made  absolute,  to  enter  the  verdict  for  the 
defendant. 

We  are  not  now  to  consider  whether,  under  <<  not  *guilty  by  r^^nf^-f 
statute,"  the  defendant  was  at  liberty  to  give  in  evidence  all  ^ 
special  matters  to  establish  a  complete  justification,  but  whether  he  was 
entitled  to  a  notice  of  action.  Now,  notice  of  action,  as  has  often  been 
eaid,  is  not  required  by  one  who  haa  a  perfect  justification  for  what  he 
has  done ;  it  is  only  required  by  a  man  who  is  assumed  to  be  in  the 
wrong;  its  object  being,  to  give  him  an  opportunity  of  tendering 
amends.  The  answer  attempted  to  be  made  to  this  part  of  the  casOi 
which  arises  on  the  third  count,  was,  that,  inasmuch  as  the  28th  section 
jof  the  7  &  8  G.  4,  c.  SO,  only  enables  the  owner  of  property  injured, 
or  his  servant,  or  a  person  authorized  by  him,  to  apprehend  a  persoa 

(a)  Sm  Rex  9.  Prief^  7  C.  a  P.  178  (B.  C.  L.  B.  toL  S3). 
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'f^nd  ecmmitHng  tbe  offence,  and  inMmoch  as  the  injury  to  liis  ^0- 
perty  of  which  the  defendant  complained  waa  cominitted  in  the  moraing 
'of  the  22d  of  April,  and  an  interval  of  Bone  hours  elapsed  hefere  h« 
'Was  given  into  custody  for  the  supposed  offence,  he  was  not  at  the  tioc 
•of  his  apprehension  found  emnmitting  the  offence  within  the  messing 
of  the  statute,  so  far  as  to  justify  his  arrest.  It  is  not  necessary,  bow- 
*ever,  to  decide  whether  under  the  circumstances  of  this  case  the  phis- 
tiff  was  found  committing  the  offence  within  the  meaning  of  thoststste: 
the  defendsnt  does  not  want  to  establish  a  full  and  complete  justifies- 
f  tion  for  the  plaintiff's  apprehension ;  to  entitle  him  to  a  notice  of  setios^ 
*it  is  enough  to  show  that  he  bon&  fide  believed  he  waa  acting  in  pir- 
•auance  of  the  statute,  for  the  protection  of  his  property.  The  jsry,  it 
'is  true,  have  found  that  the  property  in  question  belonged  to  tbe  plaia- 
ttiff  and  defendsnt  jointly;  but  they  have  also  &«ind  that  the  defendsnt 
owas  scting  in  the  bonft  fide  sssertion  of  a  right  he  believed  he  hsd ;  tnd 
-that  is  all  that  is  necessary  to  entitle  the  defendant  to  a  notice  of 
-action.  These  observations  will  apply  equally  to  the  foarth  coast, 
where  the  question  arises  upon  the  7  &  8  G.  4,  c.  29.  As  to  the  8ug>^ 
*f(({0'i  E^^^^^  ^^^^  ^^^  ^  section  of  *the  last>mentioned  statute  hid 
''-'  been  wholly  repealed  by  the  12  k  18  Vict.  c.  11,  s.  1,  it  is  qnite 
obvious  that  there  is  no  foundation  for  it :  all  that  was  meant  to  be 
repealed,  was,  so  much  of  the  former  provision  as  made  the  offender 
'liable  to  iransportatien.  It  has  been  further  contended,  that  tb6 
defendant  could  not  have  believed  that  he  was  acting  in  tho  execution 
of  the  statutes  when  he  did  the  acts  complained  of,  inasmuch  as  it  did 
Hot  appear  that  he  had  any  knowledge  of  their  existence.  That  point 
is,  I  believe,  now  made  for  the  first  tine ;  nor  do  I  think  it  properly 
arises  here.  If,  as  the  jury  have  foand,  the  defendant  bonft  fide  beKeved 
lie  was  acting  in  the  assertion  of  a  legal  right,  he  was  justified  by  tbe 
law,  although  he  did  not  precisely  know  what  that  law  was.  He  wan 
therefore  clearly  entitled  to  the  protection  which  the  law  mtended  ts 
afford  to  persons  so  acting.  It  occurred  to  some  of  us  that  it  might  be 
right,  under  the  circumstances,  to  direct  a  nonsuit :  but,  as  the  sets 
of  parliament  require  the  action  to  be  brought  within  six  months,  s 
nonsuit  would  not  benefit  the  plaintiff.  For  these  reasons,  I  am  of 
opinion  that  the  rule  so  far  as  relates  to  the  first  count  n>ust  be  dis- 
charged, and,  as  to  the  third  and  fourth  counts,  made  absolute. 

Maule,  J. — I  am  of  the  same  opinion.  I  think  with  the  jury  tbat 
this  defendant  was  acting  bon&  fide.  His  whole  conduct  was  evidently 
that  of  a  man  who  intended  to  adopt  a  legal  course  to  enforce  and 
aecnre  what  ho  conceived  to  be  a  legal  right.  In  doing  this,  he  hM 
been  guilty  of  some  excess  which  renders  him  liable  to  an  aetion.  Bat, 
4o  the  right  of  the  party  to  whom  he  has  done  the  wrong,  tbe  legisln- 
tore  has  thought  fit  to  impose  a  condition,  vis.  that,  befmre  he  bringf 
an  action  in  reapoet  of  an  act  done  in  the  ereoutioft  of  the  statute,  bn 
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shall  give  a  certain  notice.  It  has  freqnentlj  been  *held  that  a  r«A/»A 
part  J  is  within  the  protection  of  a  provision  of  that  sort,  though  *- 
he  has  not  acted  in  exact  execution  of  the  act.  And  that  is  by  no  means 
patting  an  improper  interpretation  upon  the  expression  <&  in  pursnanee" 
'  or  <<  in  the  execution*'  of  the  act :  a  man  is  properly  said  to  pursue  a 
thing,  though  he  may  not  succeed  in  catching  it :  so,  a  man  may  be 
'  acting  in  pursuance  of  an  act  of  parliament,  though  his  endeavours  may 
be  unsuccessful.  The  case  of  Booth  t^.  Clive,  10  G.  B.  8S7  (E.  C.  L. 
B.  vol.  70),  decides  that  a  party  is  entitled  to  notice  of  action  provided 
he  has  acted  bonft  fide  in  the  belief  that  he  is  pursuing  the  statute,  even 
though  there  may  be  no  reasonable  foundation  for  such  belief.  Where 
the  question  is  whether  or  not  a  man  has  acted  bon6  fide,  the  reas^* 
ableness  of  the  ground  of  belief  may  be  fit  to  be  considered ;  for  instanee, 
'Suppose  a  man  who  is  an  utter  stranger  to  the  transaction  eonduets 
himself  in  a  manner  which  the  law  authorizes  only  in  one  filling  a  par- 
ticular character, — as,  where  a  man  assumes  to  act  as  a  poliee-officeir 
when  he  is  not  a  police-oflScer, — it  may  be  said  there  is  no  evidence  to  go 
to  the  jury  of  his  having  acted  bon&  fide.  But  here  the  jury  have  found 
that  the  defendant  was  pursuing  a  course  which  the  law  laid  open  to 
him,  though  he  did  not  exactly  pursue  it  with  success.  There  was 
•ample  evidence  for  the  jury:  the  case  was  properly  left  to  them,  and 
properly  found.     The  law  sustains  the  verdict. 

•      Cresswell,  J.,  and  Talfourd,  J.,  concurring, 

Rule  absolute,  to  enter  the  verdict  for  the  defendant 

upon  the  third  and  fourth  counts. 
Rule  discharged,  as  to  the  first  count. 


•LUCKIB  ».  BUSHBY.    Jum  10.  [*8e4 

To  a  declaration  on  a  policy  of  assaranoe,  aHeging  a  pariini  lost,  the  defendant  pleaded,  that, 
Wfore  action  brovgbt,  the  propoytiooal  Mm  wblth  tba  defendant  wm  liable  to  puj,  was  bgr 
agreement  tetded  and  ad^asted  at  a  oertain  rata ;  tkat  the  ameant  payable  by  the  dcfenilant 
in  reipeet  of  the  lots  waa  thereby  liquidated  and  aacertained  to  be  a  certain  aum  ;  and  that, 
at  the  commencement  of  the  eait,  the  plaintiff  waa,  and  atill  remained,  indebted  to  the  defend- 
ftnt  in  an  amoant  exceeding  tba  amount  ao  aacertained  for  premiuma  of  aaauranee  i^on  p<»ltciaf 
before  effected  by  the  plaintiff  with  the  defendant,  which  amovot  the  defendant  waa  willing  t» 
set  off  againat  the  amount  ao  aettled  and  aacertained  aa  aforcaaid : — 

'Bold,  bad  on  demnntr, — ^the  action  being,  notwIthatandSng  Iha  adjoitmanty.  an  action  for  vnKi|^ 
dated  damagaa. 

The  declaration  stated,  that  the  plaintifis,  theretofore,  to  wit,  oa 
'Che  16th  of  October,  1851,  caused  to  be  made  a  certain  policy  of  insur- 
ance, purporting  thereby  and  containing  therein  that  the  plaintiiF  did 
make  assurance  and  caused  himself  to  be  insured,  lost  or  not  lost,  at  vnA 
from  Demerara  to  London,  including  all  risk  of  craft  to  and  from  th^ 
thereinafter-mentioned  vessel,  from  tho  time  the  produce  was  waterborno 
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from  the  estates  from  which  it  came,  upon  goods  and  merchandise  in 
the  ship  Barrick,  beginning  the  adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  aboard  the  said  ship  at  as  afore- 
said, and  to  continue  and  endure  until  the  said  goods  and  merchandises 
should  be  arrived  at  as  aforesaid,  and  until  the  same  had  been  there  dia- 
charged  and  safely  landed ;  and  that  it  should  be  lawful  for  the  said 
ship,  &c.,  in  that  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at, 
any  ports  or  places  whatsoever,  without  prejudice  to  that  insurance;  and 
that  the  said  goods  and  merchandises,  &c.,  for  so  much  as  concerned  the 
assured,  by  agreement  between  the  assured  and  assurers  in  that  policj, 
were  and  should  be  valued  at  8100L,  on  sugar,  valued  as  per  endorsement 
on  the  said  policy ;  and  that,  touching  the  adventures  and  perils  which 
they  the  assurers  were  contented  to  bear  and  did  take  upon  them  in  that 
voyage,  they  were  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  counter-mart,  surprisals,  takings  at 
^AR'il  ^^^'  *arrests,  restraints,  and  detainments  of  all  kings,  princes, 
-'  and  people,  of  what  nature,  condition,  or  quality  soever,  barratry 
of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and  misfor- 
tunes that  had  or  should  come  to  the  hurt,  detriment,  or  damage  of  the 
said  goods  and  merchandises,  or  any  part  thereof;  and  that,  in  case  of 
any  loss  or  misfortune,  it  should  be  lawful  to  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labour,  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and  merchandises, 
or  any  part  thereof,  without  prejudice  to  that  insurance,  to  the  charges 
whereof  the  assurers  would  contribute  each  one  according  to  the  rata 
and  quantity  of  his  sum  therein  assured ;  and  that  the  assurers  were 
contented,  and  did  thereby  promise  and  bind  themselves,  each  one  for 
his  own  part,  their  heirs,  executors,  and  goods,  to  the  assured,  their 
executors,  administrators,  and  assigns,  for  the  true  performance  of  the 
premises,  confessing  themselves  paid  the  consideration  due  unto  them 
for  that  assurance  by  the  assured,  at  and  after  the  rate  of  45a.  per 
cent. ;  and  that,  in  witness  thereof  they  the  assurers  had  subscribed 
their  names  and  sums  assured,  in  London  :  And  by  a  certain  memoran- 
dum thereunder  written,  corn,  fish,  salt,  fruit,  fiour,  and  seed,  were 
warranted  free  from  average,  unless  general,  or  the  ship  should  be 
stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  were  warranted 
free  from  average  under  5/.  per  cent. ;  and  all  other  goods,  also  the 
ship  and  freight,  were  warranted  free  from  average  under  3Z.  per  cent., 
unless  general,  or  the  ship  should  be  stranded :  And  by  another  ne- 
morandum  written  in  the  margin  of  the  said  policy,  average  was  to  be 
paid  by  the  assurers  on  every  ten  hogsheads  running  landing  numbers^ 
same  as  if  the  same  had  been  separately  insured ;  and  the  said  goods 
were  thereby  warranted  free  of  capture  or  seizure,  and  all  consequences 
'^8661  ^^  ^^^  attempt  thereof, — of  all  which  the  ^defendant  had  notice, 
and  then,  in  consideration  of  the  payment  by  the  plaintiff  to  the 
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defendant,  at  his  reqaest,  of  a  siiin  of  money  as  a  preminm  for  the  in* 
aurance  of  100{.  by  the  defendant  upon  and  in  respect  of  the  premises, 
npon  the  terms  aforesaid,  the  defendant  then  became  and  was  an  insurer 
to  the  plaintiff,  and  duly  subscribed  the  said  policy  as  such  insurer,  of 
the  said  sum  of  lOOZ.  upon  the  premises :  That  theretofore,  divers  goods, 
that  is  to  say,  a  cargo  of  sugar,  according  to  the  said  policy  of  insur* 
ance,  was  shipped  at  Demerara,  in  and  on  board  of  the  said  ship  in  the 
said  policy  of  insurance  mentioned,  to  be  carried  therein  on  the  said 
Toyage,  and  the  plaintiff  was  at  the  time  of  making  the  said  policy  of 
assurance,  and  previous  and  at  the  time  of  loss  hereinafter  mentioned, 
interested  in  the  said  goods  so  shipped  on  board  the  said  ship  as  afore« 
said,  to  the  value  and  amount,  to  wit,  of  all  the  moneys  by  him  ever 
insured  thereon :  That  the  ship,  with  the  said  goods  on  board  thereof, 
set  sail  from  Demerara  aforesaid,  on  her  said  voyage,  towards  London 
aforesaid ;  and  that  afterwards,  and  whilst  the  said  ship  was  proceeding 
on  her  said  voyage,  and  before  her  arrival  at  London  aforesaid,  the 
said  goods,  being  then  on  board  thereof,  were,  by  perils  insured  against' 
by  the  said  policy,  injured  and  damaged  to  an  amount  exceeding  &L 
per  cent. :  Tet  that  the  defendant,  although  a  reasonable  time  for  him- 
so  to  do  had  elapsed,  had  not  indemnified  the  plaintiff  against  the  said 
loss,  or  any  part  thereof,  or  paid  the  said  sum  of  1002.,  or  a  proper* 
tional  or  any  part  thereof,  and  the  same  still  remained  owing  and  un- 
paid. 

The  declaration  also  contained  the  common  money  counts,  and  a  count 
upon  an  account  stated. 

Second  plea,  to  the  first  count,  that,  before  action  brought,  the  pro- 
portional sum  which  the  defendant  was  liable  and  ought  to  pay  in 
respect  of  the  said  loss  in  the  first  count  mentioned,  was,  by  agree- 
ment between  *the  plaintiff  and  defendant,  settled  and  adjusted  r^eof^Y 
at  a  certain  rate,  that  is  to  say,  the  rate  of  71.  18«.  4c2.  upon  ^ 
the  1002.,  and  that  the  amount  payable  by  the  defendant  to  the  plain- 
tiff for  and  in  respect  of  the  said  loss  was  thereby  and  then  liquidated 
and  ascertained  to  be  the  sum  of  TL  ISt,  4(2.,  and  no  more ;  that,  at 
the  commencement  of  this  suit,  the  plaintiff  was,  and  still  is,  indebted 
to  the  defendant  in  an  amount  exceeding  the  said  amount  so  ascer- 
tained as  aforesaid,  for  premiums  of  insurance  upon  divers  policies  of 
insurance  before  then  effected  by  the  plaintiff  with  the  defendant,  and 
underwritten  at  the  plaintiff's  request  by  the  defendant  as  insurer  of 
divers  moneys  upon  certain  risks  in  such  policies  respectively  men- 
tioned, and  for  money  found  to  be  due  from  the  plaintiff  to  the  defend- 
ant on  divers  accounts  before  then  stated  between  them,  which  amount 
the  defendant  was  willing  to  set  off  against  the  amount  so  settled  and 
ascertained  as  aforesaid. 

Demurrer,  on  the  ground  that  the  statute  of  set-off  is  not  applicable 
to  an  average  loss  under  a  policy  of  insurance* 
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<7.  PoUoch  (with  whom  was  Byle9^  Serjt.),  in  support  of  the  demmrer.--^ 
1^  plea  is  bad,  upon  two  grounds, — first,  because  the  nature  of  die 
plaintiff's  claim  is  such  as  not  to  admit  of  a  set-off  being  pleaded  to  it, — 
secondly,  because  the  effect  of  an  adjustment  is  not  such  as  to  create  a 
mutual  ascertained  debt  that  is  capable  of  being  met  by  a  set-off.  It 
has  been  long  settled  that  the  plaintiff's  claim  in  an  action  of  this  sort 
hdng  for  unliquidated  damages,  there  can  be  no  set-off:  Grant  p.  The 
Boyal  Exchange  Assurance  Company,  4  M.  &  Selw.  439 ;  Hardcastle  t. 
Netherwood,  5  B.  &  Aid.  93  (E.  C.  L.  R.  vol  7) ;  Gastelli  v.  Bodding- 
ton,  1  Ellis  4;  B.  66  (E.  C.  L.  R.  vol.  72).  [Jervis,  C.  J.— You  msy 
take  that  for  granted.]  Assuming  that  the  plaintiff  has  his  electton  to 
^g^^^  treat  this  as  a  claim  for  ^unliquidated  damages,  or  to  treat  the 

^  adjustment  as  an  account  stated,  no  statement  of  an  adjustment 
in  the  plea  can  deprive  him  of  the  benefit  of  having  elected  the  former 
course.  If  the  plaintiff  elects  to  sue  for  the  breach  of  duty,  the  fact 
that  he  might  have  brought  money  had  and  received,  will  not  let  in  a 
claim  of  set-off:  Smith  v.  Hodson,  4  T.  R.  411 ;  George  v.  Clagett,  7 
T.  R.  859.  The  defendant  must  be  driven  to  contend  that  the  plea  of 
adjustment  would  be  good,  without  the  set-off.  If  the  policy  were  under 
seal,  there  would  be  a  clear  answer  to  that.  Then,  what  is  the  effect  of 
an  adjustment  ?  A  notion  at  one  time  prevailed,  that  an  adjustment 
was  a  binding  contract  between  the  assured  and  the  underwriter.  The 
modern  cases,  however,  show  that  it  amounts  to  no  more  than  a  mere 
recognition  of  the  sum  due  upon  the  policy,  so  as  to  render  it  unnecessary 
for  the  assured  to  do  more  in  the  first  instance  than  put  in  the  adjust- 
ment ;  but  that  it  is  still  open  to  the  underwriter  to  show  that  there  were 
circumstances  not  brought  to  his  knowledge  at  the  time,  which  woold 
reduce  the  amount ;  just  as  a  defendant  in  an  action  on  a  bill  of  exchange 
may  show  fraud,  or  want  of  consideration.  The  rule  is  thus  stated  in  S 
Arnould  on  Insurance,  1202, — "  As  between  the  underwriter  and  ths 
(iSMuredj  such  adjustment,  even  where  both  the  subscription  of  the  under- 
writer to  the  policy,  and  also  his  initials  affixed  to  the  memorandum  of 
adjustment,  have  been  struck  out,  is  no  bar  to  an  action  by  the  assured 
on  the  policy,  unless,  indeed,  it  can  be  shown  either  that  the  assured 
expressly  consented  to  their  being  struck  out,  or,  from  his  place  of  resi* 
dence,  general  habit  of  effecting  assurances  at  Lloyds,  and  other  material 
circumstances,  must  be  taken  to  have  been  cognisant  of  an  usage  to 
regard  such  settlement  on  account  as  payment,  and  therefore  impliedly 
to  have  given  his  consent  to  be  bound  by  the  adjustment,  as  conclusive 
^f^Ml  ^^  ^^^  claims  '*'under  the  policy.     Even  in  such  case,  the  mere- 

•^  erasure  from  the  foot  of  the  policy  of  the  defendant's  subscrip- 
tion (as  distinct  from  his  initials  affixed  to  the  memorandum  of  adjost* 
ment),  is  no  proof  of  payment^  but  only  of  settlement  on  account ;  the 
general  practice  being,  to  strike  out  the  signature  of  the  policy,  without 
any  money  passing  at  the  time,  on  the  faith  of  a  future  settlement  i^t. 
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the  month's  end.  It  was  formerly  n  litigated  question  to  what  extent 
an  adjustment  thus  endorsed  on  the  policy,  operated  as  an  admission  of 
the  writer's  liability :  it  may  now,  however,  be  taken  as  the  fair  result 
of  the  authorities,  that  an  adjustment  is  nothing  more  than  a  promisor 
to  pay,  which  is  only  binding  when  founded  on  the  ocmsideration  of  pre^ 
yious  liability,  and  that,  although  primfi  facie  it  imports  consideration^ 
yet  Ml  underwriter  who  has  merely  put  his  initials  to  it,  but  not  paid  the 
loss,  may  avail  himself  at  the  trial  of  any  defence  tending  to  show  that 
he  was  never  liable  under  the  policy,  and  this  although  he  may  have  beea 
aware  of  all  the  facts  constituting  such  defence  at  the  time  of  signing 
the  adjustment."  And  see  Phillips  on  Insurance,  8d  edit.  {§  1814-— 
1818.  The  underwriter  is  not  bound  by  an  adjustment.  This  waa 
expressly  decided  by  Lord  EUenborough  in  Shepherd  v.  Chewter,  1 
Campb.  274 ;  and,  in  a  note  thereto,  the  reporter  refers  to  a  case  of 
Herbert  v.  Champion,  1  Campb.  184,  in  which  he  understood  Lord 
EUenborough  to  hold  that  the  underwriter,  at  any  time  before  payinff 
the  loss,  may  take  advantage  of  any  grounds  of  defence  his  case  offers> 
i^lthough  he  was  actually  aware  of  them  when  he  signed  an  adjustment 
on  the  policy:  and  he  adds, — "Although  an  adjustment  may  be  con* 
sidered  a  mercantile  instrument,  which,  like  a  bill  of  exchange,  primft. 
facie  imports  consideration,  it  is  not  easy  to  imagine  how,  upon  principlea 
of  law,  the  defendant  should  be  debarred  from  showing  that  in  fact  it 
was  entirely  without  consideration,  or  how  greater  ^efficacy  can  r^^n^f^ 
be  given  to  it,  than  to  transfer  the  burthen  of  proof  from  the  ^ 
assured  to  the  underwriter.  When  money  has  been  actually  paidy  with 
a  full  knowledge  of  all  the  circumstances  of  the  case,  the  convenienoo. 
of  mankind  requires  that  the  party  paying  it  should  be  estopped  from 
contesting  his  liability ;  but  the  dictates  both  of  law  and  public  policy 
seem  to  forbid  that  the  real  merits  of  tlie  question  should  be  shut  out  by 
a  mere  gratuitous  promise  or  acknowledgment  of  either  of  the  parties." 
[Jervis,  C.  J. — An  adjustment  can  never  be  more  than  an  admission.] 
It  is  mere  evidence.  [Gresswell,  J.-^It  is  an  admission  of  the  amount 
of  the  loss,  but  not  of  the  underwriter's  liability  to  pay.] 

James  Wilde^  contr&.(a) — It  is  not  necessary  for  the  purposes  of 
this  case  to  contend  that  an  adjustment  is  binding  to  the  full  exteiit, 
either  upon  the  underwriter  or  upon  the  assured.  It  is  enough  to  say 
that  it  has  never  yet  been  held  that  the  assured,  after  having  obtained 
an  adjustment,  can  proceed  for  a  larger  amount.  [Cresswbll,  J.-— 
Has  that  been  decided  either  way  ?]  In  Adams  tf.  Saundars,  4  C.  k^ 
P.  26  (E.  C.  L.  R.  vol.  19),  M.  &  M.  873  (E.  C.  L.  E.  vol.  22),  Camp., 
'bell  for  the  plaintifT,  wishing  to  show,  that,  in  the  adjustment,  too  small 

(a)  The  points  mftritcd  fbr  srgatnoiit  on  tbe  part  of  the  defendant^  were, — "That  the  etatnte 
of  fot-off  i«  appUeahle  to  an  average  lots  under  a  poliey,  if  that  Ion  Imi  been  adjneted  and 
agreed  between  the  parties ;  and  that  the  .plea  shows  the  plaintiff's  demand  to  be  in  its  natore 
cme  to  whieh  the  statute  of  set-off  is  ^plioable,  however  he  may  liare  described  it  in  his  de- 
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a  sum  had  been  allowed,  Lord  Tenterden  said, — <<  I  caonot  allow  thtt 
to  be  done,  unless  it  can  be  shown  that  the  settlement  was  made  nnder 
snch  circamstances  as  to  make  it  not  binding  on  the  plaintiff.  I  think 
that  you  must  show  that  the  adjostment  was  made  without  aothoritj; 
or,  perhaps,  if  some  sum  were  shown  to  be  wholly  omitted,  jou  might 
^RlM  ^^  ^allowed  to  open  it;  but  not'  because  the  amount  allowed  is 

-*  not  sufficiently  large :  I  do  not  uee  of  what  u$e  an  adjuMtment 
would  (e,  if  it  could  be  opened.*'  [Grssswell,  J. — Suppose  an  adjust- 
ment made  under  a  mistake  of  fact, — suppose  it  afterwards  turns  oat 
that  a  greater  quantity  of  goods  was  lost  than  at  first  imagined, — Rey- 
ner  v.  Hall,  4  Taunt.  725,  shows  that  the  assured  would  not  be  limited 
to  the  adjustment.  There,  a  ship  was  insured,  warranted  free  of  cap- 
ture in  port :  a  letter  announcing  her  capture,  stated  it  to  be  in  port; 
on  which  the  underwriter  and  assured  adjusted,  the  former  returned 
and  the  latter  received  back  the  premium :  it  afterwards  appeared  that 
the  capture  was  not  in  port ;  and  it  was  held  that  the  assured  was  not 
precluded  by  the  adjustment  and  repayment  from  recovering  on  the 
policy.]  The  plaintiff  might  reply  that  the  adjustment  was  made  un- 
der  a  mistake  of  fact.  [Cresswell,  J. — If  so,  the  adjustment  is  the 
substance  of  the  plea,  the  set-off  nothing.]  The  declaration  is  for  a 
partial  loss  only.  The  plea  states  that  the  proportional  sum  which  the 
defendant  ought  to  pay  in  respect  of.  the  loss,  was  by  agreement  be. 
tween  the  plaintiff  and  defendant  settled  and  adjusted  at  a  certain  sum, 
— not  stating  the  amount  as  a  binding  sum  ;  and  that,  whatever  that 
sum  may  turn  out  before  the  jury  to  amount  to,  the  defendant  has  a 
set-off  which  overtops  it.  [Jbrvis,  C.  J.-— Is  it  the  less  an  action  for 
unliquidated  damages,  upon  the  whole  record  ?]  It  is  immaterial  whether 
the  damages  are  liquidated  in  the  original  agreement,  or  after  the  loss 
is  ascertained.  The  only  case  where  a  set-off  is  disallowed,  is,  where 
the  amount  of  damages  can  only  be  ascertained  through  the  interven- 
tion of  a  jary.  [Jeryis,  G.  J.,  referred  to  Koster  v.  Eason,  2  M.  & 
Selw.  112.]  George  r.  Clagett,  7  T.  R.  359,  is  more  analogous :  there, 
the  principal  suing  for  the  price  of  goods  sold  by  a  broker  in  his  own 
*ft79l  ^^^^9  ^  set-off  was  allowed  of  a  debt  due  from  *the  broker. 

^  Birch  V.  Depeyster,  4  Campb.  885,  shows  that  the  defendant's 
right  of  set-off  is  not  to  be  prejudiced  by  the  adoption  of  a  particular 
form  of  action.  Gibbs,  G.  J.,  there  says :  <<  The  sums  which  the  plain- 
tiffs seek  to  recover  might  have  been  recovered  as  money  had  and 
received  to  their  use.  Therefore,  they  shall  not  deprive  the  defendant 
of  his  set-off,  by  declaring  specially,  and  assigning  a  breach  for  not 
accounting."  [Grbsswell,  J. — The  ground  of  the  decision  there  is 
not  very  clearly  stated.]  Lord  Ellenborough,  in  Grant  v.  The  Boyal 
Exchange  Assurance  Gompany,  5  M.  &  Selw.  489,  seems  to  assurasi 
that,  if  there  had  been  an  adjustment,  the  set-off  would  have  been  good. 
<«The  plaintiff/'  he  says,  «in  the  first  count  of  hia  declaration,  claiAf 
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the  whole  amount  of  the  policy.     The  defendant,  by  his  plea  to  this 
coant,  answers,  that  only  a  part  of  this  sum  is  due :  but,  what  liquida- 
tion has  there  been  of  the  loss  ?    The  question  must  go  to  a  jury,  to 
ascertain  the  quantum  of  loBs.     The  defendants  assume  to  cut  down 
the  demand  according  to  their  own  estimate  of  it.     Why  is  the  plain- 
tiff to  be  obliged  to  abide  by  this  liquidation  ?     It  seems  to  me,  there- 
fore, that  this  is  a  case  of  unliquidated  damages."     In  Wienholt  v. 
Roberts,  2  Campb.  586,  a  set-off  of  this  sort  was  allowed.     That  was  an 
action  by  an  underwriter  against  an  insurance-broker,  for  premiums  of 
insurance.     The  defence  was,  a  set-off  to  a  larger  amount  than  the  sum 
claimed.     It  was  stated  that  the  plaintiff  had  underwritten  to  the  de- 
fendant a  policy  on  the  ship  Margaret,  that  an  average  loss  had  hap- 
pened upon  this  policy,  which  the  plaintiff  himself  had  acknowledged 
amounted  to  152.  16«.  9(2.  per  cent.,  and  that  the  defendant  had  a  del 
credere  commission  from  the  insured  for  guaranteeing  the  solvency  of 
the  plaintiff  and  the  other  underwriters ;  and  it  was  insisted  that  the  de- 
fendant had  therefore  a  right  to  set  off  this  loss  against  the  premiums. 
Oarrow,  for  the  '^plaintiff,  denied  that  theee  were  mutiuit deBte^  the  rr^c^mn 
loss  being  due  to  the  insured  only,  though  receivable  by  the  defend-  ^ 
ant  as  their  agent.  But  Lord  Ellenborough  said :  ^^  The  broker  with  a  del 
credere  commission,  may  be  looked  upon  as  the  owner  of  the  policy ; 
and,  he  being  answerable  to  the  insured  for  the  loss,  the  amount  may 
be  considered  as  due  to  him,  and  may  be  set  off  in  an  action  brought 
against  him  by  the  underwriter  for  premiums.     Therefore,  if  the  de- 
fendant proves  the  facts  opened,  he  will  be  entitled  to  a  verdict."    The 
proof,  however,  failing,  the  plaintiff  had  a  verdict.     [Jkrvis,  C.  J. — 
The  point  now  in  question  did  not  arise  there.    Garrow,  having  a  good 
point,  passed  it  by,  and  made  a  bad  one.]     Speaking  of  that  case,  Ab- 
bott, J.,  in  Gumming  v.  Forester,  1  M.  &  Selw.  494,  497,  says, — >•  Here, 
if,  as  in  Wienholt  r.  Roberts,  the  party  had  acknowledged  losses  to  a 
specific  amount,  it  might  have  been  argued  that  that  amounted  to  aa 
adjustment,  and  the  demand  became  liquidated,  and  in  the  nature  of  aa 
account  stated,  and  then  perhaps  a  set-off  might  be  allowed :  but,-  with^ 
oat  any  adjustment,  the  losses  remained  unliquidated  until  ascertained 
by  recovery  in  an  action  for  damages.'*     In  Lear  v.  Heath,  5  Taunt.. . 
201  (E.  G.  L.  R.  vol.  1),  it  seems  to  have  been  assumed  by  the  court, 
that,  if  the  loss  had  been  adjusted,  the  defendant  might  have  been  held 
to  hail  for  the  amount.     Adjustments,  it  is  true,  are  not  binding  and 
conclusive,  but  they  at  all  events  render  that  liquidated  and  ascertained 
which  before  could  only  become  so  by  the  intervention  of  a  jury.    In  1 
Park  on  Insurance,  8th  edit.  p.  266,  it  is  said :  «  Where  the  quantity 
of  damage  sustained  in  the  course  of  the  voyage  is  known,,  and  the 
amount  which  each  underwriter  upon  the  policy  is  liable  to  pay  is 
settled,  It  IS  usual  for  the  underwriter  to  endorse  on  the  policy,  ^  Ad- 
justed this  loss -at  so  much  per  cent.,'  or  some  word^  to  the  same  effect.  * 
VOL.  xni. — ^71 
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0Ofrjri  ^hi^  is  called  an  adjastment.     It  has  been  determined,  *tliat| 
-^  after  an  adjustment  has  been  signed  by  the  underwriter,  if  he 
refuse  to  pay,  the  owner  has  no  occasion  to  go  into  the  proof  of  his  \q^ 
or  any  of  the  circumstances  respecting  it.     This,  it  is  said,  has  been 
the  invariable  custom  upon  this  subject ;  which  seems  perfectly  just,  as 
the  underwriter  has  under  his  hand  expressly  admitted  that  the  plain- 
tiff has  sustained  damage  to  a  certain  amount.   To  be  sure,  if  any  fraud 
were  discovered  in  obtaining  the  a^ustment,  that  might  be  a  ground 
for  setting  it  aside :  but,  supposing  the  transaction  fair,  as  we  must 
always  do  till  proof  is  given  to  the  contrary,  the  rule  of  not  suffering 
the  adjustment  to  be  contradicted,  is  fair  and  equitable.'*    In  Selwju's 
Nisi  Prius,  p.  983,  is  a  case  of  Yoller  v.  Griffiths :  >'  Case  upon  a  policy 
of  insurance  upon  the  ship  Valiant,  and  goods,  <  from  London  to  Leg- 
horn and  Naples,  or  Naples  and  Leghorn,  both  or  either,  with  permis- 
sion to  join  convoy  in  the  Channel,  and  to  call  at  Gibraltar.'    The 
plaintiff  declared  for  a  total  loss  by  perils  of  the  sea.    A  broker,  called 
on  the  part  of  the  plaintiff,  said,  that  he  had  effected  the  policy,  and 
that  it  had  been  subscribed  by  one  M'Clay,  as  the  defendant's  agent; 
that,  after  the  loss,  there  was  laid  before  the  agent  a  translation  of  all 
the  papers  which  had  come  to  his  (the  broker's)  hands,  and  that  the 
agent  might  have  examined  them  if  he  pleased ;  and  that  he  signed  the 
adjustment.    It  was  then  proposed  to  call  M*Clay,  but  Erskine  objected 
to  it,  on  the  ground  that  he  was  an  interested  witness.     Lord  Kenyon 
overruled  the  objection,  observing,  that,  however  his  concern  in  the 
transaction  might  operate  on  his  feelings  and  affect  his  credit,  he  did 
not  think  he  had  such  an  interest  as  to  render  him  incompetent.  M'Clay 
was  then  called,  who  said,  that  he  read  the  protest  in  a  cursory  manner, 
and  that,  when  he  came  to  the  average,  observing  the  accounts  to  be 
correct,  and  not  then  knowing  what  he  had  learned  afterwards,  viz.  that 
*ft7^1  ^^™®  vitriol  had  been  stowed  *in  an  improper  part  of  the  ship, 
-^  he  signed  the  adjustment.    Lord  Kenyon,  G.  J.,  <  When  I  first 
came  into  this  court,  I  was  told  that  an  adjustment  was  conclusive  evi- 
dence against  a  defendant.     My  mind  revolted  at  this  proposition,  and 
I  then  went  to  the  extent,  and  perhap$  I  have  gone  far  enough^  of 
saying,  that,  if  there  had  been  any  fraud  practised,  or  if  there  had 
been  any  misconception  of  the  law  or  fact  upon  which  the  adjustment 
had  been  made,  the  underwriter  should  not  be  absolutely  concluded  by 
it ;  but,  can  I  say  in  this  case,  that  a  merchant  in  the  city  of  London, 
when  papers  were  laid  before  him,  and  he  had  an  opportunity  of  exa- 
mining them,  signed  the  adjustment  inconsiderately,*     And  there  was 
a  verdict  for  the  plaintiff."     After  referring  to  Christian  v.  Coombe,  2 
Esp.  N.  P.  G.  489,  Peake's  Ad.  Gas.  38,  n«,  which  was  to  the  same 
effect,  and  to  Herbert  v.  Ghampion,  1  Gampb.  134,  and  Shepherd  «. 
Chewter,  1  Gampb.  274,  the  learned  author  observes, — "The  doctrine 
laid  down  by  Lord  Ellenborough,  in  Herbert  v.  Champion^  certainly 
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sapports  the  argument  of  Mr.  Campbell  (1  Csmpb.  274) :  but  the  ex- 
pressions used  by  bis  lordship  in  Shepherd  t>.  Chewter,  seem  to  re-estab* 
lish  the  opinion  delivered  hy  Lord  Eenyon  in  Yoller  v.  Griffiths  and 
Christian  v.  Coombe.  It  is  to  be  lamented,  that,  on  a  subject  of  so 
much  importftnce,  hitherto  there  has  not  been  ohe  solemn  decision,  and 
that  the  law  relating  to  the  operation  and  effect  of  an  adjustment  is 
still  to  be  gleaned  from  the  fluctuating  opinions  of  three  or  four  judges 
sitting  at  nisi  prius/*(^)  [Cresswell,  J. — It  was  very  much  the  habit 
of  the  judges  in  those  days  to  take  upon  themselves  to  decide  upon  the 
effect  of  the  evidence.]  In  Thompson  v.  Redman,  11  M.  &  W.  487,t 
there  was  no  adjustment.  The  point,  however,  was  never  argued. 
*[Cresswell,  J. — The  impression  of  the  court  evidently  was  r:^^^^ 
against  the  validity  of  the  plea.]  It  was  formerly  considered  ^ 
that  nothing  could  be  made  the  subject  of  a  set-off  for  which  debt  could 
not  be  maintained, — Morley  v.  Inglis,  4  N.  C.  58,  5  Scott,  814.  That, 
however,  is  not  the  true  test :  a  demand  may  always  be  made  the  sub- 
ject of  a  set-off,  where  the  intervention  of  a  jury  is  not  required  to 
ascertain  the  amount.  That  was  the  principle  acted  upon  in  Collins  v. 
Wallis,  IIJ.  B.  Moore,  248  (E.  C.  L.  R.  vol.  22),  where  an  affidavit  of 
debt  stating  that  the  plaintiffs  had  furnished  goods  to  the  amount  of 
20002.  to  one  N.,  for  whom  the  defendant  undertook  to  be  answerable, 
that  N.  had  since  failed,  and  paid  a  dividend  of  4«.  in  the  pound  only, 
and  that  1600Z.  remained  due  to  the  plaintiffs,  was  held  sufficient, — the 
court  saying :  «  To  constitute  a  case  of  unliquidated  damages,  the  debt 
must  be  of  such  a  nature  that  its  amount  cannot  be  ascertained  but  by 
the  intervention  of  a  jury.  That  is  not  the  case  here.  The  amount 
due  to  the  plaintiffs  on  the  defendant's  undertaking,  is  as  clearly  as- 
certainable as  if  the  goods  had  been  delivered  to  the  defendant  himself.'' 
And  in  Crawford  v.  Stirling,  4  Esp.  N.  P.  C.  207,  Lord  Ellenborough 
said, — ><  To  make  the  sum  admissible  as  a  set-off,  the  sum  must  be 
settled  in  moneys  numbered."  That  being  the  test,  can  the  court  say, 
that,  where  the  amount  of  a  loss  has  been  settled  and  adjusted  between 
the  parties,  and  endorsed  upon  the  policy,  the  sum  is  not  so  liquidated 
and  ascertained  as  to  render  the  intervention  of  a  jury  unnecessary  ? 
In  truth,  it  is  the  same  as  if  the  amount  had  been  ascertained  in  the 
first  instance,  and  made  part  of  the  original  contract. 

Pollock^  in  reply. — It  is  not  strictly  true  that  the  amount  is  made 
certain  by  the  adjustment :  the  underwriter  may  afterwards  show  that 
be  was  induced  to  assent  to  it  under  a  mistake  either  of  fact  or  law ; 
the  case  *of  an  adjustment  being  an  exception  to  the  general  rn^ofjj 
rule,(6)  that  a  transaction  cannot  be  reopened  for  a  mistake  of  '- 
law :  Christian  v.  Coombe,  2  Esp.  N.  P.  C.  489. 

(o)  It  it  to  be  obserred  that  thete  two  easea,  of  Voller  v.  Gtiflltha,  and  ChrfBtiM  t.  Cooiab«^ 
kaTo  not  appoared  in  anj  edition  of  Belwyn  eabseqnent  to  tbo  8th; 

{h}  IgMraotto  flraU  oxtuMir;  igBOfSatia  iwii  noa  ozcnaat.*  1  Co.  Rep.  177 ;  Modej*  SH 
2M. 
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Jervis,  C.  J.«— I  mm  of  opinion  that  the  plea  in  this  ease  is  a  bad 
one,  and  that  the  judgment  of  the  court  must  be  for  the  plaintiff.  The 
aetion  is  upon  a  policy  of  insurance  on  goods,  and  the  plaintiff  seeks  an 
indemnity  for  a  partial  loss ;  to  which  the  defendant  pleads,  that,  before 
action  brought,  the  proportional  sum  which  he  was  liable  to  pay  in 
respect  of  the  loss,  was,  by  agreement  between  the  plaintiff  and  him- 
self, settled  and  adjusted  at  a  certain  sum,  to  wit,  7^.  18s.  4d.  per  cent., 
that  the  amount  payable  by  him  to  the  plaintiff  in  respect  of  the  loss 
was  thereby  and  then  liquidated  and  ascertained  to  be  7/.  18s.  4(2.,  and 
no  more  ;  and  that  the  plaintiff  was  indebted  to  him  in  a  larger  sum  for 
premiums  on  other  policies,  which  debt  he  seeks  to  set  off.  Mr.  WUde 
admits  the  very  proposition  urged  on  the  other  side.  He  admits  that 
the  adjustment  does  not  of  itself  alter  the  character  of  the  plaintiff's 
remedy,  and  that,  notwithstanding  the  adjustment,  the  plaintiff's  claim 
upon  the  policy  is  still  a  claim  for  unliquidated  damages :  and  he  further 
admits,  that,  if  the  action  had  been  brought  upon  the  policy,  without 
more  appearing  on  the  record  to  fix  and  ascertain  the  amount  of  the 
damages,  it  would  not  have  been  one  in  which  a  set-off  could  be  allowed. 
It  is  conceded,  therefore,  that  to  an  action  upon  a  policy,  for  unliqui- 
dated damages,  there  can  be  no  set-off,  and  that  a  mere  adjustment 
does  not  per  se  render  the  amount  liquidated,  so  as  to  reduce  the  plain- 
tiff's claim  to  an  account  stated.  But  it  is  contended,  that,  admitting 
*R79<1  all  that,  the  rule  as  to  set-off  has  of  late  *years  become  more 
-^  relaxed,  and  that  any  matter  which  gives  rise  to  a  certain  and 
mutual  debt  may  be  the  subject  of  a  set-off;  and  that,  by  this  plea,  the 
debt  here  is  made  certain,  and  consequently,  that,  against  the  debt  so 
made  certain  by  the  plea,  the  defendant  is  at  liberty  to  set  off  a  debt 
due  to  him.  The  question,  therefore,  is,  what  is  the  effect  of  the 
adjustment  ?  It  may  be,  that,  if  the  adjustment  were  an  absolute  and 
definite  arrangement  from  which  neither  party  could  recede,  it  would 
be  one  against  which  a  set-off  might  be  pleaded,  although  the  action 
was  in  point  of  form  an  action  for  unliquidated  damages.  But  upon  that 
it  is  unnecessary  for  us  to  express  any  opinion ;  for,  I  think  the  adjust- 
ment has  not  the  effect  of  ascertaining  and  rendering  liquidated  the 
amount  of  the  plaintiff's  claim,  so  as  to  dispense  with  the  intervention 
of  a  jury ;  but  is  only  a  means  to  enable  the  jury  to  fix  the  amount  for 
which  their  verdict  ought  to  be  given.  It  is  not  an  absolute  and  finsl 
settlement  which  is  to  be  binding  upon  the  parties.  It  may  or  may  not, 
though  generally  it  will,  be  binding  and  conclusive  on  the  jury,  and  on 
the  parties,  as  to  the  amount.  This  being  the  view  I  take  of  the  case, 
it  is  unnecessary  to  determine  what  would  be  the  effect  of  the  plea,  if 
the  adjustment  were  for  all  purposes  biading  and  conclusive.  The  fact 
of  the  parties  agreeing  to  take  the  damages  at  a  given  sum,  will  not 
alter  the  character  of  the  action  so  as  to  let  in  a  set-off  which  otherwise 
would  be  inadmissible.    We  are  left  entirely  without  any  direct  autho- 
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ritj  upon  the  subject.  In  Wienholt  v.  Roberts,  2  Campb.  586,  the 
point  might  have  been  raised,  but  was  not :  Garrow  objected  to  the  set* 
off,  not  because  there  was  no  certain  debt,  but  because  there  was  rio 
mutuality ;  to  which  it  was  answered,  that  the  defendant  had  a  del  cre- 
dere commission  from  the  insured  for  guaranteeing  the  solvency  of  the 
plaintiff  and  the  other  underwriters,  and  that  the  defendant  had  there- 
fore a  right  to  set  off  ^the  loss  against  the  premiums :  and  so  the  r^o^q 
set-off  was  allowed.  So,  in  Gumming  v.  Forester,  1  M.  &  Selw.  '- 
494,  it  was  contended  that  the  losses,  being  total,  were  in  the  nature 
of  liquidated  damages ;  but  the  point  raised  here  was  not  determined : 
neither  was  it  determined  in  Lear  v.  Heath,  5  Taunt.  201  (E.  C.  L.  R. 
ToU  1).  It  was  there  held,  that  a  defendant  cannot  be  holden  to  bail 
in  an  action  on  a  policy  of  insurance,  where  there  has  been  no  adjust- 
ment, because  it  t«  an  action  to  recover  unliquidated  damages.  The 
court  do  not  say  that  the  party  might  have  been  held  to  bail  if  there 
had  been  an  adjustment.  Adams  v,  Saunders,  as  reported  in  4  C.  & 
P.  25  (E.  C.  L.  R.  vol.  19),  is  the  only  case  which  has  any  real  bearing 
upon  the  subject.  Lord  Tenterden  there  refused  to  allow  the  plaintiff 
to  show  that  too  small  a  sum  had  been  allowed  in  the  adjustment,  not 
because  the  adjustment  made  the  amount  liquidated  and  settled,  but 
because  it  would  be  unreasonable  to  allow  the  adjustment  to  be  opened, 
without  showing  some  misrepresentation  or  some  mistake.  The  real 
question  there  was,  whether  the  erasure  of  the  name  of  the  underwriter 
was  conclusive  evidence,  not  of  the  adjustment  merely,  but  that  the 
money  had  been  paid.  Lord  Tenterden  held  that  it  was  not.  The 
payment,  however,  was  afterwards  proved,  and  the  defendant  had  a 
verdict.  Upon  the  whole,  therefore,  I  think,  that,  this  action  being 
brought  for  unliquidated  damages,  and  the  adjustment,  being  merely  the 
evidence  of  the  amount  which  the  parties  have  agreed  between  them- 
selves to  be  due,  does  not  make  the  debt  so  ascertained  and  certain  aa 
to  place  it  upon  the  footing  of  a  claim  for  liquidated  damages,  so  as  to 
admit  of  a  set-off  being  pleaded  against  it.  It  is  rather  like  the  case 
of  an  action  upon  an  attorney's  bill  which  has  already  been  taxed :  the 
taxation  is  merely  a  mode  of  ascertaining  and  adjusting  the  amount  of 
the  plaintiff's  claim,  but  is  not  conclusive  and  binding  upon  the  jury. 

'*'Gresswbll,  J. — I  am  of  the  same  opinion.  After  the  r«oA/v 
manner  in  which  the  Lord  Chief  Justice  has  dealt  with  the  case,  ^ 
there  is  little  left  for  me  to  add.  One  would  have  thought  this  a 
matter  of  considerable  importance  to  the  commercial  world :  but,  seeing 
that,  though  the  point  has  several  times  during  a  long  series  of  years 
been  mooted,  it  has  never  been  put  upon  the  record  or  undergone  dis- 
cussion in  banc,  commercial  men  cannot  have  felt  much  interested  in  it. 
This  action  undoubtedly  is  an  action  for  unliquidated  damages.  By 
the  adjustment,  the  parties  have  agreed  that  the  damages  shall  be 
assesbed  at  a  certain  sum.     It  may  be  that  this  would  prevent  either 

SB 
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from  saying  without  some  Bubstantial  ground  tliat  ^he  snm  so  ap'eed  is 
not  the  proper  measure  of  damages ;  bnt  ati]l  it  is  onl j  a  mode  of 
enabling  the  jary  more  easily  to  arrive  at  the  pr<^>er  estimate.  Sap- 
pose  the  plea  had  gone  further,  and  said  that  the  plaintiff  had  agreed 
to  accept  the  sum  mentioned  in  satisfaotion  and  discharge  of  his  claim 
upon  the  policy,  even  that  would  not  have  rendered  this  any  other  thsn 
an  action  for  unliquidated  damages. 

Talfourd,  J, — I  am  entirely  of  the  aame  opinion.  The  adjustment 
undoubtedly  is  strong  evidence  to  determine  the  amount  of  the  plain- 
tiff's claim  upon  the  policy,  but  it  is  not  conclusively  binding  upon  the 
parties.  Practically,  it  may  or  may  not  be  that  the  adjustment  dis- 
penses with  the  decision  of  a  jury  as  to  the  amount  of  the  damages : 
but  still  there  may  be  other  evidence ;  it  may  be  shown  that  there  was 
mistake  or  misrepresentation.  Judgment  tor  the  plain:tiff. 

No  set-off  is  tdmissible  in  «d  ftotion  oo  an  ablA  to  the  mnm^  oo  the  siyostoMBt  of  the 

open  polio  J  of  insnraBoc,  al  though  the  demand  general  arerage,  after  »  partial  los«»  it  was  ImH, 

bo  for  a  total  loss,  as  the  damages  are  uncertain  that  the  insurers  could  not  set  off  promissory 

and  unliquidated :  Qordon  v.  Bowne,  2  Johns,  jiotea  due  to  them  from  the  assured  although 

150 ;  Contra,  Baltimore  Ins.  Co.  v.  MTadeo,  4  thej  had  assented  to  the  amount  to  be  paid  hj 

Har.  A  J.  77.  them  on  the  policy,  provided  such  set-off  would 

In  a  suit  upon  »  marine  polie/  to  reooyer  be  permitted :  Diehl  «.  General  Hntaal  Ins. 

from  the  insurers  their  contributory  ahaie  pay-  Co.,  1  Sfuidf.  Sup.  C.  Rep.  2&7. 
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Where  two  or  more  who  are  jointly  interested  in  a  chattel,  deposit  it  with  a  straogtr,  a  demand 
by  one  in  hu  own  nams  otUg,  and  sot  on  behalf  of  ^U,  wUI  not  entitlt  snoh  one  to  fff****^* 
detinue  for  it. 

Detinue.  The  declaration  stated  that  the  defendant  detained  from 
the  plaintiff  certain  books,  papers,  and  documents  of  the  plaintiff,  that 
is  to  say,  a  purser's  cost-book,  a  merchant's  ledger,  an  invoice-ledgeri 
divers  merchants'  accounts,  vouchers  for  payments  to  merchants,  a 
banker*s-book,  accounts  of  debts,  lists  of  shareholders  in  the  Bwlch 
Consolidated  Mining  Company,  copies  of  resolutions  of  the  meetings  of 
the  company  or  of  the  directors,  and  divers  other  books,  papers,  and 
documents  relating  to  the  affairs  of  the  company ;  and  the  plaintiff 
claimed  a  return  of  the  said  books,  papers,  and  documents,  or  their 
value,  and  5002.  for  their  detention. 

Pleas, — first,  non  detinet. 

Secondly,  that  the  books,  papers,  and  documents  in  the  declaration 
mentioned,  were  not  the  plaintiff's  property. 

Thirdly,  that  the  books,  papers,  and  documents  in  the  declaration 
mentioned,  were  delivered  to  the  defendant,  an  accountant,  for  thepm> 
pose  of  work  being  done  by  the  defendant  as  accountant  upon  and  in 
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relalion  thereto,  to  irit,  fbr  the  purpose  of  his  drawing  up  a  report,  and 
that  he  did  certain  work,  and  was  ready  to  complete  the  report,  but 
wae  hindered  by  the  plaintiff's  withdrawing  from  him  certain  other 
'docaments,  and  that  a  certain  sum  was  due  to  him  for  the  work  so  done, 
Sot  which  he  claimed  a  lien  by  the  custom  of  accountants. 

Fourthly,  that  the  said  books,  papers,  and  documents  in  the  declara- 
tion mentioned,  together  with  certain  other  books,  papers,  and  docu- 
ments, were  delivered  to  ^the  defendant  by  certain  persons  r^tooo 
entitled  jointly  with  the  plaintiff  to  the  property  therein,  for  a  ^ 
apecial  purpose,  to  wit,  for  the  purpose  that  the  defendant,  by  the 
retainer  of  the  said  persons,  should  examine  into  them,  and  mske  a 
statement  and  report  on  the  state  of  the  accounts,  &c. ;  that  the  defend- 
ant commenced  the  examination  of  the  said  books,  papers,  and  docu- 
ments, and  was  ready  to  compiete  the  same,  hot  was  hindered  and 
prevented  from  so  doing  by  reason  of  the  plaintiff's  having  withdrawn 
from  him  the  said  other  books,  papers,  and  documents ;  that,  by  reason 
of  the  premises,  the  said  purpose  was  not  yet  completed ;  and  that  the 
defendant  detained  the  said  books,  papers,  and  documents  in  the  decla- 
ration mentioned,  for  the  purpose  of  ooaapleting  the  said  statement  and 
report. 

Fifthly,  that  the  books,  papers,  and  documents  were  delivered  to  the 
defendant  by  certain  persons,  entitled  to  the  property  in  and  possession 
of  the  same  jointly  with  the  plaintifl^  and  that  the  said  persons  had 
never  required  or  demanded  of  the  defendant  that  he  should  re-deliver 
the  same  to  them  or  to  any  other  person,  and  that  the  defendant  always 
•held,  and  continued  to  hold,  the  said  books,  papers,  and  documents,  by 
'«nd  with  the  consent  and  license  of  the  persons  so  jointly  interested 
irith  the  plaintiff  as  aforesaid. 

Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  It  appeared,  that  the  plaintiff  was  the  purser  of 
s  mine  in  Wales,  which  was  worked  by  an  unincorporated  company 
called  The  Bwlch  Consolidated  Mining  Company,  upon  the  cost-book 
principle ;  that  the  plaintiff  was  also  one  of  the  adventurers ;  that  his 
duty  as  purser  was,  to  keep  the  accounts  of  the  mine,  to  sell  the  ore 
and  receive  the  price,  to  draw  and  accept  bills  on  behalf  of  the  concern, 
*and  to  pay  wages  and  tradesmen's  bills,  Ac,  keeping  the  r^ooo 
receipts  and  vouchers  until  he  passed  his  accounts.  *- 

The  affairs  of  the  company  having  got  into  some  disorder,  at  a  meet- 
ing of  the  adventurers  held  on  the  27th  of  June,  1851,  at  which  the 
plaintiff  was  present,  the  following  resolution  Was  come  to  :-^ 

<«  Bwlch  Consolidated  Mining  Company* 

«« At  an  adjourned  meeting  of  the  shareholdet^  held  at  the  office, 
Comhill,  this  27th  day  of  June,  1851, — Resolved,  that,  in  accordance 
with  the  recommendation  of  the  committee  ^{  invest^ation,  Mr.  Ernest, 
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'  of  Cheapside,  be  requested  to  examiDe  the  accounts,  and  to  prepare  a 
balance-sheet,  and  that  all  books  and  necessary  documents  be  forthwith 
transmitted  to  him  by  Mr.  Smith,  Mr.  Atwood,  and  Captain  Francis." 

In  pursuance  of  this  resolution,  Mr.  Smith,  who  vas  the  secretary 
of  the  company,  handed  over  to  the  defendant  the  cost-book  and  cer- 
tain papers  which  were  in  his  possession ;  and  on  the  12th  of  July, 
1851,  the  defendant  addressed  a  letter  to  the  plaintiff,  as  follows  : — 

»  29  Cheapside,  12th  July,  1851. 

<<Sir, — You  are  doubtless  aware  that  the  accounts  of  the  Bwlch 
Mines  have  been  referred  to  me  for  an  investigation,  which  I  have  com- 
menced. I  find  that  I  cannot  complete  it  without  further  books  and 
papers,  which  I  understand  are  with  you  or  the  captain  of  the  mine. 
Mr.  T.  H.  Smith  particularly  mentions  your  having  the  banker's 
pass-book,  the  invoice-books,  and  merchant's  ledger.  I  should  feel 
obliged  by  your  forwarding  to  me  here  such  as  you  have  or  can  obtain, 
including  the  vouchers,  as  early  as  possible. 

"Hknry  Ernest." 

The  plaintiff  accordingly  forwarded  to  the  defendant,  as  requested, 
the  several  books  and  documents  mentioned  in  the  demand  hereinafter 
set  forth. 

*f<fW[      ^^^^^^  ^he  defendant  had  finished  his  examination,  *and  made 
-*  his  report,  viz.,  on  the  18th  of  December,  1852,  the  plaintiff 
caused  the  defendant  to  be  served  with  a  demand  in  writing,  as  fol- 
lows : — 

t«Take  notice,  that  I,  the  undersigned  John  Jones  Atwood,  purser, 
and  one  of  the  partners  or  shareholders  in  the  Bwlch  Consolidated 
Mining  Company,  do  hereby  demand  and  require  that  you,  Mr.  H. 
Ernest,  deliver  up  to  Mr.  John  Daniel  Clarke,  who  is  the  bearer  hereof, 
the  following  books,  papers,  and  documents,  relating  to  the  said  Bwlch 
Consolidated  Mining  Company,  that  is  to  say,  the  purser's  cost-book, 
merchant's  ledger,  invoice  ledger,  merchant's  accounts,  vouchers  for 
payments  to  merchants,  banker's  book,  accounts  of  debts  paid  and 
owing,  lists  of  shareholders,  copies  of  resolutions  of  meetings,  and  all 
other  books,  books  of  account,  documents,  letters,  papers,  and  writings 
whatsoever  in  your  possession  or  within  your  control,  in  anywise  relating 
to  the  affairs  of  the  said  company." 

The  lien  set  up  by  the  third  plea  was  abandoned  at  the  trial.(a)  Bat 
it  was  contended,  on  the  part  of  the  defendant,  that  the  bocks  and 
documents  having  been  delivered  to  the  defendant  by  all  the  parties 
who  were  jointly  interested  in  them,  one  could  not  make  him  a  wrong- 
doer by  a  demand  of  them  in  his  own  name  only ;  and  that  this  defence 
was  available  under  either  or  all  of  the  other  pleas. 

His  lordship  directed  a  verdict  to  be  entered  for  the  plaintiff  on  aD 
the  issues,  damages  500^,  subject  to  be  reduced  to  1«.  upon  delivery  te 

(a)  Sm  StMdmaa  «.  Hoeklej,  1«  IL  A  W.  M3.| 
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the  plaintiff  of  the  books,  bcj  in  respect  of  which  the  action  was 
brought;  leave  being  reserved  to  the  defendant  to  move  to  enter  a  noa- 
suit,  or  a  verdict  for  him  on  the  first,  second,  fourth,  and  fifth  pleas,  or 
either  of  them,  as  the  court  should  think  fit. 

*  WiUe$.  on  a  former  day  in  this  term,  obtained  a  rule  nisi  r*ooV 

J-    1  r*885 

accordingly.  *-. 

Atpland  now  showed  cause. — The  first  and  second  pleas  are  clearly 
DO  answer  to  the  action :  non  detinet  puts  in  issue  merely  the  fact  of 
the  detention ;  any  defence  on  the  ground  of  community  of  interest,  or 
lien,  must  be  specially  pleaded :  Broadbent  v.  Led  ward,  11  Ad.  &  E. 
209  (E.  C.  L.  B.  vol.  89),  8  P.  &  D.  45;  Mason  v.  Farnell,  12  M.  & 
W.  674.t  Besides,  here,  a  wrongful  detention  was  proved, — a  detei)- 
tion  under  an  unfounded  claim  of  lien.  The  fourth  plea  is  clearly  a 
bad  one,  and  therefore  the  defendant  could  only  be  entitled  to  a  verdidt 
upon  it,  provided  it  was  proved  in  its  entirety.  It  states  a  delivery  of 
the  books,  papers,  and  documents  to  the  defendant  by  certain  persoi^s 
entitled  jointly  with  the  plaintiff  to  the  property  therein,  not  a  joint 
delivery  by  the  plaintiff  and  those  persons.  If  one  joint-tenant  has 
not  the  right  to  deliver  the  chattels  without  the  consent  of  the  others, 
the  plea  is  bad ;  and,  if  he  Aa«,  the  plea  is  no  answer,  because  in  that 
case  he  would  have  a  right  to  demand  them  back.  The  allegation  that 
the  books,  &c.,  were  delivered  to  the  defendant  by  the  plaintiff  and  the 
other  persons,  was  not  proved.  When  they  were  deliver.e(}  by  the 
plaintiff,  they  were  in  point  of  law  delivered  by  all  the  persons  who 
were  jointly  interested  in  them.  Neither  was  there  any  evidence  that 
the  defendant  was  prevented  from  proceeding  with  the  work,  by  this 
plaintiff's  withdrawing  certain  accounts  from  him.  The  same  remarks 
apply  to  the  fifth  plea.  That  plea  admits  the  delivery  by  the  plaintiff, 
and  does  not  avoid  it :  it  sets  up  the  very  thing  upon  which  the  action 
is  founded,  viz.,  that  any  one  of  the  joint-tenants  has  a  right  to  deal 
with  the  property.  The  material  part  of  the  plea  is,  that  the  defendant 
holdB  the  books,  &c.,  by  and  with  the  consent  and  license  of  the  persons 
BO  jointly  '^'interested  with  the  plaintiff  as  aforesaid.  There  was  r^^oo^ 
no  evidence  to  prove  that.  [Maulb,  J. — The  plea  in  effect  says,  ^ 
the  books  and  papers  were  delivered  to  me  by  certain  persons  jointly 
entitled  with  you,  with  or  without  your  concurrence ;  and  they  acquiesce 
in  my  detaining  them.  If  the  plea  had  said,  they  authorize  me  to 
detain  them,  it  would,  I  think,  be  a  good  plea.  It  would  be  like  one 
joint-tenant  bringing  detinue  against  another.  There  is  a  distinction 
between  a  permission  and  an  authority.  The  man  who,  pointing  to 
certain  ducks  in  a  pond,  asked  a  bystander  what  he  should  give  him  for 
a  shot  at  them,  and  was  answered  «« half-a-crown,"  received  permission 
to  shoot,  but  no  authority.  Will  it  be  contended  on  the  other  side  that 
a  license  is  an  authority  ?  Wittes, — If  a  man  licenses  me  to  go  over 
his  land,  his  co-tenant  cannot  bring  trespass  against  me.]    Possibly  it 

TOL.  XIIL— 72  8  B  2 


0S6  ATWOOD  V.  EBNIST.    T.  T.  18S8. 

fMLj  be  contended  that  the  defendant  had  a  riglit  to  hold  the  books  sad 
documents  until  the  work  was  done.  That,  however,  is  inco&siatent 
with  Lilley  v.  Barnaley,  1  Gar.  &;  K.  844  (£.  C.  L.  R.  toI.  47),  wheM 
it  was  ruled  by  Rolfe,  B.,  that,  if  A.  deliver  a  chattel  to  B.  under  a 
contract  by  the  latter  to  perform  certain  work  thereon  at  a  fixed  price, 
and,  before  such  work  is  completed,  A.  countermand  the  order,  aad 
4emand  the  chattel  from  B.,  at  the  same  time  tendering  a  sum  aoflieient 
to  pay  for  the  work  actually  done,  he  will  be  entitled  to  maintain  trover 
therefor,  without  tendering  the  contract  price.  The  defendant  having 
received  the  books  from  the  plaintiff,  he  waa^estopped  from  saying  that 
the  plaintiff  was  not  entitled  to  have  them  redelivered  to  him.  As 
purser,  t^e  plaintiff  had  a  special  property  in  these  books  and  doeu- 
ments :  and  some  of  them  were  especially  belonging  to  him,  and  essential 
lo  the  passing  of  bis  accounts. 

WilleSy  in  support  of  the  rule. — ^The  fifth  plea, — ^wfaidi  is  ^e  material 
*RR71  one,— is  a  perfectly  good  plea :  the  only  ^question  is  whether  it 

-*  is  proved  in  point  of  fact.  It  amounts  to  this,  that  the  pocfees- 
aion  of  the  defendant  was  assented  to  and  licensed  by  one  who  was  a 
Ijoint-tenant  of  the  diattels  in  question  with  the  plaintiff.  The  lic^iae 
of  a  joint-tenant,  whether  of  land  or  of  chattels,  is  sufficient  to  justify 
the  licensee  to  do  any  act  therewith  which  might  lawfully  be  done  by  Ae 
licensor  himself.  Thus,  in  Donaldson  v.  Williams,  1  G.  k  M.  845,t  it 
was  held  that  one  of  two  partners,  joint4enants  of  a  house  where  their 
joint  business  is  carried  on,  has  a  right  to  uuthorise  -a  weekly  servant  to 
remain  in  the  house,  though  the  other  partner  has  regularly  given  him^ 
week's  notice  to  leave  the  same.  {j£RVis,  C.  J. — ^Does  a  delivery  by 
A.  prove  a  delivery  by  A.  and  B  ?]  The  only  difficulty  arises  from  the 
absence  of  the  repetition  of  the  words  *' jointly  widi  the  plaintiC'* 
[Maule,  J. — ^A  license  is  not  compulsory  on  the  licensee:  but,  wbero 
the  license  is  exercised,  does  it  not  become  someilnng  more  than  a  inefB 
license  ?]  The  case  of  the  ducks,  put  by  Mr.  Justice  Maale,  is  disposed 
of  by  Newman  v.  Zachary,  Alleya,  8.  *' Action  aur  le  case.  The 
plaintiff  declares  that  the  defendant  was  his  shepherd,  and  that  two  of 
his  sheep  did  estray^  one  of  wnioh  being  found  again,  the  defendaat 
affirmed  to  be  the  plaintiff's,  whereupon  the  plaintiff  paid  for  the  feed> 
ing  of  it,  and  caused  it  to  be  shorn,  and  marked  with  his  own  mark ;  aad 
.yet  afterwards  the  defendant  malitiose  macbinans  to  disgrace  the  plain- 
tiff, and  knowing  the  said  ^eep  to  be  the  plaintiff's,  false  et  fraudulenter 
affirmavit  to  the  bailiff  of  the  manor  that  had  waifs  and  strays  belongii^ 
to  it,  that  the  said  sheep  was  an  estray ;  whereupon  the  bailiff  seized  it, 
to  his  damage,  &c.  And,  after  a  verdict  for  the  plaintiff,  Latch  moved 
that  there  was  no  cause  of  action,  for  there  is  no  breach  of  trust  in  the 
defendant  as  shepherd ;  and  bis  words  cannot  endamage  the  plaintiff,  for, 
.^^^^^  he  shall  have  his  remedy  against  the  bailiff  of  the  manor  thai 

-'  '^'seized  the  sheep  wrongfully.     Bat  it  was  adjudged  that  ikt 
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motion  would  lie,  because  the  defendant,  by  his  false  practice,  hath  created 
a  trouble,  disgrace,  and  damage  to  the  plaintiff;  and  though  the  plaintiff 
have  cause  of  action  against  the  bailiff,  yet  this  will  not  take  off  his 
action  against  the  defendant  in  respect  of  the  trouble  and  charge  which 
be  must  undergo  in  the  recovery  against  the  bailiff.  And  Hales  said, 
that,  if  one  slander  my  title,  whereby  I  am  wrongfully  disturbed  in  my 
possession,  though  I  have  remedy  against  the  trespassers,  I  shall  bane 
an  action  against  him  that  caused  the  disturbance."  So,  the  man  who 
took  the  half-crown  for  the  shot  would  be  liable  to  the  owner  of  the 
ducks  for  the  injury  occasioned  by  his  assuming  to  have  power  to  lioense 
or  permit  the  trespass.  [Jervis,  C.  J. — If  one  joint-tenant  may  grant 
a  license,  may  not  another  revoke  it  ?]  Not  for  his  co-tenant ;  and 
certainly  not,  where  it  has  been  acted  on :  if  he  might,  the  matter  shoiild 
oome  by  way  of  replication.  The  license  or  consent  here  gii^en  by  tbe 
resolution  of  the  27th  of  June,  1851,  continued  operative  down  to  the 
time  of  the  trial.  The  authority  was,  to  hold  the  books,  papers,  and 
documents  until  the  work  was  done :  4ind  it  appeared,  that,  without  any 
default  in  the  defendant,  the  work  had  not  been  completed.  There  was 
no  evidence  that  any  of  the  other  persons  jomtly  interested  with  the 
plaintiff,  intended  the  authority  to  be  revoked.  The  only  question  is, 
whether  proving  that  certain  persons  who  were  interested  jointly  with  the 
plaintiff,  jointly  with  the  plaintiff  delivered  the  books  and  papers  to  the 
defendant,  proves  the  plea.  One  of  several  joint-tenants  may  authorize 
a  dealing  with  the  joint  property,  but  all  must  join  in  an  action  for  an 
injury  to  it, — as  all  who  are  jointly  interested  in  a  covenant  must  sue 
for  a  breach  of  it,  though  a  release  by  one  is  sufficient.  So,  a  bailment 
by  one  is  proved  by  showing  a  bailment  by  him  jointly  with  his  com- 
panions. And  see  Wallace  v.  '^Kelsall,  7  M.  &  W.  264,t  and  r^ooq 
Prior  V.  Hambrow,  8  M.  &  W.  878.t  [A^land  referred  to  ^ 
Jones  V.  Smith,  1  Exch.  881  .f] 

Mauls,  J. — It  appears  to  bie  that  the  rule  ought  to  be  made  absolute 
to  enter  a  verdict  for  the  defendant  on  the  fifth  issue.  That  plea,  as  it 
seems  to  me,  is  a  good  plea,  and  was  substantially  proved.  *  The  defence 
it  sets  up  is  this,  that  the  books,  papers,  and  documents  sought  to  be 
recovered  in  this  action  were  delivered  to  the  defendant  by  certain 
persons  entitled  to  the  property  in  and  possession  of  them  jointly  with 
the  plaintiff,  and  that  he  detains  them  with  the  consent  and  license  of  the 
persons  so  jointly  interested  with  the  plaintiff.  The  defendant  neither 
affirms  nor  denies  that  the  plaintiff  delivered  the  books,  &c.,  to  him ; 
what  he  alleges,  is,  that  the  other  owners  delivered,  and  that  he  detains 
them  by  their  authority,  with  their  license  and  assent.  Now,  where 
several  joint-owners  of  a  chattel  deliver  it  to  a  third  person,  he  may 
detain  it  until  all  the  joint-owners  require  him  to  return  it.  If  some  of 
them  ask  him  to  return  it,  and  others  desire  him  to  keep  it,  the  bailee  is 
not  liable  to  an  action  at  the  suit  of  those  who  so  ask  for  a  return.     If 
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that  irere  not  80,  each  might  have  an  action,  and  so  the  bailee  might  be 

harassed  with  as  many  actions  as  there  were  joint-owners.     It  seems  to 

me  to  be  perfectly  clear,  that,  if  two  joint-owners  of  a  chattel  concor  in 

depositing  it  with  a  third  person,  one  alone  cannot  by  demanding  it 

entitle  himself  to  bring  detinue  for  it.     That  is,  in  substance,  the  defence 

which  the  fifth  plea  sets  up^    If  the  defendant  chooses  to  keep  the  books 

and  papers  in  pursuance  of  the  license  so  given  to  him  by  the  plaintiff's 

co-owners,  it  confers  upon  him  an  authority  to  detain  them,  and  no  actioa 

lies  against  him  for  so  doing.     For  these  reasons,  I  think  the  plea  sets 

up  a  good  defence,  and  that  it  was  in  substance  proyed.     An  attempt 

*ft901  ^^  niade  '*'to  draw  a  distinction  between  some  of  the  documents 

^  and  the  others,  in  respect  of  the  position  in  which  the  plaintiff 

stood  as  purser  of  the  mine,  and  having  occasion  to  keep  them,  to  the 

exclusion  of  the  other  adventurers,  at  all  events  until  he  had  passed  his 

accounts.     It  cannot  be  denied  that  there  might  have  been  an  agreement 

that  one  of  the  joint-owners  of  the  chattels  in  question  might  be  entitled 

to  the  sole  possession  of  it  for  a  certain  time  or  for  a  certain  purpose* 

But  no  such  agreement  was  proved  here.     The  mere  fact  of  At  wood, 

who  was  the  purser  of  the  mine,  having  on  former  occasions  retained  the 

custody  of  certain  of  the  vouchers  and  documents  until  his  accounts  had 

been  passed,  does  not  amount  to  such  evidence  as  will  take  this  out  of 

the  ordinary  case  of  a  joint-ownership  of  property  of  which  one  of  the 

joint-owners  happens  to  have  the  custody.     To  some  extent,  no  doubt, 

these  documents  might  be  called  the  plaintiff^'s  vouchers ;  but  the  main 

and  principal  object  of  them  was,  to  vouch  for  the  company  against 

persons  with  whom  they  had  had  dealings.     That  being  all  the  evidence 

as  to  these  documents,  I  do  not  think  the  special  right  suggested  could 

be  found.     The  case,  therefore,  resolves  itself  into  the  simple  case  of 

several  joint-owners  of  a  chattel  handing  it  over  to  a  third  person,  and 

not  agreeing  to  recall  it,  and  one  of  them  desiring  to  have  it  given  back 

into  his  exclusive  custody,  the  others  not  concurring  in  that  desire,  but 

being  willing  that  it  shall  still  remain  in  the  custody  of  such  third  person. 

That,  I  think,  constitutes  a  sufficient  defence,  and  that  is  what  the  plea 

states,  and  what  was  proved.     I  therefore  think  the  rule  must  be  made 

absolute  in  the  way  I  have  already  stated. 

Gresswell,  J. — I  am  of  the  same  opinion.  According  to  the  arrange- 
ment made  at  the  trial,  I  think  we  are  bound  to  make  the  rule  absolute* 
*8Q11  ^^  Appears  that  ^the  books,  papers,  and  documents  which  the 
^  plaintiff  seeks  by  this  action  to  recover,  were  put  into  the  hands 
of  the  defendant  by  the  concurring  will  of  all  the  joint-owners,  and  that 
the  license  or  authority  to  hold  them  which  was  so  conferred  upon  the 
defendant,  has  never  been  withdrawn.  There  was  no  evidence  to  show 
that  the  plaintiff  had  any  authority  to  demand  them  back  on  behalf  of 
all  the  parties  interested :  indeed,  he  did  not  affect  to  do  so.  The  plea 
is  a  good  plea,  and  the  defence  proved.     An  attempt  was  made,  upon 
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the  argument  of  the  role,  to  distinguish  some  of  the  documents  from  the 
others,  on  the  ground  that  the  plaintiff,  by  reason  of  his  position  as 
purser  of  the  mine,  had  a  special  right  to  their  custody  until  his  accounts 
were  passed.  But  I  do  not  perceive  that  any  such  distinction  was  urged 
at  the  trial :  and  the  understanding  upon  which  the  leave  to  move  was 
reserved,  was,  that  a  verdict  should  be  entered  for  the  plaintiff,  if  the 
court  should  think  that  either  of  the  pleas  was  proved.  I  think  the  fifth 
plea  is  proved  affirmatively:  it  was  proved  that  the  documents  were 
delivered  to  the  defendant  by  all  the  joint-owners,  with  authority  to  him 
to  hold  them,  and  that  that  authority  has  never  been  withdrawn.  There 
was  I  think,  some  evidence, — and  in  this  I  differ  in  a  slight  degree  with 
my  Brother  Maule, — ^from  which  the  jury  might  have  been  warranted  in 
inferring  that  the  plaintiff,  in  his  character  of  purser,  should  have  the 
sole  custody  of  the  vouchers  for  payments  until  his  accounts  were  passed : 
but  I  do  not  think  the  fact  was  so  established  that  we  can  deal  with  it 
as  a  fact  proved.  Upon  the  whole,  I  agree  that  the  defendant  is  entitled 
to  a  verdict  on  the  fifth  issue. 

Talfourd,  J. — I  am  entirety  of  the  same  opinion.  I  think  the  fifth 
plea  discloses  a  substantial  answer  to  the  action,  and  that  it  was  sub- 
stantially proved.  It  was  '^shown  that  the  books  and  other  r^oqo 
documents  sought  to  be  recovered  had  been  deposited  with  the  ^ 
defendant  by  or  with  the  assent  of  all  the  joint-owners,  and  that  his 
authority  to  retain  them  has  never  been  recalled.  I  also  agree  that  the 
attempt  to  distinguish  some  of  the  articles  from  the  others  has  not  been 
successful. 

Jervis,  C.  J. — I  concur  with  my  learned  Brothers  in  thinking  that 
the  rule  should  be  absolute  to  enter  a  verdict  for  the  defendant  on  the 
fifth  issue.  Rule  absolute  accordingly. 


Detinue  will  not  lie  eioept  by  a  penon  bar-    Bell  v.  Hognn,  1  Stewarty  538 ;  Miller  «.  Bai- 
iDg  the  entire  interest  in  the  chattel  laed  for:    man,  11  Alabama,  009. 


TOWNE  t».  D'HEINRICH.    May  28. 

Ib  an  action  for  nee  and  ocenpation,  the  nndereheriff  told  the  Jory  that  "a  eonatmetire  oeen- 
pation"  was  ■nfflctent  to  entitle  the  plainttiT  to  recoTcr,  without  telling  them  what  waa  a  con- 
atmctire  occupation : — Held,  a  misdirection. 

'  This  was  an  action  for  use  and  occupation,  tried  before  the  under- 
sfaeriiT  of  Middlesex  on  the  28th  of  April,  1853. 

On  the  part  of  the  plaintiiT,  it  was  proved,  that,  on  the  24th  of  Sep- 
tember, 1852,  the  defendant  hired  of  the  plaintiff  a  house  and  premises 
in  Wobum  Place,  under  the  following  written  agreement : — 

<«  Memorandum  of  agreement  made  and  entered  into  the  24th  of  Sep* 
tember,  1852,  between  Josiah  Towne,  of,  kc,  of  the  one  part,  and 
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Georgians  D^Heinriob,  of,  fte«,  of  the  otiier  ptrt :  Whereby  tile  add 
Joaiah  Towne  agrees  to  let,  and  the  said  Georgiana  D'Heinricfa  agree* 
to  take^  the  house  and  premises^  with  the  appurtenances  thereunto  be* 
longing,  situate  and  being  No.  12  a.  Upper  Wobnm  Place,  in  the  parish 
of  St,  Paneras,  in  the  countj  of  Middlesex,  for  the  term  of  three  years 
from  the  2dth  day  of  September,  1852,  at  the  rent  or  sum  of  75^  per 
^MV\  ^^^^^i  clear  of  all  deductions  whatsoever,  and  ^payable  quar- 
^  terly,  on  the  usual  and  customary  quarter-days, — ^the  first  quar- 
ter to  become  due  and  payable  on  the  25th  day  of  December,  1852. 
The  said  Oeorgiana  D'Heinrioh  agrees  to  pay  the  said  rent  as  the  same 
shall  become  due,  together  with  all  rates^  taxes,  and  assessments,  whe- 
ther parliamentary,  parochial,  or  otherwise  (save  and  exeept  the  land* 
tax  and  landlord*s  property-tax),  and  also  to  keep  the  said  premises  in 
good  and  tenantable  condition,  and  to  deliver  up  the  same  at  the  end 
of  the  term,  together  with  the  several  fixtures  as  per  schedule  thereof 
(which  said  fixtures  the  said  Georgiana  D*Heinrich  is  to  have  the  use  of.) 
The  said  Georgiana  D*Heinrich  also  agrees  not  to  underlet  the  said 
premises,  nor  to  do  any  act,  matter,  or  thing  that  may  be  in  any  wise 
contrary  to  the  covenants  contained  in  the  lease  under  which  the  said 
premises  are  held.  And  it  is  also  agreed  by  and  between  the  said  par- 
ties hereto,  that,  should  the  said  rent,  or  any  part  thereof,  remain 
unpaid  by  the  space  of  twenty-one  days  next  after  the  same  shall  haTS 
become  due  and  demanded,  or  on  the  breach  or  non-performance  or  non- 
observance  of  any  of  the  covenants  herein  mentioned  or  alluded  to  in 
the  lease  under  which  the  premises  are  held,  then  and  in  that  case  it 
shall  be  lawful  for  the  said  Josiah  Towne  into  and  upon  the  said  pre- 
mises, or  any  part  thereof  in  the  name  of  the  whole,  to  re-enter,  re- 
possess, and  enjoy,  and  utterly  to  eject  and  put  out  the  said  Georgiana 
D'Heinrich,  anything  herein  contained  to  the  contrary  in  anywise  not- 
withstanding." 

At  the  time  of  the  letting,  it  was  agreed  between  the  defendant  and 
the  plaintifi^'s  agents,  that,  previously  to  the  defendant's  taking  posses- 
sion, certain  repairs  should  be  done.  The  repairs  were  done,  and  the 
key  left  with  the  agents  at  her  disposal,  but  the  defendant  never  took 
possession. 

*AQ41      ^^^  defendant  stated  that  she  signed  the  agreement  *upon  the 
-'  express  understanding  that  the  repairs  were  to  be  done,  and  she 
was  to  have  possession  of  the  premises  before  the  quarter-day. 

The  undersheriff  told  the  jury,  that,  if  they  believed  the  evidence  of 
the  defendant,  she  was  entitled  to  a  verdict ;  and,  after  reading  over 
the  evidence,  he  said,  that,  to  entitle  the  plaintiff  to  recover,  it  was  not 
absolutely  necessary  that  the  defendant  should  have  actually  occupied 
the  premises,  but  that  a  <«  constructive  occupation"  was  enough. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  182. 15t. 
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Stamm€r$^  ia  the  last  term,  obtaiBed  ft.role  tiiftt  for  a^new  trial,  on 
tile  ground  of  misdirectioDk. 

Quain  now  showed  cause. — The  sheriiF's  notes  do  not  disclose  aU« 
the  evidence  given  at  the  trial:  the  plaintiff's  aflSdavit  supplies  the 
defect.  [Crbsswell,  J. — Can  we  take  affidavits  of  evidence  other  than 
that  which  appears  upon  the  undersheriff's  notes?]  Such  affidavits 
were  held  admissible,  in  Lillej  v.  Johnson,  2  M.  Jt  W.  386.t(/7)  [Jee« 
VIS,  C.  J. — It  is  immaterial  what  the  evidence  was.  What  we  have  to 
deal  with  is,  the  ^misdirection.  Did  the  undersheriff  explain  to  r^AQf- 
the  jury  what  was  a  « constructive  occupation?"]  He  left  the  ^ 
case  to  the  jury  upon  the  whole  of  the  evidence :  and  Smith  v.  Twoart, 
2  M.  &  a.  841  (E.  G.  L.  R.  vol.  40),  3  Scott  N.  B.  172,  shows  that  the 
evidence  justified  the  verdict.  Erskine,  J.,  there  says  :  <«  When  a  party 
takes  premises,  and  has  an  opportunity  to  occupy,  the  mere  fact  that  he 
does  not  occupy  them  does  not  deprive  the  landlord  of  his  remedy  by 
this  form  of  action."  [Maulb,  J. — There  was  some  evidence  of  occa* 
pation  there :  the  defendant  obtained  the  key  for  the  purpose  of  letting 
in  a  person  to  clean  the  house ;  and  he  paid  for  certain  paper  with 
irhich  one  of  the  rooms  was  decorated.  He  would  have  been  a  tres- 
passer, if  he  had  no  right  to  take  possession.]  Lowe  v,  Ross,  5  Exch. 
553,t  shows,  that,  where  there  is  a  present  demise,  an  entry  is  all  that 
is  required  to  enable  the  lessor  to  maintain  an  action  for  use  and  occu- 
pation. [Jervis,  C.  J. — What  evidence  was  there  of  entry  here? 
Maule,  J. — That  case  is  an  authority  to  show  that  use  and  occupation 
will  not  lie  under  the  statute  11  G.  2,  c.  19,  s.  14,  where  there  has  not 
been  an  actual  entry  by  the  lessee.  The  court  do  not  say  that  use  and 
occupation  will  lie  in  all  cases  where  there  has  been  a  sufficient  entry  to 
vest  an  estate.]  In  the  report  of  that  case  in  19  Law  Journ.,  N.  S. 
Exch.  818,  Parke,  B.,  is  represented  to  have  said, — «« The  objection  is, 
that,  until  entry,  the  matter  rests  in  contract."  [Maule,  J. — My 
Brother  Parke  is  there  speaking  of  entry  at  common  law.  Use  and 
occupation  arises  on  the  statute,  not  looking  at  the  title  to  the  land.] 
Debt  for  use  and  occupation,  which  this  is,  lies  at  common  law,  and 
independently  of  the  statute :  Gibson  v.  Kirk,  1  Q.  B.  850  (E.  G.  L. 
R.  vol.  41),  1  Gale  k  D.  252«  [Maule,  J. — There  may  be  an  estate 
vested,  without  use  and  occupation  being  maintainable  at  aU.]  This  is 
not  the  case  of  a  demise  under  seaL    No  entry  was  necessary.     The 

(a)  Lilley  v.  Johnton  is  clearly  wrong,  No  affldftvU  was  there  used  on  moTiDg  for  the  mle, 
f  Kcept  the  mere  affidavit  rerifying  the  undersheriff's  notes,  as  required  by  the  mle  of  Easter 
';:enn,  1834,-4  M.  A  Scott,  484  (B.  C.  L.  R.  toI.  30).  In  the  sabseqntnt  ease  of  Coles  v.  Bnl- 
man,  0  0.  B.  184  (E.  C.  L.  R.  toL  60),  this  eoart  refhsed  to  allow  an  affidavit  to  be  used  to 
supply  a  defect  in  the  secondary's  note,  no  affidavit  other  than  the  affidavit  required  by  the  rul« 
of  court  having  been  used  on  the  motion* 

The  practice  is,  to  allow  affidavits  to  be  used  (or  to  raoelva  itataments  of  eounsoU  1'  eovnsel 
were  present  at  the  trial),  to  show  what  the  dirteUon  was,  but  not  to  vary  the  undersheriff's 
statement  of  the  evidence,  unless  the  moUon  is  fooaded  upon  affidavits  other  than  the  formal 
aflUavii  bf^fore  mentioned. 
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*Mf{l  4^^^^^^^  ^^)  whether,  the  key  being  at  the  disposal  of  the  ^defend- 
^  anty  she  had  not  that  sort  of  constructive  occupation  which  will 
enable  the  plaintiff  to  maintain  the  action.  [Jeryis,  C.  J. — The  onder- 
sheriff,  in  truth,  did  not  leave  the  ease  to  the  jury  at  all.  He  did  not 
explain  what  was  meant  by  a  «  constructive  occupation."]  Assuming 
that  the  direction  of  the  undersheriff  was  not  strictly  accurate,  the 
court  will  not  send  the  case  down  to  a  new  trial,  if  they  can  see  that 
substantial  justice  has  been  done :  Moore  v.  Tuckwell,  1  C.  B.  609  (E. 
G.  L.  B.  vol.  50).  [Jbryis,  G.  J. — ^In  that  case,  the  direction  was  as 
to  the  damages  only.     Here,  it  is  as  to  the  right  of  action.] 

Stammers  was  not  called  upon  to  support  his  rule. 

Jervis,  G.  J. — I  think  the  rule  must  be  made  absolute  for  a  new 
trial.  The  undersheriff  told  the  jury,  that,  in  order  to  entitle  the 
plaintiff  to  maintain  the  action,  it  was  not  necessary  to  show  actual 
occupation,  but  that  a  constructive  occupation  would  suffice.  He 
should  have  gone  on  and  explained  to  them  what  was  meant  by  a  con- 
structive occupation.  The  case  clearly  was  not  so  left  as  to  raise  the 
point. 

The  rest  of  the  court  concurring  Bule  absolute. 
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Tbe  first  count  ebsrged  the  defendants  with  injury  to  the  plaintiff'i  pArty-waU,  bj  eieaTatang  hj 
the  side  of  it,  and  raising  and  overloading  it.  Tlie  defendants  pleaded, — ^first,  as  to  tlM 
raising  and  orerloading,  not  guilty  by  statute, — seoondly,  as  to  the  residue,  payment  iata 
eourt  of  30/.  The  plaintiff  joined  issue  on  the  first  plea,  and  replied  damages  nltr^  to  the 
■eeond.  At  the  trisi,  a  verdict  was  taken  for  the  plaintiiT,  subject  to  an  award,  but  no  power 
was  reserved  to  the  arbitrator  to  certify  for  costs,  under  the  3  A  4  Vict  e.  24,  s.  2.  The 
arbitrator  having  directed  a  verdict  to  be  entered  for  the  ptalotiff  on  the  first  ieane,  damages 
30«.,  and  for  the  defendant  on  the  second  issue : — Held,  that  the  plaintiff  was  deprived  of 
costs,  by  the  3  A  4  Vict  e.  24,  s.  2,  having  '*  recovered  by  the  verdict  of  a  jury  leas  damages 
than  40«." 

The  first  count  of  the  declaration  charged  the  defendants  with 
having  carelessly,  negligently,  wrongfully,  and  improperly  dug  under 
a  party-wall  which  supported  the  plaintiff's  house;  and  also  with 
having  carelessly,  negligently,  wrongfully,  and  improperly  raised  and 
overloaded  the  party-wall,  by  reason  whereof  the  plaintiff's  premises 
were  injured. 

There  was  a  second  count  charging  an  obstruction  by  the  defendants 
of  the  plaintiff's  ancient  lights. 

The  defendants,  as  to  so  much  of  the  first  count  as  charged  tbe 
improperly  raising  and  overloading  the  wall,  pleaded  not  guilty  by 
statute ;  secondly,  as  to  the  residue  of  the  grievances  in  the  first  county 
payment  into  court  of  80^ ;  thirdly,  as  to  the  second  count,  payment 
into  court  of  201. 
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The  plaintiff  joined  issue  on  the  first  plea,  pleaded  damages  ultrft  id 
the  second  plea,  and  took  the  20/.  out  of  court  in  satisfaction  of  the 
damages  claimed  by  the  second  count. 

The  cause  came  on  for  trial  before  Jervis,  O.  J.,  at  the  sittings  ia 
London  after  Trinity  Term,  1852,  when  a  verdict  was  taken  for  the 
plaintiff,  damages  20002.,  subject  to  an  award,  with  power  to  the  arbi* 
trator  to  direct  a  verdict  to  be  entered  for  the  plaintiff  or  the  defend* 
ants,  to  amend  the  record,  and  to  certify  that  the  cause  was  fit  and 
proper  to  be  tried  before  a  judge  of  the  superior  court,  and  that  it  was 
*  a  fit  case  to  be  tried  by  a  special  jury ;  but  no  power  was  reserved  to 
him  to  certify  under  *the  "8  &  4  Viet.  c.  24 ;  the  costs  of  the  r^ioq^ 
action  to  abide  the  event  of  the  award,  and  the  costs  of  the  *- 
reference  and  award  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  by  his  award  directed  a  verdict  to  be  entered  for  the 
plaintiff  on  the  first  issue,  damages  20*.,  and  for  the  defendant  on  the 
second  issue.  A  verdict  was  thereupon  entered  on  the  postea  for  the 
plaintiff,  damages  20*.,  costs  40«.  An  order  was  afterwards  obtained 
by  the  defendants  from  Maule,  J.,  at  Chambers,  to  amend  the  postea, 
by  striking  out  the  award  of  costs.  The  master,  on  taxation,  having 
refused  to  allow  the  plaintiff  any  costs  of  the  trial,  on  the  ground  that 
be  had  recovered  <«by  verdict  of  a  jury,  less  damages  than  40«.,*' 

ITont/manj  in  Easter  Term  last,  obtained  a  rule  calling  upon  the 
defendants  to  show  cause  why  the  taxation  should  not  be  reviewed,  and 
why  (if  necessary)  the  order  of  Ma«le,  J.,  should  not  be  rescinded,  and 
the  award  set  aside,  or  referred  back  to  the  arbitrator,  on  the  ground 
that  he  had  omitted  to  award  anything  to  the  plaintiff  for  his  costs  on 
the  first  issue. 

ffugh  Hill  and  Thruppj  on  a  subsequent  day  in  the  same  term,  showed 
cause. — The  real  question  is,  whether  or  not  this  case  is  within  the  8  &  4 
Vict.  c.  24,  s.  2.  The  1st  section  of  that  act  repealed  the  48  Eliz.  c.  6^ 
80  far  as  it  related  to  costs  in  actions  of  trespass  or  trespass  on  the  case, 
and  also  so  much  of  the  22  k  28  Car.  2,  c.  9,  as  related  to  costs  in  per- 
sonal actions :  and  the  second  section  enacts,  <<  that,  if  the  plaintiff  in. 
any  action  of  trespass,  or  of  trespass  on  the  case,  brought  or  to  be 
brought  in  any  of  Her  Majesty's  courts  at  Westminster,  &c.,  shall  reeovw 
hy  the  verdict  of  a  jury  lea  damagee  than  40«.,  such  plaintiff  shall  not 
be  entitled  to  recover  or  obtain  from  the  defendant  in  respect  of  such 
verdict  any  costs  whatever,  whether,  it  shall  be  given  upon  any 
^issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,  r«oqA 
unless  the  judge  or  presiding  officer  before  whom  such  verdict  ^ 
shall  be  obtained  shall  immediately  afterwards  certify  on  the  back  of 
the  record,  or  on  the  writ  of  trial,  or  writ  of  inquiry,  that  the  action 
was  really  brought  to  try  a  right  besides  the  mere  right  to  recover 
"damages  for  the  trespass  or  grievance  in  respect  for  which  the  action 
shall  have  been  brought,  or  that  the  trespass  or  grievance  in  respect  of 
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vhich  the  action  was  brought  was  wilful  and  malicious."  The  object 
of  that  statute,  like  that  of  the  43  G.  3,  c.  6,  was,  to  put  an  end  to 
frivolous  and  vexatious  suits :  and  the  verdict  is  made  the  test.  Here, 
the  finding  of  the  arbitrator  has  been  substituted  for  the  verdict  of  a 
jury :  and  the  verdict  is  entered  on  the  postea,  damages  20f.  The  costs 
of  the  cause  were  to  abide  the  event ;  and  the  arbitrator  had  no  power 
to  certify  under  the  3  &  4  Vict.  c.  24,  s.  2.  The  cases  under  the  22 
&  23  Car.  2,  c.  9,  are  extremely  analogous.  That  statute, — «<  for  the 
prevention  of  trivial  and  vexatious  suits  in  law,  whereby  many  good 
subjects  of  this  realm  have  been  and  are  daily  undone,  contrary  to  the 
intention  of  the  43  Eliz.  c.  6," — enacted,  «« that,  in  all  actions  of  tres- 
pass, assault  and  battery,  and  other  personal  actions,  wherein  the  judge 
at  the  trial  of  the  cause  shall  not  find  and  certify  under  his  hand  upou 
the  back  of  the  record,  that  an  assault  and  battery  was  sufficiently 
proved  by  the  plaintiff  against  the  defendant,  or  that  the  freehold  or 
title  of  the  land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in 
question,  the  plaintiff  in  such  action,  in  case  the  jury  shall  find  the 
damages  to  be  under  the  value  of  40«.,  shall  not  recover  or  obtain  more 
costs  of  suit  than  the  damages  so  found  shall  amount  unto."  In  Swin- 
glehurst  t;.  Altham,  8  T.  R.  138,  it  was  held  that,  where  a  cause  had 
been  referred  by  a  rule  of  nisi  prius,  and  the  costs  directed  to  abide 
ike  events  that  must  be  taken  to  mean  the  legal  eient:  therefore,  where 
«»Qnni  ^^  action  of  ^trespass  was  brought  for  pulling  down  the  plain- 
^  tiff's' gates,  and  assaulting  him,  and  the  defendants  justified  to 
all  the  counts  except  one,  under  different  rights  of  way,  and  pleaded 
not  guilty  to  the  whole ;  and  under  the  rule  of  reference  the  arbitrator 
awarded  a  right  of  way  to  the  defendants  different  from  any  of  those 
pleaded  by  them,  and  awarded  5«.  damages  to  the  plaintiff  for  the  as- 
sault, as  having  been  committed  when  the  defendants  were  attempting 
to  exercise  a  right  of  way  negatived  by  the  arbitrator, — it  was  held, 
that  the  plaintiff  could  recover  no  more  costs  than  damages,  for,  that 
the  arbitrator's  award  was  not  tantamount  to  a  judge's  certificate  under 
the  22  k  23  Car.  2,  c.  9.  So,  in  Ward  v.  Mallinder,  5  East,  489,  it 
was  held,  that,  where  a  verdict  is  taken  for  10Z.«  in  trespass,  subject  to 
«n  award  of  damages,  and  the  coete  to  abide  the  events  if  the  arbitrator 
give  less  than  40s.  damages,  the  plaintiff  cannot  have  his  costs,  thoagh 
it  be  also  found  that  the  trespass  was  wilful^  and  that  the  defendant 
ahould  pay  the  plaintiff  his  costs ;  for,  the  costs  being  directed  to  abide 
the  evenly  means  the  legal  event ;  and  the  authority  of  a  judge  to  cer- 
tify for  costs  under  the  22  &  23  Car.  2,  c.  9,  where  the  trespass  is 
wilful,  is  not  transferred  to  the  arbitrator  under  such  a  rule  of  refer- 
ence. <<  It  is  to  be  regretted,"  said  Lord  Ellenborough,  <«  that  no  pr<h 
vision  was  made  in  the  rule  of  reference  for  the  event  which  has  hap- 
pened, of  the  arbitrator's  finding  the  damages  to  be  under  40s.,  but  that 
tbe  trespass  was  wifful^  in  which  case  a  judge's  certificate,  if  the  cause 
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had  been  tried  and  the  same  conclusion  come  to  before  the  court,  would 
hare  carried  costs.  We  have,  however,  the  authority  of  a  decided  case 
(Swinglehurst  v.  Altham)  that  an  arbitrator  is  not  in  this  respect  sub- 
stituted in  the  place  of  a  judge,  to  whom  alone  the  statute  has  given 
the  power  of  certifying  for  costs.  Then,  tlie  case  stands  as  a  verdict 
for  10«.  damagesi  without  a  ^certificate ;  and  the  costs  being  by  r^ion-i 
the  rule  of  reference  to  abide  the  events  must  be  taken  to  mean  *- 
the  legal  event ;  and  therefore  the  plaintiif  cannot  have  costs."  If  no 
money  had  been  paid  into  court  here,  this  case  would  have  been  governed 
by  those  two  authorities.  Does,  then,  the  payment  of  money  into  court 
make  any  difference  ?  Sharp  v.  Eveleigh,  20  Law  J.,  N.  S.,  Exch.  282, 
shows  that  it  does  not.  That  was  an  action  of  covenant  by  the  plain- 
tiff, a  tenant,  against  the  defendant,  his  landlord,  for  the  non-repair  of 
premises  demised.  The  first  breach  alleged  the  pulling  down  of  a  sta- 
ble, &c.,  and  the  second  an  omission  on  the  part  of  the  defendant  to 
repair  other  parts  of  the  premises.  The  defendant  traversed  the  first 
breach,  and  paid  202.  into  court  on  the  second  breach.  The  plaintiff 
replied  damages  ultr&.  At  the  trial,  before  Parke,  B.,  the  cause  was 
referred,  with  power  to  the  arbitrator  to  certify  as  a  judge  at  nisi  prius 
might  have  done.  The  arbitrator,  as  to  the  first  breach,  found  for  the 
plaintiff,  damages  1«.,  and  on  the  second  breach  found  for  the  defend- 
ant ;  and  he  gave  no  certificate  as  to  costs,  both  parties  having  desired 
him  not  to  do  so.  The  plaintiff,  being  dissatisfied  with  the  taxation, 
applied  to  Parke,  B.,  to  certify  for  costs  under  the  12th  section  of  the 
13  &  14  Vict.  c.  61 :  the  learned  Baron  refused  to  certify  under  that 
section,  but  gave  a  certificate  under  s.  13,  to  the  effect  that  the  action 
was  brought  for  a  cause  in  which  concurrent  jurisdiction  was  given  by 
the  9  &  10  Vict.  c.  95,  s.  128.  An  attempt  was  afterwards  made  to 
review  that  decision,  but  without  success.  [Jbrvis,  C.  J. — How  does 
that  bear  upon  this  case  ?]  The  certificate  would  have  been  unneces- 
sary, if  a  recovery  by  payment  into  court  be  a  recovery  by  verdict.  In 
Prew  V.  Squire,  10  G.  B.  912  (E.  C.  L.  R.  vol.  70),  this  court  held,  that 
a  judgment  on  demurrer  is  not  a  judgment  by  default  within  the  mean- 
ing of  the  11th  section  of  the  13  &  14  Yict.  c.  61 ;  and  therefore  where 
a  ^plaintiff  recovered  less  than  202.  upon  an  assessment  of  da-  r^nrxn 
mages  on  a  writ  of  inquiry,  after  a  judgment  on  demurrer,  he  *- 
was  not  entitled  to  costs.  So,  in  Crosse  v.  Seaman,  10  G.  B.  884  (E. 
C.  L.  R.  vol.  70),  it  was  held  to  be  no  ground  for  a  suggestion  under 
the  London  small  debts  act,  10  &  11  Yict.  c.  Ixxi.,  s.  113,  that  the  debt 
has  been  reduced  below  202.  by  a  payment  into  court  under  a  plea  of 
tender.  [Jkrvis,  C.  J. — In  Crosse  v.  Seaman,  11  C.  B.  524  (E.  C.  L. 
K.  vol.  78),  my  Brother  Maule  says  that  <<  the  spirit  of  the  thing  is, 
that  the  plaintiff  shall  not  lose  his  costs,  where  he  has  obtained  bjf  the 
action  more  than  202."]  It  has  been  held,  that  the  8  &  4  Yict.  c.  24, 
applies  only  to  the  case  of  issues  tried  or  assessments  of  damages  on 
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a  judgment  by  default  and  not  to  a  judgment  on  demarrer.  Thia  wai 
decided  in  Taylor  v.  Rolf,  5  Q.  B.  887  (E.  C.  L.  R.  vol.  48),  1  Dav.  k 
M.  229,  followed  by  Poole  v.  Grantham,  7  M.  ft  O.  1088  (E.  C.  L.  TL 
vol.  49),  8  Scott,  N.  b.  722.  The  case  is  as  ttinch  vrithin  the  tnischief 
which  the  statutie  proposed  to  remedy,  whether  the  suit  is  frivolona  m 
its  commencement,  or  is  frivolonsly  continued  after  a  ffufficient  "som  has 
been  paid  into  court  by  the  defendant.  The  plaititiiT  here  has  not  recd* 
vered  by  the  verdict  of  a  jury  more  than  20#.  The  court  tnnst  adopt 
the  plain  grammatical  construction  of  the  wotds  bf  the  statate,  unleat 
some  manifest  incongruity  or  injustice  results  from  so  reading  them. 

Bramwell  and  Bant/many  in  support  of  the  rule. — Upon  the  plaia 
aitd  unambiguous  language  of  the  statute,  the  plaintiff  in  this  case  ia 
entitled  to  his  costs.  Th6  argument  on  the  other  side  amounts  to 
this, — suppose  trespass  done  to  a  house  and  latid,  the  actual  damage 
b^ing  402.,  and  the  defendant  brings  into  court  887.  0«.  H^d.j  and  npote 
an  issue  of  damages  ultrsl  the  plaintiff  gets  a  Verdict  for  88*.  11  jd.,  fae 
is  to  lose  his  costs.  Such  is  the  absurdity  ^6  which  the  argument 
*QO^l  *leads.  [Jbrvis,  C.  J. — It  is,  nevertheless,  what  Lord  DenmaA 
^  meant.]  The  title  and  the  preamt)!^  to  the  act  show  that  it  was 
levelled  at  trivial  and  vexatious  suits.  Can  it  be  said  that  a  suit  n 
trivial  and  vexatious  when  the  plahitifr  ib  coWfbasedly  entitled  to  381. 
0^.  0^(2.  ?  It  would  be  most  unreasonable  to  hold  that  the  legislatare 
intended  that  the  party  injured  should  be  compensated  only  to  the  er* 
tent  of  a  fraction  of  bis  right.  The  suit  is  not  affected  by  the  act  at 
all,  unless  it  is  frivolous.  [^Hill. — The  ciaus^  of  action  in  respect  of 
which  the  money  was  paid  into  court,  was  altogether  separate  and  di^ 
tinct  from  that  in  respect  of  whicfh  the  plaintiff  has  by  the  verdict 
recovered  20^.]  The  statute  deprives  the  pliEiintiff  of  costs  where  h^ 
«  recovers  by  the  verdict  of  a  jury  less  damages  than  408.*'  The  meaning 
is,  that  he  shall  have  no  costs  where  he  shall  recover  less  damages  that 
40».,  and  that  by  the  vetdict  of  a  jury,  Thie  certiffciate  is  to  be  given 
with  reference  to  the  entire  action.  [Williams,  J. — Is  not  this  plaitt- 
tiff  in  the  predicament  of  a  plaintiff  who  has  recovered  by  the  Terdi<ft 
of  a  jury  less  damages  than  409.  ?]  It  is  submitted  that  be  is  ncft^ 
[Jervis,  C.  J. — You  are  seeking  to  get  your  feofifts,  not  in  respe^et  of 
the  verdict,  but  in  respect  of  the  payment  into  court.]  Can  a  suit  be 
called  frivolous  in  which  the  plaintiff  ol>tains  hy  means  of  his  writ  51/.? 
In  Richards  t^.  Bluck,  6  C.  B.  443  (E.  0.  L.  R.  vol.  60),  in  covenant 
cfn  a  farming  lease,  the  defendant  paid  102.  into  court  upon  OM  breadi, 
which  sum  the  plaintiff  accepted :  the  plaintiff  obtained  a  verdict  in 
respect  of  another  breadh,  with  Is.  ditraages :  the  judge  certXe'd,  undifr 
the  48  Eliz.  c.  6,  s.  2,  ^  that  the  Jtifj  in  this  caMe  found  a  verdict  (tfr 
1«.  and  no  mor^  ;'*  aYid  tt  Vas  held,  tfhM,  notwithstanding  this  certS- 
cate,  the  plaintiff  Was  etititledto  bostb,— 4he  case  tot  being  within  the 
mischief,  thotfgh  intyih  the  stri<it  %6td»  Of  Ibft  ft«t.     Mside^  J.,  thene 
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saya :  <<  The  apirit  of  the  statute  of  Elizabeth  is,  that,  ^here  *an  r^^^ 
action  is  brought  for  a  trifling  amount,  and  the  plaintiff  does  not,  ^ 
in  the  course  of  the  action,  recover  more  than  40^.,  he  shall  have  iSi<f 
more  costs  than  damages.  But,  inhere  it  is  clear  that  the  plaintiff  i^ 
entitled  to  recover  more  than  40#.,  and  he  has  in  fact,  by  bringing  the 
action,  recovered  more  than  40«.,  the  case  is  not  within  the  statute. 
The  cases  decided  on  the  48  Q.  8,  c.  46,  s.  8,  are  favourable  to  this 
view.  Abbott,  C.  J.,  in  Davey  v.  Renton,  2  B.  &  C.  711  (E.  C.  L.  E, 
vol.  10),  4  D.  &  R.  186  (E.  C.  L.  R.  vol.  16),  on  the  43  6.  3,  c.  46,  s. 
8,  being  cited,  says, — « It  is  very  desirable  to  lay  it  down  as  a  genera,! 
rule,  that,  where  money  is  paid  into  court  by  the  defendant,  and  take^ 
out  by  the  plaintiff,  in  an  early  stage  of  the  cause,  that  that  shall  npt 
be  considered  as  a  sum  recovered  by  the  plaintiff,  within  the  meaning 
of  the  statute.  The  fact  of  the  plaintiff's  taking  the  money  out  of 
court,  is  not  conclusive  against  his  right  to  recover  a  larger  sum :  he 
may  have  been  induced  to  accept  the  smaller  sum,  to  save  the  expense 
of  litigation.  It  is  the  sum  accepted  by  the  plaintiff  in  lieu  of  the  sum 
which  he  might  perhaps  have  recovered  if  he  had  proceeded  to  judg- 
ment. We  are  all  of  opinion  that  the  statute  does  not  apply  to  such  a 
case.*  If  so,  a  payment  into  court  equally  takes  a  case  out  of  the  sta-* 
tute  of  43  Eliz.  c.  6.  This  statute  does  not  receive  much  light  from 
the  authorities.  But  I  think  we  can  see,  notwithstanding  the  certifi- 
cate, that  this  action  is  brought  to  recover  more  than  40«.,  and  that 
more  than  40«.  has,  in  fact,  been  recovered.*'  The  decisions  upon  the 
43  G.  8,  c.  46,  8.  8,  show  the  extent  to  which  the  courts  will  go  i^ 
moulding  the  words  of  the  statute,  in  order  to  prevent  injustice.  Speak- 
ing of  the  construction  of  words  in  a  statute,  Parke,  B.,  says,  in  Miller 
V.  Salomons,  7  Exch.  546,t — <<  It  is  true  that  words  which  are  plai^ 
enough  in  their  ordinary  sense,  may,  where  they  would  involve  any 
absurdity  or  inconsistency,  or  repugnance  to  the  clear  intention  of  the 
legislature,  to  be  ^collected  from  the  whole  of  the  act,  or  acts  r^qr^f- 
|n  pari  materifi  to  be  construed  with  it,  or  other  legitimate  ^ 
grounds  of  interpretation,  be  modified  or  altered,  so  as  to  avoid  thi^t 
absurdity,  inconsistency,  or  repugnance,  but  no  further.  In  Taylor  v. 
^olf,  5  Q.  B.  337  (E.  C.  L.  R.  vol.  48),  1  Day.  &  M.  229,  this  point 
was  not  decided.  And  in  Poole  v.  Grantham,  7  M.  k  6.  1030  (E.  C. 
{i.  R.  vol.  49),  8  Scott,  N.  R.  722,  the  plaintiff  recovered  less  than  40«, 

Cur.  adv.  vult. 
.  Jervis,  C*  Jm  nqw  delivered  the  judgment  of  the  court : — We  havp 
spoken  to  i\^e  judges  of  the  other  courts,  and  we  are  all  of  opinion  thf^t 
the  rule  in  this  c^se  should  be  discharged.  The  first  count  of  the  de? 
claration  charged  the  defendants  with  wrongfully  excavating  under  a 
party-wall,  find  also  with  overloading  it  by  building  upon  it,  to  the 
iiyury  of  the  plaintiff's  premises.  There  was  a  second  count,  for  ob- 
structing the  plaintiff's  ancient  lights.   The  defendants  pleaded, — first, 
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as  to  the  raising  and  overloading  the  party-wall,  not  guilty  by  statntei 
— secondly,  as  to  the  residue  of  that  count,  payment  of  802.  into  court 
— thirdly,  as  to  the  second  count,  payment  into  court  of  201.     The 
plaintiff  joined  issue  on  the  first  plea,  replied  damages  ultrft  to  the 
second,  and  took  out  of  court  the  20L  in  satisfaction  of  the  damages  in 
the  second  count.     The  cause  was  referred,  the  costs  of  the  suit  to 
abide  the  event,  and  the  costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator ;  but  no  power  was  reserved  to  the  arbi- 
trator to  certify  under  the  8  &  4  Vict.  c.  24.     The  arbitrator  having 
by  his  award  directed  a  verdict  to  he  entered,  for  the  plaintiff  on  the 
first  issue,  damages  20«.,  and  for  the  defendants  on  the  second  issue, 
the  master  declined  to  allow  the  plaintiff  any  costs  of  the  cause :  and 
my  Brother  Maule  thought  the  master  had  done  right.     It  is  admitted 
*Q(\(\1  ^^^^  ^^^  finding  of  the  arbitrator  ^stands  in  the  place  of  a  ver- 
^  diet  of  a  jury:  and  the  whole  question  turns  upon  the  2d  section 
of  the  8  &  4  Vict.  c.  24,  which  enacts  «<  that,  if  the  plaintiff  in  any 
action  of  trespass,  or  of  trespass  on  the  case,  brought  or  to  be  brought 
in  any  of  her  Majesty's  courts  of  record  at  Westminster,  &c.,  shall 
recover  by  the  verdict  of  a  jury  lees  damages  than  40«.,  such  plaintiff 
shall  not  be  entitled  to  recover  or  obtain  from  the  defendant,  in  respect 
of  such  verdict,  any  costs  whatever,  whether  it  shall  be  given  upon  any 
issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,  unless 
the  judge  or  presiding  ofiicer  before  whom  such  verdict  shall  be  obtained 
shall  immediately  afterwards  certify  on  the  back  of  the  record,  or  on 
the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought 
to  try  a  right  besides  the  mere  right  to  recover  damages  for  the  tres- 
pass or  grievance  for  which  the  action  shall  have  been  brought,  or  that 
the  trespass  or  grievance  in  respect  of  which  the  action  was  brought 
was  wilful  and  malicious."     It  is  conceded  that  the  plaintiff  here  has 
recovered  by  that  which  is  by  the  consent  of  the  parties  substituted  for 
the  verdict  of  a  jury,  viz.,  the  award  of  the  arbitrator,  less  than  40«., 
though  he  has  taken  out  of  court  SOL  and  202.     That,  it  was  said,  is 
not  a  recovery  by  the  verdict  of  a  jury :  and  it  was  contended  that 
the  meaning  of  the  act  is,  that,  if  the  plaintiff  shall  recover  less 
damages  than  40«.,  and  that  by  the  verdict  of  a  jury,  he  shall  have  no 
costs ;  whereas,  here,  inasmuch  as  the  plaintiff  has  recovered  hf  the 
action  51Z.,  there  is  nothing  in  the  statute  to  take  away  his  right  to 
full  costs.     A  contrary  construction,  it  was  urged,  would  in  all  cases 
enable  a  defendant  by  paying  money  into  court  to  deprive  the  plaintiff 
of  89«.  of  his  legitimate  damages.     That  undoubtedly  will  be  the  effect 
of  our  decision.     The  words  of  the  statute,  however,  are  plain, — »*if 
the  plaintiff  shall  recover  by  the  verdict  of  a  jury  less  damages  than 

*Q071  ^^^'f*  ^®  ^^^^'  ^^^  *^^  entitled  to  any  costs.     Here,  the  plain* 
*'  tiff  has  recovered  less  damages  than  40a.     The  rule,  therefore, 
must  be  discharged.  Rule  discharged. 
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ELLABT  V.  MOORE.    May  9. 

The  plaintiff  gara  notice  of  triel  for  the  Jir§i  fitting  in  London  in  Easter  Term,  which  wax 
the  23d  of  April:  on  the  20th  of  April,  he  gave  the  defendant  notice  that  the  caoee  woald  he 
taken  aa  an  andefended  eanae  at  the  tecoHd  litting  (which  wonld  he  on  the  2tftb):  the  canae 
waa  ealled  on  and  tried  at  the  Jlrtt  ■itting,  and  a  verdict  found  for  the  plaintiff, — the  defend- 
ant not  appearing : — Held,  that  the  defendant  waa  too  late,  on  the  6th  of  May,  to  move  to  left 
aaide  the  trial  and  proceedings  for  irregnlarity. 

This  was  an  action  upon  an  attorney's  bill.  On  the  24th  of  March, 
the  plaintiff  gave  notice  of  trial  for  the  firBt  sitting  in  London  in 
Easter  Term,  which  was  the  22d  of  April.  On  the  20th  of  April,  the 
defendant  was  served  with  a  notice  that  the  cause  would  be  taken  and 
tried  as  an  undefended  cause  at  the  second  sitting  in  Easter  Term. 
The  cause  was  tried  as  an  undefended  cause  on  the  22d  of  April, — the 
first  sitting, — the  defendant  not  appearing ;  and  a  verdict  was  found 
for  the  plaintiff  for  221.  ISs.  6d. 

Lydekker^  on  the  6th  of  May,  obtained  a  rule  calling  upon  the  plsin- 
tiff  to  show  cause  why  the  trial  and  all  subsequent  proceedings  should 
not  be  set  aside,  for  irregularity.  He  also  produced  an  affidavit  of 
merits. 

Wood  showed  cause. — The  motion  is  too  late :  it  should  have  been 
made  within  four  days  after  the  trial :  Reg.  Oen.  Hilary  Term,  1853, 
r.  50, — <«No  motion  for  a  new  trial,  or  to  enter  verdict  or  nonsuit, 
motion  in  arrest  of  judgment,  or  for  judgment  non  obstante  veredicto, 
shall  be  allowed  after  the  expiration  of  four  days  from  the  day  of  trial, 
nor  in  any  c  se  after  the  expiration  of  the  term,  if  the  cause  be  tried  in 
term,  or  after  the  expiration  of  the  first  four  days  of  the  ensuing  term 
when  the  cause  is  tried  out  of  term." 

*HawkinSj  in  support  of  the  mle.-*-The  defendant  was  not  p^^q/vA 
bound  to  come  within  four  days.  He  would  be  in  time  at  any  '- 
time  before  the  period  had  elapsed  for  taking  the  next  step.  [Jervis, 
C.  J. — He  was  bound  to  come  within  the  four  days.  The  rule  is  im- 
perative :  and  it  is  safer  to  adhere  to  it  strictly.]  This  was  a  clear 
irregularity  or  breach  of  faith.  [Jbrvis,  C.  J. — Suppose  there  had 
been  no  notice  of  trial  at  all,  and  yon  knew  it,  must  you  not  have  come 
within  the  four  days  ?]  There  is  an  affidavit  of  merits.  [Jervis,  C. 
J. — That  will  not  help  you,  where  you  are  not  in  a  condition  to  move.] 
The  defendant  is  willing  to  bring  the  money  into  court. 

Jervis,  G.  J. — We  cannot  make  any  terms,  unless  the  plaintiff  will 
consent.  But,  in  all  probability,  if  the  defendant  will  bring  50Z.  into 
court  to-morrow,  the  plaintiff  will  consent  to  the  rule  being  made  abso- 
lute for  a  new  trial,  without  costs ;  otherwise  the  rule  to  be  discharged 
with  costs, — the  defendant  to  pay  the  costs  of  the  first  trial  if  he  fails 
upon  the  second. 

The  plaintiff  consenting,  Rule  accordiogly. . 
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•909]  *JEWELL  ».  PARR.    May  27. 

In  aMOH|»i!t  by  endonee  agsiart  aoeepl«>r»  the  defendanl  i^ImmM  that  he  sMtyttd  the  biU  frr 
the  aeoommodation  of  the  drawer,  that  the  drawer  DegotUtod  it  for  hie  own  u«e,  and  paid  tt 
at  matarity,  that  it  waa  delivered  by  the  holder  to  the  drawer,  who,  withoat  the  conaeat  of 
the  defeDdant,  and  without  hariag  it  re^atanped,  eaderaed  it  to  the  plaiatiff.  It  appealed, 
on  the  prodaetSon  of  the  bill,  that  the  defeodaat'a  saao  waa  written  on  the  back,  and  that 
there  waa  a  memorandum  on  the  face  of  it  denotinf^  the  time  of  ita  maturity ;  and  it  wis 
proved  that  the  bill  waa  delivered  by  the  drawer  to  the  plaintiff  after  that  date : — Held, 
no  evidence  to  ihow  that  the  bill  had  been  neicotialed  by  the  drawer  and  paid  by  him  at 
matnrity. 

This  was  an  action  by  endorsee  againat  acceptor  upon  a  bill  of 
exchange  for  1002.  drawn  by  one  J.  F.  Allen,  on  the  12th  of  June,  1848, 
upon  and  accepted  by  the  defendant,  payable  to  Allen's  own  order  three 
months  after  date,  and  endorsed  by  Allen  to  the  plaintiff* 

As  to  the  first  plea,  the  jury  were  discharged,  by  consent. 

The  second  plea, — which  was  founded  on  the  plea  in  Lazarus  v.  Cowie, 
8  Q.  B.  459  (E.  G.  L.  R.  vol.  43),  2  Qale  k  D.  487,— stated  that  the 
bill  was  accepted  by  the  defendant  before  it  became  due,  at  the  request 
and  for  the  accommodation  of  J.  F.  Allen,  to  enable  him  to  raise  money 
thereon  or  endorse  the  same  for  his  own  use  before  the  same  should 
become  due,  and  not  otherwise  ;  that  there  never  was  any  value  or  con- 
sideration for  the  said  acceptance  or  payment  by  the  defendant  of  the 
amount  of  the  said  bill,  or  any  part  thereof,  except  as  aforesaid ;  that 
the  said  J.  F.  Allen  negotiated  the  said  bill  for  his  own  use  and  benefit, 
according  to  the  said  terms,  and  paid  it  when  it  became  due,  and  the 
same  was  then  delivered  to  the  said  J.  F.  Allen  by  the  then  hcdder 
thereof,  fully  paid,  satisfied,  and  discharged ;  and  that  the  said  J.  F. 
Allen  afterwards,  and  after  the  said  bill  had  been  so  paid,  and  when  it 
was  overdue,  according  to  the  tenor  and  effect  thereof,  without  the 
authority  of  the  defendant,  endorsed  the  said  bill  to  the  plaintiff,  the 
same  not  having  been  restamped  after  suck  payment.  ReplicatioBy 
taking  issue  thereon. 

The  cause  was  tried  before  Talfonrd,  J.,  at  the  first  sitting  at  West- 
«Qini  °^^"^^^^  '^  Easter  Term  last.  The  ^defendant  swore  that  the  bill 
^  in  question,  with  two  others,  was  accepted  by  him  without  cob« 
aideration,  and  for  the  accommodation  of  Allen,  who  was  in  needy 
circumstances,  and  that  the  bills  were  never  presented  to  him  for 
payment  until  shortly  before  the  commencement  of  the  action. 

The  case  set  up  on  the  part  of  the  plaintiff,  was,  that  the  defendant 
was  largely  indebted  to  Allen  at  the  time  he  gave  him  the  bills,  and 
that,  in  consequence  of  his  desperate  circumstances,  no  one  had  thought 
of  applying  to  him  for  payment,  until  he  became  through  his  good 
fortune  on  the  turf  possessed  of  a  large  sum  of  money ;  and  that  the 
plaintiff  was  the  holder  of  the  bills  for  a  by-gone  debt  due  to  him  from 
Allen. 
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Tber«  was  no  dirtet  evidence  to  sbow  that  the  bill  had  been  paid  by 
Allen,  and  reiseued.  But,  being  prodttced,  it  was  foand  to  have  Allen's 
endorsement  upon  it  nnobliterated^  and  a  note  on  the  face  of  it,  «<  dut 
15th  September,"  which  was  not  in  the  handwriting  either  of  Allen 
(who  was  dead)  or  the  plaintiff;  nor  did  it  appear  whose  writing  it  was. 

On  the  part  of  the  plaintiif,  it  was  insisted  that  there  was  no  evidence 
to  sustain  the  second  plea, — no  evidence  that  Allen  negotiated  the  bill, 
and  paid  it  when  due. 

The  learned  judge  left  it  to  the  jury  to-say  whether  the  bill  in  ques- 
tion was  accepted  by  the  defendant  for  the  accommodation  of  Allen^ 
and  whether  he  had  negotiated  it,  and  paid  it  when  due.  The  jury 
having  answered  in  the  affirmative,  his  lordsliip  directed  a  verdict  to 
be  entered  for  the  defendant ;  reserving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him  for  the  amount  of  the  bill  and  interest,  if 
the  court  should  be  of  opinion  that  there  was  no  evidence  for  the  jury. 

ByleB^  Serjt.,  in  Easter  Term  last,  obtained  a  rule  *nisi  accord-  rn^M-t 
ingty. — [Jbrvis,  C.  J.,  referred  to  Garruthers  v.  West,  11  Q.  B.  '- 
143  (E.  G.  L.  R.  vol.  68).  There,  to  a  declaration  against  the  acceptor 
on  a  bill  of  exchange  drawn  payable  to  the  drawer's  order,  endorsed  by 
him  to  B.,  and  by  B.  to  the  plaintiff,  the  defendant  pleaded  that  he 
accepted  for  the  accommodation  of  the  drawer  and  B.,  without  con* 
aideration,  and  on  the  terms  and  condition  that  the  bill  should  be  negor 
tiated  for  their  accommodation  only  before  the  bill  became  due ;  and 
that  the  bill  was  endorsed  to  the  plaintiff,  and  the  plaintiff  became  the 
holder,  after  it  became  due :  and  the  plea  was  held  bad,  on  a  motion 
for  judgment  non  obstante  veredicto.] 

Thomasj  Serjt.,  and  Q.  Hayeu  now  showed  cause.*— In  Lazarus  «» 
Cowie,  3  Q.  B.  459  (E.  G.  L.  R.  vol.  48),  2  Gale  k  D.  487,  to  a  decia* 
ration  on  a  bill  of  exchange  by  endorsee  against  acceptor,  the  defendant 
pleaded,  that  the  acceptance  was  for  the  accommodation  of  the  drawer, 
and  without  any  consideration ;  that,  before  the  endorsement  to  the 
plaintiff,  the  drawer  negotiated  the  bill  for  his  own  use,  and  paid  it  when 
due,  whereupon  it  was  redelivered  to  him ;  that,  after  it  became  due, 
the  drawer  endorsed  it  to  the  plaintiff,  without  its  being  restamped,  or 
payment  of  any  duty  in  respect  of  the  reissuiug ;  and  that  the  plaintiff, 
before  and  at  the  time  of  the  endorsement  to  him^  had  notice  of  the 
premises  :  and  it  was  held,  that,  payment  by  an  accommodation  drawer 
being  equivalent  to  payment  by  an  aeceptor,  the  bill  when  reissued  was 
in  law  a  new  bill,  and  required  a  fresh  stamp ;  and  that,  inasmuch  as 
the  55  G.  8,  c.  184,  s.  19,  expressly  prohibits  the  reissuing  of  a  bill  of 
exchange  which  has  been  paid,  and  inflicts  a  penalty  on  any  person 
doing  it,  the  defence  was  available  by  plea.  There  was  evidence  whence 
the  jury  might  properly  infer  that  the  bill  in  question  had  been  nego* 
tiated  by  Allen  before  its  maturity,  and  paid  by  him  when  due.     The 
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♦01 91  endorsement  on  it,  and  the  note  *on  the  face  of  the  bill  «<diie 
^  15th  Sept./'  coupled  with  the  fact  of  its  being  found  after  its 
maturity  in  Allen's  possession,  was  clearly  enough  to  sustain  the  pies. 
[Maulk,  J. — The  memorandum,  even  if  proved  to  have  been  in  Aliens 
handwriting,  would  not  have  shown  that  the  bill  had  been  negotiated.] 
It  was  some  evidence.  This  court  held,  in  Roberts  v.  Bethell,  12  C.  B. 
778  (E.  C.  L.  R.  vol.  64),  that,  in  the  absence  of  proof  to  the  contrary, 
a  bill  will  be  presumed  to  have  been  accepted  within  a  reasonable  time 
after  its  date,  and  before  its  -maturity.  On  the  same  principle,  it  is  to 
be  presumed  that  an  endorsement  takes  place  during  the  currency  of 
the  bill,  and  shows  it  to  have  been  negotiated.  A  strong  presumption 
arises  in  the  case  of  an  accommodation  bill,  that  it  has  been  negotiated, 
inasmuch  as  that  is  the  very  purpose  for  which  alone  it  is  made.  And, 
if  negotiated,  the  circumstance  of  its  being  found  in  the  drawer's  pos- 
session after  its  maturity,  is  almost  conclusive  evidence  of  its  having 
been  paid  by  him. 

ByleSy  Serjt.,  and  Wood^  in  support  of  the  rule. — An  accommodation 
bill  is,  after  it  becomes  due,  a  bill  payable  on  demand.  [Maulb,  J. — 
If  a  bill  is  paid  before  it  is  due,  it  may  be  re-issued  before  it  arrives  it 
maturity  :  but,  may  it  be  reissued  after  its  maturity  ?]  It  is  sabmitted 
that  it  may.  [Maule,  J. — The  Exchequer  Chamber  held  otherwise  in 
Harmer  v.  Steele,  4  Exch.  l.f]  Assuming  that  to  be  so,  what  evidence 
is  there  here  of  payment,  or  that  the  bill  was  reissued  before  it  became 
due  ?  Lord  Denman,  in  delivering  the  judgment  of  the  court  in  Laza- 
rus V,  Cowie,  says, — «^  In  the  case  of  Charles  v.  Marsden,  1  Tannt. 
23i,  it  was  held  to  be  no  defence  that  a  bill  was  an  accommodation  bill, 
and  endorsed  to  the  plaintiff  after  it  became  due,  unless  it  had  been 
ahown  also  that  it  was  agreed  not  to  be  endorsed  after  due.  According 
*Q1  ^1  ^^  ^^^^  etksey  the  endorsee,  after  it  is  due,  ^stands  in  the  shoes 
-'  of  the  endorser  in  other  cases,  but  not  in  that  of  accommodation 
bills.  Again,  if  a  bill  is  paid  by  the  drawer  before  due,  yet  he  may 
reissue  it  before  due, — Burbridge  v.  Manners,  8  Campf.  198,^-or,  if  he 
pay  it  when  due,  he  may  also  reissue  it, — Callow  v.  Lawrence,  3  M.  k 
Selw.  95.  This  plea,  therefore,  contains  no  defence  without  the  aver- 
ment of  want  of  stamp :  all  the  other  averments  do  not  make  a  defence; 
neither  should  it  appear  that  they  were  intended  so  to  do,  but  are  in- 
troductory only,  and  necessary  under  the  circumstances  to  raise  the 
defence  of  want  of  stamp.  The  averment  of  notice  to  the  plaintiff,  at 
the  end,  is  indeed  unnecessary ;  but  it  is  equally  so  if  the  other  part 
of  the  plea  be  supposed  to  be  a  defence.  The  plea,  therefore,  is  not 
multifarious,  but  is  one  defence,  viz.  want  of  stamp."  [Jervis,  C.  J.— 
Harmer  v.  Steele  seems  to  be  exactly  the  reverse  of  Lazarus  v.  Cowie. 
Maule,  J. — In  Beck  v.  Robley,  1  H.  Blac.  89  (a),  Lord  Mansfield  says: 
«<  When  a  draft  is  given,  payable  to  A.  or  order,  the  purpose  is,  that  it 
shall  be  paid  to  A.  or  order ;  and,  when  it  comes  back  unpaid,  and  is 
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taken  up  by  the  drawer,  it  ceases  to  be  a  bill."]  In  Chittj's  Stamp 
Laws,  2d  edit.  p.  147,  note  (i),  observing  upon  tbe  words  of  the  19tb 
section  of  the  stamp  act,  <<  upon  any  payment  thereof,"  the  editor,  citing 
Morley  v.  Culverwell,  7  M.  &  W.  174,t  says:  "This  means,  any  pay- 
ment after  the  bill  or  note  hae  arrived  at  maturity^  and,  if  the  acceptor 
of  a  bill  pay  it  before  due,  and  the  drawer  deliver  up  the  bill  to  him 
without  striking  out  his  (the  drawer's)  endorsement,  the  acceptor  may 
afterwards  negotiate  the  bill  so  as  to  give  an  innocent  endorsee  for 
value  a  right  of  action  against  the  drawer;  the  undertaking  of  the 
drawer  or  endorsee  of  a  bill,  being,  that  the  acceptor  shall  pay  accord- 
ing to  the  tenor  of  the  bill,  t.  e,  when  due^  and  the  acceptor,  when  he 
makes  a  premature  payment,  being  considered  merely  as  the  purchaser 
of  the  bill."  The  court  will  not  *presume  that  Allen  intended  r^^Q^A 
to  do  an  illegal  act.  [Cbesswell,  J. — Tou  are  asking  us  to  ^ 
assume  something  on  the  other  side.]  The  drawer  had  a  perfect  right 
to  deal  with  the  bill  as  he  did,  even  though  it  was  due :  Stein  t;.  Ygle- 
aias,  1  C.  M.  &  R.  SGS.f  The  material  allegations  in  the  plea,  viz.  the 
negotiation  of  the  bill,  and  payment  at  maturity  by  the  drawer,  were 
not  proved. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
It  is  unnecessary  to  discuss  the  validity  of  the  plea,  upon  which  the 
whole  question  turns,  because  it  is  founded  upon  the  case  of  Lazarus  v. 
Cowie.  We  must  assume  the  plea  to  be  a  good  one;  though  I  am  not 
prepared  entirely  to  concur  in  the  decision  the  Court  of  Queen's  Bench 
came  to  in  that  case.  If  the  matter  were  re-considered,  it  might  pos- 
Bibly  be  found  to  involve  a  fallacy.  Primfi  facie,  the  drawer  of  an 
accommodation  bill  is  not  the  party  to  pay  it :  upon  the  face  of  the  bill, 
the  party  who  is  bound  to  pay,  is,  the  accommodation  acceptor.  It 
is  true,  he  has  a  remedy  over  against  the  drawer;  but,  so  far  as 
regards  the  instrument  itself,  the  acceptor  is  the  person  who  is  primarily 
liable  to  pay.  In  order  to  make  out  the  plea,  two  things  must  be 
found, — adopting  the  principle  laid  down  in  Lazarus  v.  Cowie,  which 
has  so  often  before  been  done, — that  the  bill  was  negotiated  by  Allen 
and  paid  when  due,  and  that  it  was  afterwards  re-issued,  which  would 
make  it  void,  inasmuch  us  the  original  stamp  had  performed  its  func- 
tions, and  there  was  no  new  stamp.  The  evidence  did  not  make  out 
those  two  propositions.  The  facts  which  were  proved  are  capable 
of  a  construction  either  way.  With  regard  to  the  endorsement,  which 
is  a  fact  that  was  mainly  relied  on  for  the  defendant,  it  is  true,  that,  in 
the  ordinary  course  of  business,  a  man  does  not  endorse  a  bill,  except 
for  the  purpose  of  putting  it  in  circulation.  *0n  the  other  r^gi;- 
hand,  it  is  equally  true  that  persons  who  obtain  accommodation  ^ 
bills,  do  so  for  the  express  purpose  of  putting  them  into  circulation  as 
speedily  as  possible,  and  are  therefore  likely  to  endorse  them  at  once. 
Tbe  next  thing  relied  on  was,  the  memorandum  on  the  face  of  the  bill 
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ihowing  the  time  it  became  due.  No  doabt,  where  »  bill  is  in  cireaU* 
tioa,  that  sort  of  memorandum  is  usually  put  upon  it :  but  it  is  eqaallj 
possible  that  a  party  who  was  about  to  get  the  bill  discounted  migbt 
make  it.  Both  the  endorsement  and  the  memorandum,  therefore,  ut 
consistent  with  either  view, — a  negotiation  of  the  bill,  or  an  attempt  to 
negotiate  it.  Reliance  is  also  placed  upon  the  circumstance  of  no 
application  having  been  made  to  th^  acceptor  for  payment  of  the  bill 
until  so  long  after  its  maturity.  That,  however^  is  quite  consistent 
inrith  the«  non-negotiatiou  of  the  bill.  It  is  possible  that  other  accep- 
tances more  fresh  might  have  been  obtained.  I  therefore  think  there 
was  no  evidence  to  induce  the  jury  to  find  that  the  bill  had  been 
negotiated.  If  there  had  been  any  evidence  to  show  that  the  bill  bad 
been  negotiated,  the  fact  of  its  being  in  the  possession  of  the  drawee 
might  have  been  some  evidence  that  it  had  been  paid  by  him.  It  seemi 
to  me  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  eitber 
proposition.  I  therefore  think  the  rule  must  be  made  absolute  in  tb^ 
terms  in  which  it  is  prayed. 

.  Maulb,  J, — I  also  think  there  was  no  evidence  to  go  to  the  jury,  tbat 
is  to  say,  no  evidence  sufiiciently  pointing  to  one  conclusion  in  preference 
to  the  other,  to  warrant  them  in  finding  either  of  the  two  material  allega- 
tions in  the  plea,  viz.  that  the  bill  was  negotiated  by  Allen  before  it  waa 
due,  and  that  it  was  paid  by  him  when  due,  was  affirmatively  proved.  Per- 
haps it  cannot  with  strict  propriety  be  said,  where  the  facts  proved  are 
♦Dlf^1  "^^  ^inconsistent  either  with  the  affirmative  or  th^  negative  of 
^  the  allegation  sought  to  be  established,  that  there  is  no  evidence 
to  go  to  the  jury.  That  would  exclude  many  cases  where  no  doubt 
there  would  be  evidence,  though  slight,  which  ought  to  be  submitted  to 
the  jury.  Applying  the  maxim  de  minimus  non  curat  lex,  when  v^ 
say  that  there  is  no  evidence  to  go  to  a  jury,  we  do  not  mean  that  tbere 
is  literally  none,  but  that  there  is  none  which  ought  reasonablj  to 
satisfy  a  jury  that  the  fact  sought  to  be  proved  is  established.  Tbero 
may  be  evidence  upon  which  a  jury  may  properly  proceed,  although  tbe 
contrary  is  possible  ;  for  instance,  when  the  question  is  whether  a  cer- 
tain document  is  in  the  handwriting  of  A*  B.,  and  a  witness  conversant 
with  the  handwriting  of  that  person  states  that  he  believes  it  was  writ- 
ten by  him,  it  is  consistent  with  that  evidence  that  the  document  may 
not  be  in  the  handwriting  of  A.  B.,  and  yet  the  jury  would  be  well 
warranted  in  coming  to  the  conclusion  that  it  was,  even  though  tbere 
might  be  witnesses  on  the  other  side  to  pledge  their  belief  that  it  wai 
not.  In  the  case  of  presumptive  evidence  of  a  given  fact,  all  possibility 
of  the  contrary  is  not  necessarily  to  be  excluded :  a  very  high  degreo 
of  probability  must  often  be  treated  as  an  absolute  certainty.  Eves 
in  criminal  cases,  it  constantly  happens  that  evidence  is  acted  upopi 
even  to  the  infliction  of  the  highest  penalty  of  the  law,  which  is  iio$ 
inconsistent  with  the  innocence  of  the  party  charged,    Here,  howevei^ 
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there  i&  not  that  cI»B8  or  any  class  of  etiileiiiei)  of  thtit  smrt :  the  dvicli»iye% 
igiven  does  not  even  raise  a  prestiniption  in  iavouf  of  the  affirmative  of 
the  propositions  which  it  was  essential  to  the  defendant  to  establish^ 
It  is  at  least  equally  probable  open  the  i&tidenc^y  that  the  bill  was  not 
kiegotiated  and  paid  by  Allen,  and  afterwards  re-issned, — supposing 
that  that  would  afford  a  defence,-^as  that  it  was*  In  Lazarus  v.  Cowie^ 
the  bill  had  beefn  re-issued :  and  the  court  put  it  entirely  *on  the  r^Q-ii* 
19th  section  of  the  stamp-act,  55  G«o.  8,  o.  184,  which  inflicts  a  '- 
penalty  for  the  re-issuing  of  a  bill  after  the  stamp  on  it  has  been 
exhausted  by  payment.  The  bill  had  been  paid,  not  by  the  acceptor^ 
4>nt  by  the  drawer:  and  Lord  Denman  said:  « It  cannot  be  denied, 
that,  if  a  bill  be  paid  when  due  by  the  person  ultimately  liable  upon  it^ 
it  has  done  its  work,  and  is  no  longer  a  negotiable  instrument.  Nd 
person  could  sue  on  it :  no  person  remains  liable  on  it.  If  put  into 
circulation  again,  it  becomes  a  new  bill  payable  at  sight,  and  must  haV6 
^  fresh  stamp;  55  G.  8,  c.  184,  s.  19;  Hokoyd  t^.  Whitehead,  1  Marsha 
128  (E.  C.  L.  R.  vol.  4).  If  a  bill,  therefore,  be  paid  when  due  by  the 
aceeptoTj  it  clearly  cannot  be  re-isstred  without  a  fresh  stamp :  if  so 
paid  by  the  drawer,  being  also  payee,  it  might,  in  ordinary  cases,  be 
te-issued  without  a  fresh  stamp :  Callow  v.  Lawrence,  8  M.  k  Selw. 
95.  But  the  drawer  of  an  accommodation  bill  is  in  the  same  situation 
te  the  acceptor  of  a  bill  for  value :  he  is  the  person  ultimately  liable ; 
lind  his  payment  discharges  the  bill  altogether."  I  think  that  is  a  thing 
Vhich  may  be  questioned.  Suppose  the  payment  by  the  accommoda^ 
tion  drawer  discharged  the  bill  altogether,  it  would  be  difficult  to  con- 
'tend  that  he  alone  could  afterwards  re-issue  it,  so  as  to  charge  another* 
If  payment  by  an  accommodation  drawer  is  equivalent  to  payment  by 
an  acceptor  for  value,  that  would  afford  a  good  defence  apart  from  the 
stamp-act,  inasmuch  as  the  re-issue  of  the  bill  would  be  an  attempt  to 
render  the  acceptor  and  the  other  parties  liable  upon  a  new  bill.  In 
Lazarus  v.  Cowie,  it  is  to  be  observed  that  the  plea  does  not  allege  that 
the  bill  was  re-issued  without  the  consent  of  the  acceptor ;  and,  sup- 
posing it  to  be  re-issued  with  the  consent  of  the  acceptor,  then  suppos- 
ing it  to  be  paid  by  the  drawer,  and  the  stamp-act  imposed  no  difficulty^, 
it  would  in  fact  be  a  new  bill  made  hy  the  acceptor.  In  that  case,  the 
'fitamp-act  would  be  the  defence,  and  the  only  defence.  The  court  may 
^have  tacitly  proceeded  on  the  ground  that  a  bill  once  discharged  p^g.  p 
altogether  ceases  to  be  a  bill ;  and,  if  anything  is  to  give  it  the  ^ 
Capacity  of  a  negotiable  instrument  afterwards,  it  must  be  the  re- 
issuing, and  that  would  require  a  new  stamp.  In  that  way,  LazarUH 
'^.  Cowie  may  possibly  be  explained.  Besides,  there  the  plea  was  in 
confession  and  avoidance,  and  therefore  it  admitted  the  acceptane^ 
mentioned  in  the  declaration,  and  goes  on  to  rely  upon  the  fact  of  there 
^eing  no  stamp.  In  the  present  cose,  however,  there  was  no  evideni^ 
of  the  factb  which  the  defendant  took  upon  himself  to  plead.   The  result| 
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therefore,  U,  that  the  defendant  will  have  to  pay  this  bill ;  and,  if 
he  can  make  out  that  it  was  an  accommodation  bill,  he  will  have  his 
remedy  against  the  estate  of  the  drawer. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  It  is  nnneees- 
eary  to  consider  whether  the  plea  is  good  or  not.  Leare  was  reserved 
to  the  plaintiff,  at  the  trial,  to  move  to  enter  a  verdict,  if  the  conn 
should  think  there  was  no  evidence  to  support  the  two  material  aver- 
ments in  the  second  plea.  Now,  there  were  but  two  facts  relied  on  to 
show  that  the  bill  had  been  negotiated  by  Allen,  and  afterwards  paid 
by  hjm  at  maturity,  and  re-issued,  viz.  Allen's  endorsement  on  it,  and 
the  memorandum  showing  the  day  on  which  it  would  become  due.  I 
think  that  was  not  enough  to  enable  any  person  to  form  a  judgment 
upon  the  question.  Juries  are  not  to  indulge  in  conjecture,  but  to  deal 
with  facts  that  are  properly  proved  before  them.  And  here  I  think 
there  was  no  evidence  which  could  properly  be  laid  before  a  jury  in 
support  of  either  of  the  propositions  which  the  defendant  by  hb  plea 
undertook  to  substantiate.  The  rule  to  enter  a  verdict  for  the  plain- 
tiff must  therefore  be  made  absolute. 

*Q1Q1  Talfourd,  J. — I  retain  the  opinion  I  expressed  at  the  ^trial, 
-^  viz.  that  there  was  no  evidence  to  support  the  two  propositions 
which  formed  the  essence  of  the  defence  set  up  by  the  second  plea.  If 
I  were  to  indulge  in  surmise,  my  opinion  would  be  that  the  statements 
in  the  plea  were  not  true.  The  rule  must  be  absolute  to  enter  a  ver- 
dict for  the  plaintiff;  and  I  will  add  that  the  defendant  sustains  no  pre- 
judice, for,  had  it  not  been  for  the  bargain  made  at  the  trial,  I 
certainly  should  have  directed  the  jury  to  find  for  the  plaintiff^  being 
clearly  of  opinion  that  the  evidence  did  not  disclose  a  shadow  of 
defence.  Rule  absolute. 


MATTHEW  V.  OSBORNE.    Jan.  26. 

A  snrrenderee  (for  a  valusbla  eoDtidention)  of  a  copjhold  tenemeDt,  who  had  nerer  b«ea  ad- 
mitted thereto,  by  hit  will  devised  it  to  A.  B. : — Held,  that  A.  B.,  though  admitted^  fained  lo 
legal  title  to  the  premitei. 

A  judgment  for  the  lessor  of  the  plaintiff  in  ^eetment,  Is  not  oonolnsive  of  the  plalDtiff*s  title,  it 
trespass  for  the  mesne  profits,  with  a  plea  of  not  possessed,  where  such  Judgment  U  not  repBed 
by  way  of  estoppel. 

Trespass  for  mesne  profits. — The  declaration  stated  that  the  defend- 
ant, theretofore,  to  wit,  on  the  1st  of  January,  1849,  and  on  divers 
times  afterwards,  and  before  the  commencement  of  thb  suit,  vrith  force 
and  arms  broke  and  entered  a  certain  messuage  of  the  plaintiff,  called 
The  Bell,  situate  in  the  parish  of  St.  Giles,  within  the  liberties  of  the 
town  of  Colchester,  in  the  county  of  Essex,  and  also  a  certain  messotge 
of  the  plaint ifi*,  called  The  Black  Boy,  situate  in  the  pariah  of  Weeleigh, 
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in  the  same  county,  and  then  ejected,  expelled,  put  out,  and  amoved 
the  plaintiff  from  his  possesaion  and  occupation  thereof,  and  kept  and 
continued  him  so  expelled  and  amoved  for  a  long  space  of  time,  to  wit, 
from  the  day  and  year  first  aforesaid  until  the  19th  of  May,  1852,  and 
during  that  time  took  and  had  and  received  to  the  use  of  him  the  de- 
fendant all  the  issues  and  profits  of  the  said  messuages  and  premises, 
with  the  appurtenances,  being  of  great  value,  to  wit,  of  the  *  value  r^qoA 
of  500/. ;  and  during  that  time  did  great  waste,  damage,  deteri-  ^ 
oration,  and  injury  to  the  said  messuages  and  premises,  by  then,  to  wit, 
on  the  days  and  times  aforesaid,  pulling  down,  prostrating,  and  other- 
wise wasting  the  same,  and  used  the  same  in  an  improper  manner, 
whereby  the  plaintiff,  during  all  the  time  aforesaid,  not  only  lost  the 
issues  and  profits  of  the  said  messuages  and  premises,  with  the  appurte- 
nances, but  was  deprived  of  the  use  of  the  same,  and  was  hindered  and 
prevented  from  repairing  and  amending,  and  keeping  the  same  in  good 
and  proper  repair,  order,  and  condition,  and  was  forced  and  obliged  to 
incur  and  lay  out  and  expend  divers  large  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  500/.,  in  and  about  the 
recovery  of  the  possession  of  the  said  messuages  and  premises,  with  the 
appurtenances,  and  in  about  the  repairing  and  amending  the  same,  and 
his  estate  and  interest  in  the  same  messuages  and  premises,  with  the 
appurtenances,  had  become  and  were  greatly  injured  and  deteriorated 
in  value,  &c. 

Pleas, — first,  not  guilty, — secondly,  that  the  said  messuages  were  not, 
nor  was  either  of  them,  at  the  said  several  times  when,  &c.,  or  either 
of  them,  the  messuages  or  messuage  of  the  plaintiff,  modo  et  formfi. 
Issue  thereon* 

The  cause  was  tried  before  Maule,  J.,  at  the  last  Summer  Assizes  at 
Chelmsford.     The  facts  were  as  follows : — 

The  premises  in  respect  of  which  the  mesne  profits  were  claimed  con- 
sisted of  two  public-houses,  both  of  which  are  copyhold,  held  of  different 
manors,— one,  called  The  Bell,  in  Old  Heath,  Colchester,  in  the  manor 
of  Battleshall,  occupied  by  one  James  Southgate,  the  other  called  The 
Black  Boy,  at  Weeleigh,  in  the  manor  of  Weeleigh,  occupied  by  Robert 
Goodchild. 

On  the  4th  of  February,  1828,  James  Thorn  and  ^Elizabeth  r^tooi 
Ann  his  wife,  by  indenture  between  Thorn  and  wife  of  the  first  *- 
part,  James  Thorn  the  younger  (their  eldest  son),  of  the  second  part, 
and  Henry  Gaitskell,  of  the  third  part,  in  consideration  of  700/.,  granted 
nnto  Gaitskell,  his  executors,  administrators,  and  assigns,  an  annuity  of 
56/.  per  annum,  during  the  lives  of  nine  persons  therein  named,  and  the 
longest  liver  of  them.  This  annuity  was  secured  by  conditional  sur- 
renders made  by  Thorn  and  wife,  on  the  same  day,  out  of  court,  in  the 
respective  manors  of  which  the  properties  were  held,  to  Henry  Gaitskell, 
of  the  above-mentioned  two  public-houseSi  and  land  adjoining,  and  also 
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hj  the  joint  and  several  warrant  <^  atlomej  of  Tbom  and  bis  Bon.  A 
memorial  of  the  annnity  and  warrant  of  attomej  was  dni  j  enrolled  ;  and 
tiie  surrenders  were  dnly  presented  and  enrolled,  the  one,  at  a  court  beH 
for  the  manor  of  Weel«i^  on  the  80th  <jf  June,  1829,  the  other,  at  a 
i^ourt  held  for  the  manor  of  Battlesball  on  the  17th  of  June,  1833. 

Henry  GaitnkeU  fiever  una  admitted  on  either  of  these  surrenders. 

Henry  Gaitskell  died  on  the  4th  of  March,  1886,  having  by  his  will, 
dated  the  80th  of  October,  1888,  devised  and  beqneathed  all  bis  real 
and  personal  estate  to  three  trustees. 

On  the  3d  of  February,  1887,  Oaitskeirs  trustees  were  admitted  to 
the  copyhold  in  Weeleigh,  and,  on  the  8tb  of  April,  1887,  to  the  copy- 
bold  in  Battlesball.  Their  admission  in  Weeleigh  manor  was  in  fee, 
and  stated  default  to  have  been  made  in  payment  of  the  annuity.  Their 
admission  in  Battlesball  manor  stated  the  default,  and  admitted  them  in 
flee,  subject  to  any  equity  of  redemption  imder  Mr.  and  Mrs.  Thorn's 
aurrender  to  Gaitskell. 

On  the  25th  of  February,  1887,  OaitskelFs  trustees,  in  oonsideration 
^Q^^.  of  6102.,  sold  the  above  annuity  to  John  *Matthew,  the  father  of 

""'-'  the  plaintiff;  and,  pursuant  to  a  covenant  to  that  effect,  they,  an 
the  8th  of  April,  1837,  surrendered  the  messuage  in  Battlesball,  to 
which  John  Matthew  was  admitted  on  the  5th  of  October  following,  and 
also,  on  the  28th  of  February,  1887,  surnendered  the  messuage  ifi 
Weeleigh,  to  which  John  Matthew  was  admitted  on  the  3d  of  November, 
1888, — the  former  being  subject  to  the  equity  of  redemption  before 
mentioned. 

On  the  22d  of  November,  1847,  John  Matthew  died,  having  by  bis 
will,  dated  the  14th  of  June,  1844,  appointed  his  son  (the  now  plaintiff) 
«nd  his  nephews,  Henry  Matthew  wmI  James  Matthew,  bis  trustees  and 
executors.  The  annuity  in  question  formed  part  of  the  residuary 
estate,  which  by  the  will  was  given  in  trust  for  the  plaintiff,  his  heirs, 
executors,  administrators,  and  assigns.  The  plaintiff  was  not  admitted 
•tenant  until  the  9th  of  March,  1852. 

The  defendant  had  been  let  into  possession  of  the  messuages  in  question 
by  Thorn  and  wife,  the  grantors  of  the  annuity,  or  those  daiming  under 
them,  and  had  let  them  to  different  tenants,  receiving  the  rents  from 
them,  and,  on  failure  of  tbe  grantors  to  do  so,  paying  the  annuity  to  the 
plaintiff  down  to  the  end  of  the  year  1850,  when.  Thorn  and  his  wife 
being  both  dead,  he  dedined  to  pay  the  anaui^  any  longer,  having 
received  notice  not  to  do  so  from  certain  persons  who  claimed  to  he 
entitled  to  tbe  premises  upon  tbe  death  of  tbe  grantors. 

The  plaintiff  thereupon  brought  ejeotment  against  the  tenants  in  poa- 
session ;  and  neither  they,  nor  tbe  now  defendant,  nor  the  claimaate, 
offering  any  defence,  judgment  was  duly  signed  against  the  casnl 
fgector,  and  a  writ  of  poseession  followed.    Ibe  d»y  of  the 
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the  ejectments  was,  the  6th  of  April,  1852,  and  the  writ  of  possession 
was  executed  in  due  course. 

It  did  not  appear  that  the  defendant  was  served  with  copies  of  the 
declarations  in  ejectment ;  but  there  *was  evidence  that  he  was  r^^Qoo 
cognisant  of  all  the  proceedings.  I- 

The  plaintiff  claimed  1202.  for  two  years*  arrears  of  the  annuity, 
and  40{  for  the  costs  of  the  ejectments ;  and  he  further  claimed  47/. 
for  certain  other  costs,  76/.  for  dilapidations,  and  105/.  for  fees  and 
fines. 

On  the  part  of  the  defendant,  it  was  objected, — first,  that  Gaitskell 
never  having  been  admitted,  the  legal  estate  in  the  premises  in  ques- 
tion remained  in  Mrs.  Thorn, — secondly,  that  there  was  no  surrender 
to  the  use  of  Ghiitskeirs  will ;  and  that,  though  the  statute  55  G.  8,  c. 
192,  in  dertain  cases  dispenses  with  the  necessity  of  a  surrender,  that 
applies  only  where  a  surrender  may  be  made,  and  here  Gaitskell,  not 
having  himself  been  admitted,  could  not  surrender, — thirdly,  that  there 
was  no  evidence  that  Mrs.  Thorn,  who  was  a  party  to  the  surrender  to 
Gaitskell,  was  separately  examined, — fourthly,  that  the  defendant  was 
not  liable  in  trespass, — fifthly,  that  the  defendant's  possession  having 
originally  been  lawful,  he  at  all  events  could  not  be  made  a  trespasser 
without  a  demand  of  possession, — ^sixthly,  that  there  was  no  evidence 
of  possession  in  the  plaintiff  within  twenty  years,  or,  if  the  plaintiff 
relied  upon  the  payment  of  the  annuity  by  the  defendant  as  evidence 
that  he  was  in  receipt  of  the  rents  and  profits  within  twenty  years,  that 
admitted  a  tenancy  in  the  defendant,  which  would  entitle  him  to  a 
notice, — seventhly,  that  the  plaintiff  having  been  admitted  on  the  9th 
of  March,  1852,  and  the  day  of  the  demise  in  the  ejectments  being  the 
6th  of  April,  1852,  the  plaintiff  was  at  all  events  entitled  to  no  profits 
from  an  earlier  period  than  the  9th  of  March,  1852. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff  for  160/.,. 
being  120/.  for  two  years'  rent,  and  40/.  (subject  to  taxation)  the  costs 
of  the  ejectments;  reserving  leave  to  the  defendant  to  move  for  » 
nonsuit  on  the  points  made  for  him,  or  to  reduce  the  damages  as  the 
*court  should  think  fit ;  the  plaintiff  to  be  at  liberty  to  insist,  on  ri^^^oA 
the  argument  of  the  defendant's  rule  (if  granted),  that  the  da-  ^ 
mages  should  be  increased  by  the  several  sums  of  47/.,  76/.,  and  105/i, 
or  any  part  thereof. 

Bramwellj  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly; 
— As  to  the  first  point,  he  referred  to  Scriven  on  Copyhold,  4th  edit., 
vol.  I.,  p.  140,  Watkins  on  Copyhold,  4th  edit,  (by  Coventry),  p.  828^ 
and  note  (2),  by  the  editor,  and  p.  840,  Doe.d.  Tofield  v.  Tofield,  11 

East,  246,  and  d.  Jefferies  v. ,  1  Lord  Ken.  IIO4     On 

the  third  point,  he  referred  to  Scriven  on  Copyhold,  vol.  L,  p.  180^ 
on  the  fourth  point,  to  Doe  d.  Whi taker  v.  Hales,  5  M.  &  P.  132,  7 
Bingh.  822  (E.  C.  L.  R.  vol.  20),  Doe  d.  Rogers  v.  Cadwallader,  2  B. 

VOL.  xiu. — ^75  8  D  2 
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&  Ad.  478  (E.  C.  L.  R.  vol.  22),  and  Burno  v.  Richardson,  4  Taimt. 
720,  [and  Jervis,  G.  J.,  referred  to  Doe  v.  Harlow,  12  Ad.  k  E.  40 
(£.  G.  L.  R.  vol.  40)] ;  and,  on  the  last  point,  to  Turner  v.  Cameron's 
Coalbrook  Steam  Goal  Company,  5  Exch.  9S2.t 

Montague  Chambers^  Ooodeve^  and  Needham^  in  Hilary  Term  last, 
showed  cause. — 1.  Admission  of  Gaitskell  was  not  necessary  to  give  title 
to  the  trustees  under  his  will.  Their  title  was  perfect  the  moment  thay 
were  admitted ;  and  the  lord  was  bound  to  admit  them.  It  may  be  cen* 
ceded  that  Doe  d.  Tofield  v.  Tofield,  11  East,  246,  was  correctly  decided: 
but  it  does  not  in  the  slightest  degree  break  in  upon  the  earlier  cases,  and 
the  principles  which  must  govern  this  case.  In  Holdfast  d.  Woollams«. 
Chapham,  1  T.  R.  600,  where  it  was  held,  that  the  title  to  copyhold  lands 
relates  back  from  the  time  of  the  admittance  to  the  aarrend^,  as  against 
all  persons  but  the  lord,  so  that  the  surrenderee  may  recover  in  ejectment 
against  the  surrenderor,  on  a  demise  laid  between  the  time  of  surrender 
and  admittance,  Ashurst,  J.,  in  delivering  the  opinion  of  the^Murt,  says, 
*Wfxi  — '^'^^  against  *all  persons  but  the  lord,  the  title  of  the  aurren- 
^  deree,  after  admittance,  is  .perfect  as  from  the  time  <f  the  ntr* 
render^  and  shall  relate  back  to  it.  If  there  bad  been  no  admittance 
here  before  the  trial,  it  might  hav«  raised  a  great  doubt ;  though,  even 
then,  in  the  present  case  we  do  not  think  it  would  have  barred  the 
plaintiff's  right  to  recover,  for  reasons  which  I  shall  state  hereafter. 
But,  here  there  was  an  admittance  before  trial,  and  that  shall  by  rela- 
tion operate  so  as  to  give  the  plaintiff  a  complete  title  from  the  time  of 
the  surrender ;  for,  the  admittance  is  only  a  circumstance  required  by 
law  merely  for  the  sake  of  the  lord.  In  Bumney  v.  Eves,  1  Leon.  100, 
it  was  holden,  that,  if  customary  land  do  descend  to  the  younger  sen 
by  custom,  and  he  enter  and  leaveth  it  to  .another,  who  takes  the  pro- 
fits, and  after  is  ejected,  he  shall  have  an  ejeotione  firmse,  without  any 
admittance  of  his  lessor,  or  presentment  that  he  is  heir ;  though  there 
it  might  bo  as  well  urged  that  the  lessor's  title  was  a  part  of  Ait,  and 
not  complete  without  admittance.  But,  if  there  could  have  been  any 
doubt  as  between  the  present  lessor  of  the  plaintiff  and  a  stranger,  we 
think,  that,  considering  the  relation  between  the  lessor  of  the  plaintiff 
and  the  present  defendant,  that  doubt  is  removed,  for,  this  ejectmeat 
is  brought  againnt  the  surrenderor  himeelf  by  the  mtrrenderee.  For, 
the  surrenderor  is  considered  as  a  trustee  for  the  surrenderee :  Acher- 
ley  If.  Vernon,  9  Mod.  75.  The  case  of  Davie  v.  Beardsbam  is  there 
cited,  which  was,  where  the  testator  had  agreed  for  the  purchase  of  a 
copyhold,  and,  pursuant  to  that  agreement,  a  surrender  was  made  oat 
of  eoart  to  his  use ;  then  he  devised  all  his  lands  to  R.  B.,  and  died 
before  admictanee ;  it  was  decreed  that  the  copyhold  lands  should  pass, 
because  the  testator  had  a  title  in  equity  to  recover  them,  and  the 
feador  stood  seised  for  him  till  a  legal  conveyance  could  be  jnade.    If^ 
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eben,  the  sarrenderor  is  only  considered  in  the  light  of  a  ^trustee  r«(w>a 
for  the  surrenderee,  whatever  might  have  been  the  case  formerly,  ^ 
in  these  days  the  courts  have  considered  this  species  of  action  with 
greater  liberality,  and  will  never  suffer  a  trustee  to  set  up  a  formi^l 
objection  against  the  plaintiff's  recovering  the  possession  of  that  pro- 
perty which  he  only  holds  in  hi9  right,  and  for  his  benefit."  So,  here, 
Oaitskell  had  a  devisable  interest,  and,  upon  their  admittance,  the 
trustees  got  a  freehold  interest.  Neither  the  lord  nor  his  heir,  nor 
the  heir  of  the  surrenderor,could  set  up  any  title  as  against  the  surren- 
deree. In  Roe  d.  Noden  v,  Griffits,  2  Burr.  1952,  1961,  Lord  Mans- 
field says :  ^<  It  is  said  on  the  part  of  the  defendants,  that  the  surrender 
alone  (unpresented)  makes  no  alteration  whatsoever.  But  I  deny  that: 
it  is  a  conveyance  of  the  ownership  of  the  estate ;  and  the  admittance  is 
only  form.  'Tis  a  ceremony  derived  from  the  origin  of  copyholds :  but 
the  lord's  act  is  now  mere  form.  He  cannot  alter  nor  affect  the  sur- 
render :  he  is  a  mere  instrument,  and  compellable  to  admit  according 
to  the  surrender.  A  -mandamus,  would  compel  him :  a  decree  in  chan- 
cery would  compel  him.  The  surrender  is  a  deposit  in  his  hands :  the 
land  U  hound  by  the  surrender  ;  and  the  admittance  has  relation  to  it." 
The  distinction  is  pointed  out  by  Sir  Thomas  Plumer,  Y.  C,  in  Waine- 
wright  V.  Elwell,  1  Madd.  627, 6S2.  « It  appears,"  he  says,  <<  from  the 
authorities,  that  a  surrenderee  may,  in  some  cases,  before  admission, 
and  though  there  is  no  surrender  to  the  use  of  his  will,  pass  his  equitable 
interest ;  and,  in  other  cases,  he  cannot.  A  purchaser  of  a  copyhold,  to 
whom  a  surrender  has  been  made,  but  who  has  not  been  admitted,  may 
devise  his  equitable  interest,  or,  more  properly  speakingj^  his  right  to  the 
copyhold, — Davie  v.  Beardsham,  2  Freem.  157,  Nelson,  76,  3  Gh.  Bep. 
76 ;  Oreenhill  v.  Oreenhill,  2  Vern.  679 ;  and  in  King  v.  King,  S  P.  Wms., 
858,(a)  *it  was  determined  that  an  equity  of  redemption  of  a  copy-  r«Q<>ij- 
hold  may  be  devised,  without  a  surrender  to  the  use  of  the  will :  ^ 
and,  in  many  cases  it  has  been  held  that  a  cestui  que  trust  of  a  copyhold 
estate  may  devise  without  a  surrender  to  the  use  of  his  wi]l,'-*Carr  t^. 
Ellison,  3  Atk.  74 :  but  an  heir-at-law  cannot,  before  admittance,  devise 
a  copyhold  descended  to  him :  Smith  t;.  Triggs,  1  Stra.  487."  [Wil- 
liams, J. — In  Doe  d.  Vernon  v.  Vernon,  7  East,  8,  it  was  held  that  the 
devisee  of  a  copyhold  or  customary  estate  which  had  been  surrendered 
to  the  use  of  the  will,  having  died  before  admittance,  her  devisee, 
though  afterwards  admitted,  could  not  recover  in  ejectment ;  for,  hia 
admittance  had  no  relation  to  the  last  legal  surrender ;  but  the  legal 
title  remained  in  the  heir  of  the  surrenderor :  though,  if  the  first  devisee 
had  been  considered  to  be  admitted  in  construction  of  law  (the  deviae 
to  her  being  in  remainder  after  a  deviae  to  one  who  was  customary  heir 
of  the  surrenderor,  and  who  paid  rent  to  the  lord  for  several  years,  but, 
though  required  to  come  in  aod  be  admitted,  had  never  doue  so),  or  if 

(a)  And  Mt  MaffliimftTE  v.  JoB«f»  1  Bfo.  C.  C.  481. 
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the  admittance  of  the  first  devisee's  heir  could  be  considered  as  an 
admittance  by  relation  back  of  the  first  devisee  herself,  yet,  she  not 
having  surrendered  to  the  use  of  her  will,  her  devisee  could  not  take 
the  legal  estate.     Bat  the  court  said,  that,  whether  the  heir  of  the  sor- 
renderor  would  be  considered  as  a  trustee  for  the  second  devisee,  a 
court  of  equity  was  alone  competent  to  decide.]     In  Doe  d.  Winder  v. 
Lawes,  7  Ad.  k  E.  196  (E.  C.  L.  R.  vol.  34),  2  N.  &  P.  195,  a  copy- 
holder in  fee  devised  to  his  wife  Sarah  freehold  estates  named  in  the 
will,  together  with  personalty  (making  her  sole  executrix),  to  be  freely 
possessed  and  enjoyed  by  her  during  her  life,  remainder  over  to  chil- 
dren ;  and,  if  they  died  before  Sarah,  to  be  disposed  of  by  Sarah's  will. 
By  a  codicil  he  bequeathed  certain  money  to  Sarah.     By  a  second 
codicil,  he  devised  and  bequeathed  to  Sarah   ««all  his   copyhold  in 
*QOQi  *^^^  hamlet  of  Ham,"  and  <<  likewise  all  moneys  lent  out  upon 
-^  mortgage,  bonds,  or  notes  of  hand :"  and  it  was  held  (the  will 
and  codicils  being  prior  to  the  statute  7  W.  4  &  1  Yict.  c.  26),  that 
Sarah  took  only  a  life-estate  in  the  copyhold.    J.,  the  devisor's  heir- 
at-law,  never  was  admitted,  nor  surrendered  to  the  use  of  his  will : 
before  the  statute  55  6.  8,  c.  192,  he  devised  all  his  copyhold  to  S.  in 
fee,  and  he  died  in  S.'s  lifetime,  after  that  statute  passed:  S.  was 
admitted  after  the  death  of  the  first  devisor,  and  after  the  making  of 
J.'s  will,  but  before  his  death,  to  hold  according  to  the  first  will :  and 
it  was  held,  that  J.'s  devise  passed  the  copyhold  to  S.,  even  assuming 
J.  not  to  have  been  virtually  admitted :  but  that,  also,  the  admittance 
of  S.,  the  tenant  for  life,  operated  as  an  admittance  of  J.,  the  rever- 
sioner.    S.  was  never  admitted  after  J.'s  death :  she  devised,  after  the 
55  G.  3,  c.  192,  to  her  two  customary  heirs,  and  H.,  in  fee ;  and  the 
three,  after  her  death,  were  admitted  each  to  an  undivided  third,  on 
producing  the  will :  and  it  was  held,  that  her  life  estate  had  merged  in 
the  fee  devised  to  her  by  J.,  and  that  the  effect  of  her  admittance  was 
therefore  spent,  and  her  devise  inoperative  for  want  of  admittance :  but 
that  the  two  customary  heirs  had  each  a  perfect  legal  estate  in  his  third : 
and  that  J.'s  heir-at-law  had  a  good  title  to  support  ejectment  for  the 
remaining  third.     Oaitskell's  trustees  stood  precisely  in  the  situation  of 
the  heir-at-law,  and  were  entitled  to  demand  admittance :  they  had  an 
equitable  interest  before  admittance,  which  their  admittance   turned 
into  a  legal  title.     The  question  here  arises,  not  upon  a  surrender  to 
the  use  of  a  will,  but  upon  a  surrender  for  valuable  consideration.    The 
authorities  show  that  the  nature  of  a  surrender  is,  to  withdraw  from 
the  surrenderor  the  interest  which  he  has,  and  to  vest  it  in  the  sorren* 
deree ;  and  that,  although  the  law  prescribes  in  certain  cases  the  accept- 
ance of  the  surrender,  by  the  admittance  of  the  party  under  it,  that  i« 
pMQ-]  *8imply  for  the  benefit  of  the  lord.     The  real  question  is,  whe- 
^  '^  ther,  in  the  case  of  a  surrender  for  value,  the  interest  acquired 
by  the  surrenderee  is  not  so  devisable  an  interest,  that,  when  coupled 
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"With  an  admittance  by  the  devisee,  a  legal  estate  is  conferred  upon  the 
person  so  admitted.  In  Watkins  on  Copyholds,  4th  edit.  p.  69,  it  is 
said, — «  A  copyholder  being  in  consideration  of  law  but  a  tenant  at 
"will,  he  had  no  interest  which  he  could  transfer  to  another ;  he  could 
only  relinquish  his  own  right  to  the  premises.  When  he  was  therefore 
desirous  that  another  should  succeed  him  in  the  tenancy,  he  surrendered 
or  returned  the  possession  to  the  lord,  under  confidence  that  he  would 
regrant  the  premises  to  the  person  he  himself  should  designate.  If  the 
lord  accepted  such  resignation  under  such  confidence,  the  Court  of 
Chancery  enforced  the  trust.  This  power,  thus  assumed  by  the  courts 
of  equity,  seemed  coeval  with  the  introduction  of  uses  with  respect  to 
freeholds.  Though  seemingly  new  in  the  time  of  Edward  the  Fourth, 
it  was  generally  acquiesced  in,  as  it  opened  the  way  for  the  alienation 
of  copyhold  as  well  as  of  freehold  estates ;  and  the  connexion  between 
the  lord  and  tenant  every  day  relaxing,  and  the  returns  and  duties  be- 
coming more  certain  and  fixed,  th^  law  countenanced  the  usage." 
Again,  p.  72, — ^^The  power  of  alienation  in  the  copyholder  is  now, 
however,  so  established  that  the  lord  is  compellable,  not  only  by  sub- 
poena in  equity,  but  by  mandamus  at  law,  to  admit  the  person  nominated 
by  the  former  tenant."  Again, -p.  181, — <(  We  have  already  seen  that 
the  surrender  is  now  only  the  formal  mode  of  transfer  containing  the 
designation  by  the  tenant  of  the  person  he  wishes  to  succeed  him  in  the 
tenancy.  The  copyholder  has  a  right  to  nominate  whom  he  pleases  for 
that  purpose  (except  indeed  as  to  those  persons  who  are  legally  incapa- 
citated to  take) :  and  the  lord  is  bound  to  admit  such  nominee :  he  is 
compellable  by  decree  in  equity,  and  by  ^mandamus  at  law.  He  r4.qoA 
is  merely  an  instrument :  no  interest,  no  estate,  passes  to  him  '- 
by  such  surrender :  he  has  only  a  power  to  admit  according  to  the  direc- 
tions of  the  surrenderor.  He  cannot  vary,  nor  change,  nor  in  any  way 
affect  the  estate  or  interest  about  to  be  transferred.  If  he  admit  other- 
wise, the  surrender  shall  control  it.  And  the  surrenderee  shall  Jbe  in 
by  the  surrenderor,  and  not  by  the  lord."  In  Roe  d.  Noden  v.  6ri£Sts, 
4  Burr.  1961,  Lord  Mansfield  says:  '^An  admission  must  fallow  the 
surrender :  the  lord  has  no  power  over  it.  The  surrender  directs  and 
governs  the  admission :  therefore  the  admission  is  prout  lex  postulat." 
So,  in  Yaughan  d.  Atkins  v.  Atkins,  5  Burr.  2765,  2786,  which  is  a 
case  of  considerable  authority,  Lord  Mansfield  again  says, — ^^  The  sur- 
render is  the  substantial  part  of  the  conveyance,  and  a  complete  execu- 
tion of  the  contract  as  between  the  vendor  and  the  vendee.  The  sur- 
render and  the  admittance  are  different  parts  of  the  same  conveyance. 
The  formal  effectuates  the  substantial  part,  and  therefore  must  relate 
to  it.  Both  together  make  but  one  conveyance.  Admittance  must  be 
pursuant  to  the  surrender ;  and  consequently  must  operate  as  from  the 
date  of  it.  Thero  is  no  rule  better  founded  in  law,  reason,  and  conve- 
nienoe,  than  this,  <«  that  all  the  several  parts  and  ceremonies  necessary 
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to  complete  a  conveyatice,  shall  bcf  taken  tbgtsthenr  aa  one  act,  and  ope'- 
rate  from  the  sabstantial  part  by  relation.  Livery  relatea  to  the  feoff- 
ment ;  enrolment,  to  the  bargain  and  sale ;  a  recovery,  to  the  deed 
which  leads  the  nse;  so,  admittance  shall  i^IatB  to  the  anrrender; 
especially  when  it  is  a  sale  for  a  Valuable  consid^nition,  as  in  thia  case. 
The  title  is  not  complete  till  admittance ;  and  to  the  lord  it  is  material,  ia 
respect  of  his  fine :  but,  as  between  the  vendor  and  vendee,  the  admit- 
tance is  mere  form.  This  agreement  is  executed,  and  the  land  bound  by 
the  surrender.  The  lord  is  compellable,  by  mandamus  or  decree,  to  admit.** 
*Q^11  ^'^S^^^t  ^^  Holdfast  d.  WooUams  t;.  Glapham,  1  T.  R.  600,  it  is 
-^  said  by  Ashhurst,  J.,  that  «<  the  admittance  is  only  a  circumstance 
required  by  law  merely  for  the  sake  of  the  lord."  Here,  the  lord  htu 
admitted.  The  interest  acquired  by  Gaitskell'  under  the  surrender  by 
Thorn  and  wife,  was,  a  right  to  perfect  the  estate  by  admission,  so  as 
to  clothe  himself  with  the  legal  ownership :  he  had  already  acquired 
by  the  surrender  an  interest  in  the  estate ;  and  the  right  of  admittance 
was  a  right  transmissible  by  his  will.  Watkins,  speaking  of  an  interest 
of  this  sort,  says,  p.  102, — «« The  surrenderee  is  now,  however,  regarded 
as  having  such  an  interest  in  the  preniises  as  may  be  the  object  of  a 
devise  or  assignment."  «<  So,  if  a  surrender  be  made,  the  sorrenderee 
may  auxgn  his  interest,  and  the  lord  shall  be  compelled  to  admit:  The 
King  V.  The  Lord  of  the  Manor  of  Hendon,  2  T.  R.  464."  An  inte> 
rest  like  this,  therefore,  is  clearly  transmissible  by  assignment,  and  also 
in  the  case  of  an  heir :  and  it  is  submitted  that  it  is  also  transmissible 
by  devise :  Davie  v,  Beardsham,  1  Ch.  Ca.  S9.  [Williams,  J. — All 
that  the  court  there  said,  was,  that  the  party  admitted  (the  heir)  was 
trustee  for  the  devisee.]  It  is  enough  for  the  plaintiff's  purpose  to 
make  out  that  there  was  an  interest  in  Oaitskell  which  was  transmis- 
aible  by  devise.  [Maulb,  J. — The  court  must  have  held  that  the  heir 
there  had  at  law  a  good  estate  by  the  admission;  Did  they  not  bold 
that  the  estate  was  not  devisable  at  law  T  WiLLf Aiks,  J.--*Sure]y  yoa 
do  not  contend,  that,  before  the  55  G.  S,  c.  192,  any  estate  in  law 
could  pass  in  a  copyhold  by  will.]  No.  All  that  is  contended,  is,  thai 
the  exclusive  right  to  be  admitted  passed  by  the  will.  The  propositieu 
is  well  put  by  the  Vice-Chancellor,  in  Wainwright  v.  Elwell,  1  Madd. 
632, — «»A  purchaser  of  a  copyhold  to  whom  a  surrender  has  been  made, 
but  who  has  not  been  admitted,  may  devise  his  equitable  interest,  or, 


« 


932] 


more  properly  speaking,  *his  right  to  the  copyhold ;"  that  is,  the 


right  to  obtain  it  by  admission  by  the  lord.  In  Phillips  r. 
Phillips,  1  Myl.  &  E.  649,  664^  it  was  held,  that,  when  a  testator  at 
the  making  of  his  will  has  the  legal  seisin  of  a  copyhold,  and  devises 
it,  and  the  devisee  is  not  admitted,  nothing  passes  by  the  will  of  the 
devisee ;  and  an  admittance  subsequent  to  his  will,  will  not  alter  the 
ease :  but,  where  a  testatoi^  has  only  an  equitable  interest  in  a  copy- 
^  bold,  and  devises  it,  the  equitable  interest  will  pass  to  t^e  devisee;  and 
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the*  deFiBee,  though  never  admitted-,  may  devise  such  equitable  interest. 
[Maulb,  J. — ^It  may  be  that  the  devisee  may  have  a  right  to  call  upon 
liie  heir  of  the  surrenderee  (Gaitskell)  to  come  and  be  admitted,  and 
tiien  to  surrender,  do  a«  to  enable  him  to  be  admitted.]  The  effect  of 
the  heir's  admission  is,  to  put  an  end  to  the  legal  estate  of  the  surVen- 
deror.  Why  should  not  the  admission  of  the  devisee  have  the  same 
effect?  [WiLi;rAlfB,  J. — What  is  the  reason  ¥rhy  the  heir  of  a  copyholder 
may  bring  ejectment,  and  the  devisee  may  not,-*-without  admittance  ? 
What  is  the  fbuodaiion  for  the  distinction  ?]  It  may  be  that  the  law 
easts  upon  the  heir  all  the  right  the  ancestor  had ;  but,  in  the  case 
of  a  devise,  the  law  requires  an  additional  circumstance,  the  devisee 
must  come  in  and  be  admitted.  The  heir  and  the  ancestor  are 
in  point  of  &c€  t^e  same  person.  The  devisee  has  no  interest 
either  at  law  or  in  equity  until  admittance.  In  Sugden's  Vendors 
SDfd  Purchasers,  10th  edit.  Vol.  I.,  p.  286,  it  is  said, — (« As  to  cepy- 
kolds,— by  the  old  law ;  if  a  man  made*  a  disposition  by  will  of  all 
his  copyhold  estates  generally,  and'  afterwards  purchased  other  copy- 
lu>ld  estates,  and  surrendered  them  to  the  uses  declared  by  his  will 
(Heylin  t;.  Heylin,  Cowp^  130,  Lofft.  604),  or  even  to  the  uses  declared 
By  his  will  of  and  eon<feming  the  9ame  (Attorney-General  r.  Vigor,  8 
Yes.  2S6),  the  after*purchased  estates  would  pass  under  the  general 
^devise,  although  the  will  was  not  republished.  Therefore,  where  r^^Qoo 
It  copyhold  estate  has  been  surrendered  to  the  use  of  a  will,  and  ^ 
the  purchaser  is  buying  of  the  heir-at-law,  who  claims  in  the  absence 
of  a^y  devise- subsequently  to  the*  purchase  by  his  ancestor  (the  case  not 
falling  within  the  l»te  act),  he  must  be  satisfied  that  the  estate  did  not 
pass  under  »ny  general  devise  in*  «  will  prior  to  the  purchase.  The  act 
for  rendering  a  surrender  to  a*  will  unnecessary  (56*  G.  8,  c.  192),  ren- 
dered it  unlikely  that  this  point  should  again  arise,  and  now  the  doctrine 
is  wholly  confined  to  wills  or  codicils  made  before  the  Ist  of  January, 
1888 ;  for,  by  the  late  statute^  whiatever  copyholds  a  man  may  have  at 
his  deaths  whether  there  iS'a custom  todevise  them  or  not,  and  whether 
t»  has  been  admitted  or  not,  and  of  course,  therefore,  although  not 
wtrrendered  to  the  will,  will  pass-  by  it."  The  power  of  devising  land^ 
Hr.  Powell  8ary8,-^l  Pow.  Dev.  by  Jarman,  p.  1, — existed  among  tha 
Saxons  to  the  ftiilest  extent.  [Maule,  J.— -It  existed,  I  believe,  from 
s  little  while'  after  the  invasion  by  Julius  Cassar,  down  to  about  the 
middle  of  the  fourth  century,  while  the  civil  law  prevailed  in  this  country. 
Bat,  was  knd  disvisaUe  &  Utile  before  i\it  statute  34  H.  8,  c.  5  ?]  Pro- 
bably not.  In  Jones  v.  Roe  d.  Perry,  3  T.  R.  88,  94,  Lord  Kenyon 
wiys :  (<  I  wiit  not  cite  all  the  cases  that  may  be  mentioned  on  the  sub- 
jeet,  but  will  confine  myself  to  two  or  three  which  have  been  determined 
by  great  authorities,  after  niuch  consideration.  The  first  I  take  from 
tbe  argument  in  Selwin'  v.  Selwin,  by  Mr.  Norton,  1  W.  Blac^  225 ;  it 
is  that  of  Goodtitle  d.  Gurnel  v.  Wood,  T.  14  G.  2,  G.  B.     In  that 
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case,  there  was  a  devise  to  A.,  and,  if  he  dies  before  twenty-one,  then 
to  B.  and  his  heirs.  B.  died,  and  then  the  contingency  happened  bj 
the  death  of  A.  before  twenty-one.  Willes,  C.  J.,  said, — « The  question 
is,  whether  an  executory  devise  be  transmissible.  Most  of  the  old  cases 
*QSU1  *^^^^^  ho\^  that  they  are  not  devisable,  were  before  executory 
^  devises  were  well  established ;  but  that  doctrine  is  now  exploded. 
Executory  devises  are  not  naked  possibilities,  but  are  in  the  nature  of 
contingent  remainders;  and  there  is  no  doubt  but  that  such  estates  are 
transmissible  and  conuquently  devisable.'  Here,  then,  the  chief  juatiee 
gave  a  clear  opinion  that  a  possibility  was  devisable.  That  it  is  also 
transmissible,  appears  from  the  cases  of  King  o.  Withers,  Rep.  Temp. 
Talbot,  117,  and  Marks  v.  Marks,  1  Stra.  182.  And  the  case  of  Selwin 
V.  Selwin  is  a  very  strong  authority  on  the  question  in  this  case."  Roo 
d.  Perry  t^.  Jones,  1  H.  Blac.  80,  is  the  same  in  principle  as  Goodtitle 
d.  Gurnel  v.  Wood.     Before  the  late  statute  of  wills,  7  W.  4  Jt  1  Vict. 

c.  26,  a  right  of  entry  was  not  devisable,  because  it  was  supposed  to  be 
obnoxious  to  the  law  against  maintenance  and  champerty.  The  interest 
in  this  case  is  similar  to  that  which  was  held  devisable  in  Cully  v.  Doe 

d.  Taylerson,  11  Ad.  &  £.  1008  (E.  C.  L.  R.  vol.  89),  8  P.  &  D.  539. 
The  cases  of  Doe  d.  Vernon  v.  Vernon,  7  East,  8,  and  Doe  d.  Tofield 
v.  Tofield,  11  East,  246,  which  will  be  relied  on  by  the  other  side,  are 
clearly  distinguishable.  In  both  those  cases,  it  was  necessary  for  the 
party  dealing  with  his  interest,  to  have  recourse  to  the  lord*s  courts 
the  copyhold  assurance  was  required  to  give  effect  to  it.  In  both,  the 
party  devising  had  been  tenant  on  the  roll.  [Jervis,  G.  J. — Not  ia 
Doe  d.  Vernon  v.  Vernon.  Lady  Harriet  there  was  precisely  in  the 
position  of  Gaitskell  here,  only  Gaitskell  was  a  surrenderee  for  a  valu- 
able consideration.]  The  court  there  were  evidently  addressing  them- 
selves  to  a  case  where  there  had  been  no  antecedent  surrender.  A 
party  cannot  surrender,  who  has  not  himself  been  admitted.  [Maulb, 
J. — The  argument,  in  truth,  amounts  to  this,  that  the  interest  which 
Gaitskell  had  was  devisable  because  descendable.]  That  certainly  is  so. 
[Williams,  J.,  referred  to  the  note  to  Duppa  v.  Mayo,  1  Wms.  Saund. 
^qntry  277  A,  whcro  it  is  said, — *(<  It  is  not  necessary  in  equity  that  the 

-*  devisor  should  be  seised  of  the  legal  estate  in  the  lands  at  the 
time  of  making  his  will.  If  he  have  such  an  equitable  interest  in  them 
at  the  time  that  he  may  call  for  a  conveyance  of  the  legal  estate,  it  is 
sufficient,  and  the  lands  will  pass  by  the  will,  if  it  appears  to  have  been 
the  testator's  intent  to  devise  them,  although  the  legal  estate  be  not 
conveyed  to  the  testator  until  a  subsequent  period,  or  even  not  conveyed 
to  him  at  all.  This  rule  applies  as  well  where  the  contract  b  for  the 
purchase  of  copyhold,  as  of  freehold  estates  :  Davie  v.  Beardsham,  1 
Chan.  Cas.  39;  Greenhill  v.  Greenhill,  Pre.  Chan.  820,  2  Vern.  679; 
Acherley  v.  Vernon,  9  Mod.  78 ;  Potter  v.  Potter  1  Ves.  sen.  487 ; 
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Bo86  t^.  Cunynghame,  11  Yes.  654.     This  shows  that  it  is  only  an 
equitable  right  that  passes.] 

Upon  the  evidence  here,  an  admittance  of  Gaitskell  may  be  pre- 
sumed. The  transaction  in  question  occurred  seventeen  years  ago; 
since  when,  there  have  been  three  surrenders  and  two  admittances.  In 
Watkins  on  Copyholds,  p.  268,  it  is  said :  «^  An  admittance  need  not 
be  in  any  particular  form  of  words  :  for,  if  we  look  to  the  reason  of  the 
thing,  we  may  conclude,  says  Chief  Baron  Gilbert, — Gilbert's  Tenures, 
282,  283, — that  anything  that  expresses  the  lord's  consent  to  the  surren- 
der should  amount  to  an  admittance ;  for,  it  is  his  consent  only  that  is 
requisite  after  the  surrender,  to  make  the  surrenderee  a  tenant;  and, 
what  matter  is  it  whether  that  be  done  by  dominus  concessit,  et  admittus 
est,  or  by  an  act  that  amounts  to  as  much  ?"  [Jekvis,  C.  J. — If  any 
presumption  is  to  be  made,  the  question  should  have  been  submitted  to 
the  jury.  Mauls,  J. — The  agreement  entered  into  at  the  trial,  was,  that, 
if  Gaitskell's  non-admittance  was  a  ground  of  nonsuit,  a  nonsuit  should 
he  entered ;  otherwise  the  verdict  should  stand.] 

The  defendant  was  in  possession  by  his  tenants,  and  therefore  liable 
in  trespass  for  the  mesne  profits :  Hunter  *v,  Britts,  8  Campb.  r^cqq^ 
454 ;  Doe  v.  Harlow,  12  Ad.  &  E.  40  (E.  C.  L.  B.  vol.  40);  and  L  ^^ 
notes  to  Aslin  v.  Parkin  (2  Burr.  €65),  1  Smith's  Leading  Cases,  269. 

No  demand  of  possession,  or  entry,  could  be  necessary,  the  parties 
standing  in  the  position  of  mortgagor  and  mortgagee:  Thunder  d« 
Weaver  v.  Belcher,  8  East,  449 ;  Doe  d.  Roby  t;.  Maisey,  8  B.  &  C. 
767  (E.  C.  L.  B.  vol.  15),  8  M.  &  B.  107 ;  Doe  d.  Fisher  v.  Giles,  6 
Bingh.  421  (E.  C.  L.  B.  vol.  15),  2  M.  &  P.  749  (E.  C.  L.  B.  vol.  17). 
And,  supposing  a  demand  was  necessary,  the  writ  of  possession  was  a 
sufficient  demand. 

Then,  the  judgments  by  default  in  the  ejectments'were  binding  on 
all  who  had  notice,  and  who  might  have  come  in  and  defended,  and 
operates  as  an  estoppel,  and  so  entitles  the  plaintiff  to  retain  the  ver- 
dict for  so  much  of  the  profits  as  have  accrued  since  the  date  of  the 
demise  laid  in  the  ejectment :  Aslin  v.  Parkin,  2  Burr.  665.  [Maule, 
J. — That  is  where  the  action  is  brought  against  the  party  served  with 
the  ejectment.  Jervis,  C.  J. — If  you  proceed  against  one  who  has 
not  been  served,  you  must  prove  your  title.]  In  Dod  v.  Huddart,  2  C. 
M.  k  B.  816,t  the  estoppel  was  held  not  to  be  concltisive  unless  pleaded. 
[jBRtis,  C.  J.— In  Doe  v.  Wright,  10  Ad.  k  E.  768  (E.  C.  L.  B.  vol. 
87),  2  P.  &  D.  672,  the  estoppel  was  replied.]  Here,  the  plea  con- 
cludes to  the  country,  and  therefore  the  estoppel  could  not  be  replied. 
[  iri7/e«.— Sanderson  v.  Collman,  4  M.  &  G.  209  (E.  C.  L.  B.  vol.  48), 
4  Scott,  N.  B.  638,  shows  that  an  estoppel  may  be  replied  to  a  traverse 
concluding  to  the  country.] 

Wille%  (with  whom  was  Bramwelt)  was  desired  to  confine  himself  to  the 
main  point,  as  to  the  necessity  of  an  admittance  of  Gaitskell.     It  is  not 
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denied  that  a  man  having  an  interest  in  a  copyhold  may  deviae  it :  but, 
as  a  general  rule,  it  is  submitted  that  the  legal  title  to  soopybold  otm 
only  be  acquired  by  surrender  and  admittance.  All  the  trritera  irbo 
treat  upon  copyhold  law  so  lay  it  down  in  plain  and  precise  terms;  The 
^ofT-i  lord  looks  '*'only  to  the  legal  title,  and  pays  no  regard  wfaatever 

^  to  trust  estates.  Blackstone  says,--*yoI.  II.,  c.  22;  p;  866,—- 
«cThe  fief,  being  of  a  base  nature  and  tenure,  is  unalienable' without  tiie 
knowledge  and  consent  of  the  lord.  For  this  purpose  it  is resignednp^ 
or  surrendered  into  his  hands.  Custom  and  the  indutgenod  of  the  law; 
which  favours  liberty,  has  now  given  the  tenant  a  right  to  name  hia 
successor ;  but  formerly  it  was  far  otherwise;  And  I  am  apt-  to  snspeet 
that  this  right  is  of  much  the  same  antiquity  with  the  introduction  of 
uses  with  respect  to  freehold  lands ;  for,  the  alienee  of  a  copyhold  bad 
ttterely  jus  fiduciarum,  for  which  there  was  no  remedy  at  law,  but  onlj 
by  subpoena  in  Chancery.  When,  therefore,-  the  lord  bad  accepted  a 
surrender  of  his  tenant's  interest,  upon^  confidence  tb  re*grant  the  estate 
to  another  person,  either  then^  expressly  named;  or  to  be  afterwarda 
named  in  the  tenant's  will,  the  Chancery  enforced  this  trust  aa  a  mat- 
ter of  conscience;  which  jurisdiction^  diough  seemingly  new  in  the 
time  of  Edward  iy.,(a)  was  generally  acquiesced  in,  as  it  opened  the 
'#ay  for  the  alienation  of  copyholds,  as  well  as  of  freehold  estates,  and 
aa  it  rendered  the  wie  of  them  both  equally  devisable  by  testament. 
Tet,  even  to  this  day,  the  new  tenant  cannot  be  admitted  but  by  coili^ 
position  with  the  lord,  and  paying*  him  a  fine  by  way  of  acknowledg- 
ment for  the  license  of  alienation."  And  see  I  Scriven  on  Copyholi^ 
3X6.  Copyholds  clearly  are  not  within  the  statute  34  HL  8,  c.  5.  la 
Wagstaif  t^.  WagstaiT,  2  P.  Wms.  261,  it  waa  held;  that,  where  a  copyw 
bold  is  surrendered  to  the  use  of  a  will,  there  need  not  be  three  wit» 
nesses  to  such  will^-  because  the  copyhold  passes  by  surrender,  and  not 
by  the  will;  yet  a  trust  or  equity  of  redemption  of  a  copyhold  cannot 
pM8  by  a  will,  unless  attested  by  three  witnesses.  But,  in  a  note  to 
^qqo-i  the  6th  edit,  it  is  said:  *««'But,  in  the  case  of  Tuffnel  v.  Page; 

^  the  Lord  Hardwicke  was  of  opinion;  that  the  trust  of  a  copyhold 
Would  pass  by  a  will  not  attested  according  to  t4ie  statute  of  frauda^ia 
a^ copyhold  surrendered  t<o  the  use  of  a  will  would  do;  for,  that  equi^ 
<^ght  to  follow  the  law,  and-  make  it  at  least  aa  easy  to  convey  a  tmat 
9^  a  legal  interest.  And  decreed  accordingly;  Barnard^  Cb.  Bep.  12^ 
2  Atk.  37."    fHe  was  then  stopped  by  the  court.] 

Jkrvis,  C.  J.-**^ieveral  questions  have  been  raised  during  the  disona^ 
rion  of  this  cascj  which*  it  will  be  unnecessary  for  us  to  consider :  fo]% 
according  to  the  view  we  take^  there  ia  ono  objection  which  goes  en^ 
lirely  to  the  foundation* of  the  action^  The  main  point  is,  whether  tba 
aurrenderee  of  a  copyhold  can  by  law,  before  admittance,  so  deviae  tb« 
dopy  hold  tenement  as*  ta  enabie  hi»  devisee'  to  obtain  a  legal-  title.    But, 

(<t)  See  Bro.  JtMf,  UK  tin^Mptf  Copy  dit  Cbwt  JtoU,  ID. 
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before  we  come  to  tliat  point,  it  may  be  convenient  to'  disposiEf  of  two 
or  three  which  arise  incidentally. 

It  was  contended,  on  the  part  of  the  plaintltf,  that  an  admittyince  of 
Henry  Giutskell,  the  surrenderee,  might  be  presumed,  if  admittance 
were  necessary  to  enable  him  to  make  a  valid  and  effectual  devise.  But, 
if  that  be  do,  it  is  a  presumption  of  fact,  which  should  have  been  put  to 
the  jury  at  the  suggestion  of  counsel ;  and,  as  the  learned  judge  was 
not  required  to  put  it  to  the  jury,  the  point  is  not  now  open  to  the 
plaintiff.  Neither  can  it  be  said  there  Was  any  estoppel  arising  from 
the  act  of  the  parties. 

But  it  was  further  insisted  that  the  plaintiff  wad  entitled,  indepen- 
dently of  the  main  question  which  has  been  discussed,  to  retain  the  Ver^- 
diet  for  a  portion  of  the  damages,  viz.  for  the  profits  subsequent  to  tHe 
6th  of  April,  1852,  the  day  of  the  demise  in  the  declarations  in  eject- 
ment. Incidentally,  a  question  arose  as  to  whether  that  could  be  so  ad 
against  this  defendant,  who  was  ^neither  tenant  in  possession,  r^^Qon 
nor  served  as  landlord,  although  it  appeared  that  he  had  notice  ^ 
of  the  proceedings  in  those  actions.  It  is  unnecessary,  however,  to 
consider  the  effect  of  that,  which  might  have  given  him  the  right- to 
defend  as  landlord. 

As  to  the  plea  of  not  possessed,  it  was  competent  to  the  plaintiff  to 
have  replied  the  former  recovery  in  ejectment  by  way  of  estoppel.  In 
Doe  V.  Huddart,  2  G.  M.  &  R.  816,t  it  was  held  that  a  judgment  in 
ejectment  is  not  conclusive  evidence  of  title,  in  the  action  for  mesne 
profits,  unless  it  be  pleaded  by  way  of  estoppel.  In  Doe  v,  Wright,  10 
Ad.  &  E.  763  (E.  C.  L.  B.  vol.  87),  2  P.  &  D.  672,  the  plea  was  not 
possessed,  and  the  former  recovery  was  replied,  and  held  an  estoppel. 
The  former  recovery,  therefore,  in  this  case  was  evidence  only  of  title, 
but  not  conclusive,  and  capable  of  being  rebutted.  This,  therefore, 
brings  us  to  the  main  question,  whether,  upon  the  whole  evidence,  there 
was  a  defect  of  title  in  the  plaintiff. 

Did,  then,  the  surrender  to  Gtiitskell  in  1828,  not  followed  by  an 
admittance,  give  him  such  a  title  as  would  enable  his  trustees  to  gain  a 
title  by  admittance  pursuant  to  his  will  ?  Copyhold  is  a  tenure  of  a 
j^eculiar  nature.  The  original  servitude  is  now  converted  into  a  fixed 
tenure,  to  be  acquired  by  admittance,  and  according  to  the  custom  of 
the  manor.  It  is  essential  that  the  roll  of  the  manor,  to  which  alone 
flie  lord  looks,  should  show  who  is  entitled  to  the  legal  estate.  In  the 
ease  of  the  heir,  that  does  appear  by  operation  of  law :  but  that  is  not 
the  case  with  regard  to  the  devisee.  A  surrenderee  without  admittance, 
has,  it  is  conceded,  only  an  equitable  interest.  His  devisee,  therefore, 
can  take  no  greater  than  an  equitable  interest,  of  which  the  lord  is  not 
Sound  to  take  notice.  The  point  is,  in  truth,  determined  by  Doe  d. 
Vernon  v.  Yernon,  7  East,  8,  and  Doe  d.  Tofield  t^.  Tofield,  11  East, 
246.    In  the  former,  it  waa  held,  that  the-  devisee  of  a'  copyhold  or 
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♦Qioi  <^^s^^°^A^7  estate  which  had  *been  surrendered  to  the  use  of  the 
^  will,  having  died  before  admittance,  her  devisee,  though  aft^- 
wards  admitted,  could  not  recover  in  ejectment,  his  admittance  having 
no  relation  to  the  last  legal  surrender,  but  the  legal  title  remaining  in 
the  heir  of  the  surrenderor :  and,  in  the  latter,  that  a  surrender  out  of 
court  to  the  use  of  his  will,  made  by  the  surrenderee  of  a  copyhold 
before  his  admittance,  is  absolutely  void  and  of  no  effect,  and  cannot 
be  made  good  by  his  subsequent  admittance.  Mr.  Oaodeve  seeks  to 
distinguish  those  cases  from  the  present,  on  the  ground  that  there  the 
surrender  was  voluntary,  and  here  for  a  valuable  consideration.  But, 
after  ali,  it  is  a  mere  equitable  interest.  It  seems  to  me  that  those 
two  cases  conclusively  show  that  Gaitskell  had  only  an  equitable  inte- 
rest, and  no  title  which  the  lord  could  recognise,  and  consequently  that 
the  trustees,  under  whom  the  plaintiff  claims,  had  no  legal  title  to  con- 
vey.    To  make  his  title  perfect,  Gaitskell  should  have  been  admitted. 

For  these  reasons  I  think  the  rule  must  be  made  absolute  to  enter  a 
nonsuit. 

Maule,  J. — I  am  of  the  same  opinion.  The  point  which  was  mainly 
argued,  is,  whether  Henry  Gaitskell,  not  having  been  admitted,  and 
surrendered  to  the  use  of  his  will,  coald  devise  the  property  in  question 
80  as  to  operate  upon  it  in  such  a  manner  as  to  entitle  the  devisee  to 
apply  to  the  lord  for  admission.  The  general  rule  as  to  copyholds,  is, 
that  they  pass  by  surrender  and  admittance.  If  a  copyhold  is  surren- 
dered, and  there  is  an  admittance  of  some  person  not  being  the  person 
to  whose  use  the  surrender  is  made,  the  surrender  remains  unsatisfied 
by  any  admittance  in  pursuance  of  it,  and  the  estate  does  not  pass. 
"Where  there  is  a  surrender  to  the  use  of  a  man  and  his  heirs,  the  sur- 
renderee has  a  common-law  right  to  be  admitted  on  presenting  himself 

*Q411  *^^  ^^^  '^^^  ^^^  showing  his  title.  So,  where  there  is  a  surren- 
-*  der  to  one  in  fee,  the  heir  of  the  surrenderee,  on  presenting  him- 
self, and  showing  that  he  is  heir,  proves  himself  to  be  the  person  en- 
titled to  admittance.  So,  where  there  is  a  surrender  to  the  use  of  a 
will,  the  will  points  out  the  particular  person  to  whose  use  the  surren- 
der is  made,  and  he  has  nothing  more  to  do  than  show  that  he  is  the 
person  designated,  to  entitle  him  to  claim  to  be  admitted  tenant.  Bat 
there  is  no  case  to  show,  that,  where  the  surrenderee,  or  his  heir,  does 
not  himself  obtain  admittance,  he  acquires  an  interest  which  he  can 
pass  by  devise.  The  passage  in  Watkins  on  Copyholds,  which  was 
relied  on  to  show  the  afiirmative  of  that  proposition,  does  not  seem  to 
be  supported  by  the  authorities.  Indeed,  Mr.  Watkins  is  not  speaking 
of  the  formal  legal  effect  of  it ;  but  is  only  affirming  that  it  is  capable 
of  being  effectuated  as  a  conveyance.  The  way  a  right  so  created  is 
to  be  enforced,  is  not  by  a  claim  on  the  part  of  the  devisee  to  be  ad- 
mitted. Such  a  purchaser  as  I  have  described,  and  as  Mr.  Watkins 
intendedi  clearly  has  no  right  to  cast  upon  the  lord  the  inquiry  whether 
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lie  is  a  person  to  whom  the  estate  was  intended  to  be  conveyed.  Bat, 
where  there  is  a  surrender  to  the  use  of  a  particular  person,  or  to  him 
and  his  heirs,  the  lord  can  be  called  upon  to  inquire  whether  the  per- 
son presenting  himself  in  pursuance  of  the  surrender  is  the  person 
described,  or  his  heir.  It  is  that  limited  inquiry  only  which  the  lord 
Has  cast  upon  him.  The  legal  title  to  a  copyhold,  whether  acquired  by 
assignment  by  deed  or  by  devise,  is  only  complete  on  admittance.  It 
has  been  said,  in  the  course  of  the  argument,  that  the  right  of  a  sur- 
renderee who  has  not  been  admitted,  is  descendible,  and  therefore  is 
assignable  and  devisable.  But  it  by  no  means  follows  that  a  thing 
which  is  capable  of  descent  is  also  assignable.  The  right  of  the  sur- 
renderee to  be  admitted,  is  more  like  a  bright  of  entry  than  an  1-410^* 
interest  in  land  that  is  capable  of  passing  by  instrument  inter  ^ 
partes  or  by  will.  That,  I  think,  was  made  quite  clear  in  the  course 
of  the  argument. 

Then  it  was  said  that  here  an  admittance  of  Gaitskell  might  be  pre- 
sumed. Bat  I  think  it  was  clear,  from  the  course  pursued  at  the  trial, 
that  it  was  not  intended  to  be  insisted  that  there  was  such  evidence  of 
admittance  as  the  defendant  must  yield  to.  If  the  question  had  been 
put  to  the  jury,  they  would  have  had  little  difficulty  in  saying  that 
there  was  no  actual  admittance.  There  was  nothing  from  which  they 
would  have  been  at  all  warranted  in  inferring  it. 

As  to  the  question  of  estoppel,  I  at  first  entertained  some  doubt 
whether  the  estoppel  could  be  replied  to  a  plea  of  not  possessed,  con- 
cluding to  the  country.  But  I  think  that  is  disposed  of  by  Doe  v. 
Huddart  and  Doe  v.  Wright.  The  replication  by  estoppel  amounts  to 
this, — ^Tou,  the  defendant,  say  that  I,  the  plaintiiT,  was  not  possessed : 
that  may  be  so ;  but  I  am  entitled  to  say  that  you  are  estopped  from 
raising  the  question,  because  the  jury  have  already  determined  it. 

For  these  reasons,  I  agree  with  the  Lord  Chief  Justice  in  thinking 
that  the  rule  must  be  made  absolute. 

Cresswell,  J. — I  am  of  the  same  opinion.  As  to  the  presumption 
of  admittance,  that  may  be  disposed  of  by  saying  that  the  question  is 
not  properly  before  us.  Independently  of  that,  there  are  two  points 
to  be  considered,  viz.,  the  estoppel,  and  the  effect  of  the  non-admission 
of  Oaitskeil  upon  his  right  to  devise.  Doe  1^.  Huddart  and  Doe  v. 
Wright,  which  seem  to  me  to  have  been  correctly  decided,  show,  that, 
unless  replied,  the  judgment  in  the  ejectment  is  no  estoppel.  I  must 
confess  I  do  not  see  the  force  of  the  objection  to  its  being  pleaded  as 
an  estoppel.  It  is  not  an  answer  to  the  plea,  *but  a  denial  of  r^QAQ 
the  right  of  the  defendant  to  call  in  question  that  which  has  ^ 
already  been  solemnly  decided  by  a  competent  tribunal. 

As  to  the  other  point,  I  can  find  no  authority  that  a  right  to  be  ad- 
mitted to  a  copyhold  can  be  the  subject  of  a  devise  by  a  surrenderee 
who  has  never  been  himself  admitted*    The  case  of  the  heir  differs 
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:mAteriiilly  from  that  of  the  devisoe.  Doe  d.  YerDOQ  v.  Vernon  and 
^oe  d.  Tofield  v.  Tofield  are  expressly  in  point.  In  the  latter,  Lord 
JBUenborough  went  very  fully  into  the  snbject,  and  held,  and  I  think 
correctly,  that  a  surrender  out  of  <$ourt,  to  the  use  of  his  irill,  made  by 
ftbe  surrenderee  of  a  copyhold,  before  his  admittance,  is  absolutely  vend. 
7he  passage  cited  from  Sugden's  Vendor  and  Purchaser,  does  not  oon- 
jtravene  that :  nor  do  I  think  the  passage  cited  from  Watkins  on  Copy- 
Jiolds  is  it  at  all  at  vnriance  with  those  cases.  I  think  Mr.  WatUos 
jvieant  the  same  as  Sir  Edward  Sugden,  viz.  that  it  may  be  that  a  sar- 
Tenderee,  before  admission,  may  convey  such  a  right  as  may  be  capable 
.of  being  enforced  in  equity.  But  that  is  not  the  question  here.  I  think 
the  rule  should  be  made  absolute. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  main  qms- 
tion  is,  whether,  supposing  a  surrenderee  for  valuable  consideration  dies 
before  admittance,  bis  devisee  being  afterwards  admitted,  acquires  a 
legal  estate  in  the  copyhold.  If  not,  a  material  link  in  the  plaintiff's 
title  is  deficient  here.  I  think  it  is  quite  clear  that  the  legal  interest 
did  not  pass  under  the  circumstances,  and  that  the  devisee  acquired  se 
interest  which  a  court  of  law  could  recognise.  That  is  established  by  a 
long  series  of  authorities,  ending  with  Doe  d.  Tofield  v.  Tofield,  whwe 
the  matter  is  very  elaborately  discussed.  A  devisee,  in  a  court  of  lav, 
is  neither  more  nor  less  than  a  surrenderee.  It  is  true,  a  Burrend^  is 
*Qd41  ^^^  made  ^unnecessary,  by  the  55  G.  8,  c.  192 :  bat  the  status 
^  of  the  devisee  remains  unafiected  by  that  statute.  There  can  be 
no  distinction  in  a  court  of  law  between  a  voluntary  surrender  and  a  sur- 
render for  valuable  consideration.  The  situation  of  the  devisee  mast 
be  identical  in  both  cases.  As  to  the  distinction  between  the  esse  ef 
heir  and  devisee,  the  most  familiar  illustration  is,  the  power  of  tbe 
former  to  maintain  ejectment  before  admittance.  The  foundation  ef 
that  distinction  plainly  is,  that  the  heir  takes  the  whole  by  descent,  bat 
the  devisee  has  nothing  in  him  before  admittance.  According  to  Doe 
d.  Vernon  v.  Vernon,  7  East,  8,  the  devisee,  having  nothing  in  him 
before  admittance,  could  convey  no  title.  So,  again,  in  Doe  d.  Tofield 
V.  Tofield,  11  East,  246,  a  surrender  made  by  a  surrenderee  who  bss 
never  been  admitted,  passes  nothing,  because,  not  having  been  ad* 
mitted,  he  himself  had  nothing.  For  these  reasons,  I  think  the  plaia- 
tirs  title  fails. 

As  to  whether  the  recovery  in  ejectment  operated  as  an  estoppel  as 
between  the  day  of  the  demise  in  the  declarations  in  ejectment  and  tbe 
commencement  of  the  action,^t  is  unnecessary  to  decide  whether  there 
was  such  a  privity  between  these  parties  as  to  make  the  record  admis* 
sible.  Tbe  main  question  is,  whether  it  was  conclusive  as  an  estoppd. 
It  IS  fully  established,  with  respect  to  estoppels  by  deed  and  estoppels 
in  pais,  that  they  must  be  pleaded  if  the  party  has  the  opportunity,  er 
(he  estoppel  is  waived.    The  only  qnestion  is,  whether  the  mle  is  ap]di- 
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-cable  to  a  plea  of  not  posMssed  in  an  action  of  tceapaea  for  the  roean^ 
.profits.  Aa  to  the  neglect  of  opportunity,  I  think  it  has  been  so  applied* 
In  Doe  V.  Wellsman,  2  E;cch.  868yt  some  doubt  is  suggested  whether 
judgment  by  default  against  the  casual  ejector  can  be  pleaded  ikb  ap 
estoppel,  and,  if  so,  whether  it  can  be  replied  to  a  plea  that  the  doaefi 
in  the  declaration  mentioned  were  not  the  closes  of  the  plaintiiT,  which 
^contained  no  new  matter.  Upon  the  whole,  I  think  the  law  is  r^co^r 
well  laid  down  in  Doe  v.  Huddart,  and  Doe  v.  Wright,  and  there-  ^ 
fore  that  there  was  no  eatoppel  here,  and  that  the  rule  must  cons^ 
quently  be  made  absolute.  .Rule  absolute  to  enter  a  nonsuits 


RICHARD  FLACK  v.  THE  MASTER,  FELLOWS,  and  SCHO- 
LARS  OF  DOWNING  COLLEGE,  CAMBRIDGE,  and  CLE- 
MENT  FRANCIS-    June  9. 

In  th«  absence  of  any  tpeeial  onstom  to  tluit  effeet,  the  lord  oanaoi  be  oompeUed  to  take  ik  nir- 
reoder  by  deed  bartbened  with  tmsto. 

A  surrender,  therefore,  to  saeh  uses  aa  «  A.  B.,  bis  ezeentorp,  administrators,  or  assignf,  at  any 
time,  or  from  time  to  Ume  during  the  Ures  of  Ihe  svrrendoror  and  A.  B.,  or  the  life  of  the  sar- 
TiTor  of  them,  or  within  twenty-one  years  from  the  day  of  the  decease  (inclusively)  of  such  lor* 
Tivor,  shall  by  any  writing  or  wriUngs  under  his  or  their  hsnd  or  hands  appoint,  and,  in 
default  of  and  until  such  appointment,  to  the  use  of  A.  B.,  his  heirs  and  assigns  for  OTor, 
aoeording  to  the  eustom  of  the  said  manor,"  Ae., — is  noty  without  some  special  custom  in  tht 
manor  to  warrant  if,  such  a  surrender  as  the  lord  is  bound  to  accept 

This  action  was  commenced  by  writ  of  summons  issued  out  of  thia 
court  on  tbe  2Sd  of  May,  1858,  by  the  plaintiff,  who  is  a  custoraarj 
tenant  of  the  manor  of  Tunbridge^n-Bottisham,  in  the  county  of  Cam- 
bridge, against  the  defendants,  who  are  the  lords  and  steward  reapectivelj 
of  tbe  said  manor,  to  recover  damages  for  an  alleged  breach  of  duty  and 
wrongful  act  of  the  defendants,  in  refusing  to  receive  and  enrol  on  the 
court-rolls  of  the  said  manor,  the  conditional  surrender,  or  instruzneal 
in  writing,  the  tenor  whereof  is  hereinafter  set  forth. 

By  consent  of  the  parties,  and  by  order  of  Cresswell,  J.,  dated  the 
23d  of  May,  1858,  the  following  case  was  stated  for  the  opinion  of 
the  court,  without  pleadings,  pursuant  to  15  k  16  Yict.  c.  76,  s.  46, 

The  manor  of  Tunbridge*in*Botti8ham,  in  the  county  of  Cambridge, 
is,  and  from  time  whereof  the  memory  of  man  is  not  to  the  con* 
trary  hath  been,  an  ancient  'manor,  within  which  manor  there  are, 
and  during  all  the  time  *aforesaid  have  been,  divers  copyhold  r«Q j/» 
tenements  and  hereditaments,  descendible,  and  which  have  ^ 
descended,  from  ancestors  to  heirs,  as  of  the  hereditary  right  of  tbe 
tenants  of  the  said  manor,  respectively,  held  of  tbe  lords  or  lord  of  tbe 
aaid  manor  for  the  time  being,  by  the  rod,  and  by  copy  of  court-roll,  rat 
the  will  of  tbe  said  lords  or  lord,  according  to  the  custom  of  tbe  aaid 
manor,  by  certain  rents,  suits,  and  servieea  therefor  due  and  of  righ^ 
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accustomed.  And,  daring  all  the  time  aforesaid,  the  copyhold  tene- 
ments and  hereditaments  so  held  as  aforesaid  respectirely  have  been, 
and  might  and  may  be,  surrendered  by  the  respective  tenants  thereof 
for  the  time  being  into  the  hands  of  the  lords  or  lord  of  the  said  manor 
for  the  time  being,  by  the  rod,  either  in  the  customary  conrt-baron  of 
the  manor,  or,  out  of  the  said  court,  by  the  hands  and  acceptance  of  the 
steward  of  the  manor  for  the  time  being,  or  his  deputy  in  that  behalf, 
or  by  the  hands  and  acceptance  of  two  of  the  customary  tenants  for  the 
time  being  of  the  manor,  to  the  use  of  any  person  or  persons  named  or 
designated  in  the  surrender,  and  for  such  estates,  and  subject  or  not  to 
any  such  conditions,  as  might  be  lawfully  expressed  or  mentioned  ia 
and  by  the  surrender  or  instrument  in  writing  made  upon  the  occasion 
of  any  such  surrender  as  aforesaid. 

At  no  time  heretofore,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  has  any  conditional  or  other  surrender  to  the 
following  effect,  that  is  to  say,  to  such  uses  and  in  such  manner  ts 
the  surrenderee  therein  named  (whether  a  mortgagee  or  purchaser) 
should  (within  a  specified  time  or  otherwise)  appoint,  and  in  default 
of  and  until  appointment,  to  the  use  of  such  surrenderee,  his  heirs 
and  assigns  for  ever,  according  to  the  custom  of  the  said  manor,  and 
by  the  rents,  suits,  and  services  due,  and  of  right  accustomed,  or 
to  the  like  effect,  nor  any  surrender  or  instrument  in  writing  in  such 
*Q4.71  ^^^^  ^^  ^^^^  *^^®  tenor  whereof  is  hereinafter  set  forth,  or  to 
•^  the  like  effect,  ever  been  enrolled  in  the  court-rolls  of  the  said 
manor:  but  wills  containing  powers  for  the  executors  and  trustees 
thereof  for  the  time  being  to  bargain  and  sell,  and  otherwise  dispose 
of,  their  testators*  copyholds,  without  their  admission  thereto,  have 
been  constantly  enrolled  and  acted  upon :  nor  is  there  any  special 
custom  of  the  said  manor  prescribing  any  particular  form  of  sur- 
render. And  there  are  enrolled  upon  the  court-rolls  of  the  said  manor 
many  surrenders  to  the  following  effect,  that  is  to  say,  to  such  uses 
as  the  surrenderor  or  other  person  therein  named,  had  then  already,  or 
should  thereafter,  by  his  or  her  last  will  and  testament  in  writing  appoint 

Before  and  at  the  time  of  making  the  conditional  surrender  the  tenor 
whereof  is  hereinafter  set  forth,  the  defendants,  the  master,  fellows, 
and  scholars  of  Downing  College  aforesaid,  were,  and  still  are,  the  lords 
of  the  said  manor ;  and  the  defendant  Clement  Francis  then  was,  and 
still  is,  the  steward  of  the  said  manor,  and  of  the  courts  thereof. 

Before  and  at  the  time  of  the  making  of  the  said  conditional  surren- 
der the  tenor  whereof  is  hereinafter  set  forth,  the  plaintiff  was  seised  in 
his  demesne  as  of  fee,  at  the  will  of  the  defendants,  the  master,  fellows, 
and  scholars  of  Downing  College,  as  lords  of  the  said  manor  for  the 
time  being,  according  to  the  custom  of  the  said  manor,  of  the  copyhold 
allotment  particularly  described  or  mentioned  in  the  said  surrender,  and 
therein  expressed  to  be  surrendered,  with  the  appurtenances,  the 
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being  part  of  the  copyhold  tenements  and  hereditaments  so  held  as 
aforesaid,  and  within  and  parcel  of  the  said  manor,  and  to  which  said 
copjhold  allotment  the  plaintiiT  was  duly  admitted  tenant  for  the  said 
estate  whereof  he  was  so  seised  as  aforesaid,  by  grant  out  of  court,  on 
the  16th  of  March,  1844,  upon  the  absolute  surrender  *of  Richard  r^cn^  q 
Flack,  the  elder ;  and  the  plaintiff  then  paid  the  usual  fine  and  '- 
fees  on  such  admission. 

The  plaintiff  being  so  seised  as  aforesaid,  on  the  8d  of  July,  1852, 
made  and  executed  a  conditional  surrender  (duly  stamped  according  to 
law),  the  tenor  whereof  is  as  follows  :--* 

<<  Manor  of  Tunbridge-in-Bottisham,  in  the  county  of  Cambridge.  Be 
it  remembered,  that,  on  the  Sd  of  July,  1852,  Richard  Flack,  the 
younger,  of  Bottisham  aforesaid,  farmer,  a  customary  tenant  of  the 
said  manor,  in  pursuance  of  his  covenant  in  that  behalf  contained  in  a 
certain  indenture  of  mortgage  bearing  even  date  herewith,  and  ex- 
pressed to  be  made  between  the  said  Richard  Flack  of  the  one  part,  and 
Edmund  Foster,  of  the  borough  of  Cambridge,  gentleman,  of  the  other 
part,  did,  out  of  court,  by  the  rod,  surrender  out  of  his  hands  into  the 
hands  of  the  lord  or  lords,  lady  or  ladies,  of  the  said  manor,  by  the 
hands  and  acceptance  of  Edward  Parker  and  Thomas  Hatley,  two  like 
customary  tenants  of  the  said  manor,  according  to  the  custom  thereof, 
all  that  allotment  of  land,  containing  by  admeasurement  la.  8r.  24/>., 
freehold  allotment  of  the  said  Richard  Flack,  bounded  on  the  north 
east  by  an  allotment  to  Downing  College,  on  the  south  east  by  divers 
allotments,  and  on  the  south  west  by  homesteads  belonging  to  Downing 
College  and  the  said  Richard  Flack,  and  to  which  said  allotment  here- 
inbefore described  the  said  surrenderor  was  admitted  tenant  in  fee,  by 
grant  out  of  court,  on  the  16th  of  March,  1844,  upon  the  absolute  sur- 
render of  Richard  Flack,  the  elder,  together  with  all  the  rights,  mem-^ 
bers,  and  appurtenances  to  the  said  allotment  of  land  belonging  or 
appertaining,  and  the  reversions,  remainders,  rents,  issues,  and  profits 
thereof,  and  all  the  estate,  right,  title,  interest,  claim,  and  demand 
irhatsoever  of  the  said  surrenderor  into,  out  of,  or  upon  the  said  allot- 
ment of  land,  with  the  appurtenances,  to  *$uch  u$es  and  in  tuch  i-«q  iq 
manner  as  the  said  Edmund  Foster^  his  executors^  administra-  ^ 
tors^  or  assigns^  at  any  time^  or  from  time  to  time^  during  the  liveH 
of  the  said  surrenderor  and  Edmund  Foster^  or  the  life  of  the  survi- 
vor of  ihem^  or  within  twenty-one  years  from  th&  day  of  the  decease 
{inelMively)  of  such  survivor^  shallj  by  any  writing*  or  writings  undfsr 
his  or  their  hand  or  handsy  appoint ^  andt  in  default  of  and  untH 
appointment^  to  the  use  of  the  said  Edmund  Foster^  hi^  heirs  and 
assigns  J  for  ever,  aeeording  to  the  eustont  of  the  said  manor  ^  and'  by 
the  rents,  suits,  and  services  due  and*  of  right  accustomed  r  provided 
ftlways,  nevertheless,  and  this  surrender  is  made  upon  this  express  con-^ 
dition,  that,  in  case  the  said  surrenderor,,  kta  heirs,  executors,  adminis^ 
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trators,  or  assigns,  shall,  on  the  8d  of  January  next,  paj  unto  the  aaii 
Edmund  Foster,  his  executors,  administrators,  or  assigns,  the  sum  of 
$002.  of  lawful  British  money,  with  interest  for  the  same  at  the  rata 
of  5L  per  cent,  per  annum,  to  be  computed  from  the  date  hereof^  with* 
out  any  deduction  or  abatement  whatsoever,  being  the  same  aom  <tf 
money  and  interest  as  are  mentioned  in,  and  intended  to  be  further 
secured  by,  the  said  hereinbefore-mentioned  indenture  of  mortgage  of 
even  date  herewith,  then  this  surrender  shall  be  void  and  ef  no  eicet. 
Otherwise  shall  remain  in  full  force  and  virtue. 

(Signed)  Richard  Flack,  Junr." 

<(This  surrender  waa  accepted  and  taken,  the  day  and  year  first 
above  written,  by  <<  Edward  Paekrr. 

^Tbouas  Hatlst/' 

The  plaintiff,  being  so  seised,  on  the  3d  of  July,  1852,  did,  accord- 
ing to  the  custom  of  the  said  manor,  out  of  cowt,  by  the  rod,  snrrender 
out  of  his  hands  into  the  hands  of  the  defendants,  the  Master,  Fellows, 
and  Scholars,  of  Downing  College,  then  being  the  lords  of  the  aaid 

♦fi'^Ol  "^^^^'^f  ^7  ^^®  hands  and  acceptance  of  Edward  ^Parker  and 
-'  Thomas  Hatley,  then  being  two  of  the  castomary  tenanta  of  tba 


said  manor, «« all  that  copyhold  allotment  particularly  described  or 
tioned  in  the  said  conditional  surrender,  with  the  appurtenances,  to 
such  uses  and  in  such  manner,  and  upon  (so  far  as  lawfully  might  be) 
and  subject  to  such  condition,  as  in  the  said  conditional  surrender  ex« 
pressed  or  mentioned  as  aforesaid  ;*'  and  the  said  Edward  Parker  and 
Thomas  Hatley,  being  such  customary  tenants,  then  and  there  tcndc 
and  accepted  such  surrender  in  the  usual  manner  of  taking  snrrendera 
out  of  court  of  the  said  manor,  and  {so  far  aa  lawfully  might  be)  accord- 
ing to  the  custom  of  the  said  manor. 

During  all  the  time  hereinbefore  mentioned,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  the  lords  or  lord  of  the  aaid 
manor  for  the  time  being,  and  the  steward  of  the  aaid  manor  for  the 
time  being,  have  accepted  and  enrolled  on  the  court-rolls  of  the  said 
manor,  and  of  right  ought  to  have  so  accepted  and  enrolled,  and  stiU 
of  right  ought  so  to  accept  and  enrol,  all  conditional  surrenders  by  way 
of  mortgage  duly  made  of  any  of  the  said  copyhold  tenements  and  here- 
ditaments, parcel  of  the  said  manor,  so  held  as  aforesaid,  upon  saek 
surrenders  respectively  being  duly  tendered  for  that  purpose,  together 
with  the  lawful  fee  of  and  incident  to  such  enrolment :  and  such  earel- 
Bient  is  necessary  for  the  purpose  of  rendering  any  such  anrrender  a 
aafe  and  valid  security. 

.  The  plaintiff,  so  being  such  copyhold  tenant  as  aforesaid,  and  being 
desirous  of  having  the  said  conditional  surrender  (the  tenor  whereof 
is  hereinbefore  set  forth)  duly  enrolled  on  the  court-^rolb  of  the  said 
Oaaai^  did,  after  the  making  of  the  said  eonditional  aarrender,  a^d 
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stter  the  same  had  been  so  taken  and  accepted  by  the  said  Edward 
Parker  and  Thomas  Hatlej  as  aforesaid,  and  before  the  commencement 
of  this  action,  tender  the  *said  conditional  surrender  to  the  de-  r^Qf-^ 
fendants,  and  each  of  them,  the  said  master,  fellows,  and  scholars  ^ 
of  Downing  College  aforesaid,  then  being  the  lords  of  the  said  manor, 
and  the  said  Clement  Francis,  then  being  the  steward  of  the  said 
manor,  and  of  the  courts  thereof,  for  the  purpose  of  the  same  being 
enrolled  on  the  court-rolls  of  the  said  manor,  and  did  then  tender  to 
the  said  defendants,  and  each  of  them,  together  with  the  said  condi- 
tional surrender,  the  lawful  fees  of  and  incident  to  such  enrolment ; 
and  then  requested  the  defendants  to  receire  and  enrol  the  said  condi* 
tional  surrender  on  the  court-rolls  of  the  said  manor,  according  to  th« 
custom  thereof.  But  the  defendants,  and  each  of  them,  then  refused, 
and  still  do  refuse,  to  accept  and  enrol  the  said  conditional  surrender 
on  the  court-rolls  of  the  said  manor,  according  to  the  custom  of  the  said 
manor,  because  of  the  following  words  contained  in  the  said  conditional 
surrender,  riz.,  »  To  such  uses  and  in  such  manner  as  the  said  Edmund 
Foster,  his  executors,  administrators,  or  assigns,  at  anj  time,  or  from 
time  to  time,  during  the  lires  of  the  said  surrenderor  and  Edmund 
Foster,  or  the  life  of  the  survivor  of  them,  or  within  twentj-one  years 
from  the  day  of  the  decease  (inclusively)  of  such  survivor,  shall,  by  any 
writing  or  writings  under  his  or  their  hand  or  hands,  appoint,  and,  in 
default  of,  and  until  appointment." 

To  which  words  the  defendants  respectively  then  and  there  wholly 
objected:  but  the  defendants  admit,  that,  in  all  other  respects,  the 
tfaid  conditional  surrender  is  in  the  common  and  usual  form,  and  unob- 
jectionable. 

The  court  is  to  be  at  liberty  to  draw  any  inference,  or  find  any 
facts,  which,  in  the  opinion  of  the  court,  a  jury  ought  to  have  drawn 
or  found. 

The  question  for  the  opinion  iis, — ^Whether  it  was  the  duty  of  th% 
defendants,  or  either  of  them,  to  receive  and  enrol  on  the  court-rolls 
of  th6  said  manor  the  said  ^conditional  surrender  the  tenor  r^Qi-o 
whereof  is  hereinbefore  set  forth  7  ^ 

If  the  court  shall  be  of  opinion  in  the  affirmative,  then  the  judgment 
shall  be  entered  for  the  plaintiiT,  for  40f.  damages,  with  costs  of  the 
action.  If  the  court  shall  be  of  opinion  in  the  negative,  then  judgment 
shall  be  entered  for  the  defendants,  with  costs  of  the  action. 

Bffles^  Serjt.  (with  whom  was  WorUedge)^  for  the  plaintiff. — It  will 
be  conceded,  on  the  part  of  the  defendants,  that,  if  this  surrender  hati 
been  accepted  by  the  lords  of  the  manor,  they  would  have  been  bound 
to  admit  the  ultimate  appointee.  The  question,  therefore,  is,  whether 
this  was  a  surrender  which  the  lords  were  compellable  to  accept  antl 
enroL  In  the  ordinary  case  of  a  surrender  to  the  use  of  a  will,  the 
name  of  the  idlimate  surrenderee  need  not  be  inserted :  Beal  v.  Shop* 
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herd,  Cro.  Jac.  199 ;  Holder  d.  Sulyard  v.  Prestoo,  2  Wils.  400.  Li' 
the  last-mentioned  case,  a  copjholder  snrrendered  to  the  use  of  his  will, 
and  by  his  will  ordered  and  directed  two  persons  to  sell  and  to  apply 
the  moneys  arising  thereby  for  the  purposes  in  the  will :  and  it  was 
held  that  they  might  sell  without  being  admitted,  and  that  the  lord 
should  admit  the  vendee,  and  should  have  but  one  fine.  The  court  there 
said :  ^(  There  is  a  great  difference  between  a  naked  power  and  a  vested 
interest :  upon  a  naked  power  given  to  a  unfej  she  may  sell  to  her  Aif»- 
hand:  in  the  present  case,  a  mere  naked  power  is  given  by  the  will  to 
the  trustees  to  sell,  and,  when  the  vendee  comes  in,  he  is  in  under  the 
surrender  and  the  will,  as  much  as  if  he  had  been  expressly  named  in  the 
will.  We  think  these  trustees  have  no  right  to  be  admitted  tenants, 
either  in  law  or  equity,  because  they  have  no  interest,  but  only  a  mere 
naked  power  or  authority.  We  shall  not  take  notice  of  the  case  in 
Cro.  Jac.  199,  because  we  think  our  determination  wants  no  case  to 
^qf'on  ^support  it."     In  Glass  v.  Richardson,  9  Hare,  698,  there  was 

-^  a  devise  of  a  copyhold  to  such  uses  as  A.  and  B.,  or  the  aunrivor 
of  them,  or  the  executors  or  administrators  of  the  survivor,  or  the 
trustees  or  trustee  of  the  will  for  the  time  being,  should  by  deed 
appoint ;  and,  subject  thereto,  to  the  use  of  A.  and  B.,  their  heirs  and 
assigns,  for  ever ;  with  a  direction  to  sell,  and  stand  possessed  of  the 
proceeds  upon  certain  trusts.  After  the  death  of  the  testator,  A.  and 
B.  sold  the  copyhold  estate,  in  pursuance  of  the  trusts.  The  lord  of  the 
manor  required  that  A.  and  B.,  the  devisees,  should  be  admitted,  before 
the  admission  of  the  purchaser.  On  a  bill  by  A.  and  B.,  the  vendors, 
against  the  purchaser,  to  compel  a  specific  performance  of  the  contract. 
Vice-chancellor  Turner  held  that  the  copyhold  tenant  might  direct  the 
lord  to  admit  into  the  tenancy  either  such  person  as  A.  should  nomi- 
nate, or  A.  himself ;  that  it  was  the  exercise  of  the  right  of  the  tenant 
to  nominate  alternatively  in  favour  of  A.  or  the  nominee  of  A.,  not  a 
double  exercise  of  his  right  to  nominate,  first,  in  favour  of  A.,  and  then 
in  favour  of  the  nominee  of  A. ;  and  that  the  purchaser  was  bound  spe* 
cifically  to  perform  the  contract.  In  delivering  judgment,  his  Honour 
said:  <'  The  will  of  a  copyhold  tenant,  as  I  apprehend,  is  nothing  more 
than  a  direction  to  the  lord  as  to  the  person  who  is  to  be  admitted  into 
the  tenancy.  The  tenant  may  direct  the  lord  to  admit  into  the  tenancy 
any  person  whom  he  names ;  or,  as  is  established  by  the  cases  with 
reference  to  authorities  given  for  the  sale  of  copyhold  estates,  he  maj 
direct  the  lord  to  admit  into  the  tenancy  any  person  who  may  be  nomi- 
nated by  the  party  who  is  authorized  to  sell.  Upon  what  principle, 
then,  can  it  be  said  that  he  cannot  direct  the  lord  to  admit  into  the 
tenancy  either  such  person  as  A.  shall  nominate,  or  A.  himself,  if  he 
makes  no  nomination.  If  A.  nominates,  the  nominee  of  A.  is  the  nomi- 
*9541  ^^^  ^^  ^^^  testator;  and  the  direction  is  to  admit  him.     *If  he 

^  does  not  so  nominate,  the  direction  is  to  admit  A.    It  seems  to 
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.me  to  be  no  more  than  an  exercise  by  the  tenant  of  his  right  to  nomi- 
nate alternativelj  in  favour  of  the  nominee  of  A.,  or  of  A.,  and  not  a 
double  exercise  of  hb  right  to  nominate  first  in  favour  of  A.,  and  then 
in  favour  of  the  nominee  of  A."  [JbrviSi  C.  J. — There  A.  was  a  party 
in  interest :  and  the  lord  was  entitled  to  a  fine.]  These  were  all  cases 
of  surrenders  to  the  use  of  a  will.  The  next  question  will  be«  what  is 
the  effect  of  a  surrender  like  this,  inter  vivos*  The  case  of-  The  King 
V.  The  Lord  of  the  Manor  of  Oundle,  1  Ad.  &  E.  283  (E.  G.  L.  R.  vol. 
28),  8  N.  &  M.  484,(a)  is  precisely  in  point,  save  that  there  the  surren- 
der was  absolute,  here  conditional.  A  copyholder  in  fee  surrendered  to 
such  uses  as  A.  should  appoint,  and,  in  default  of  appointment,  to  the 
use  of  A.  in  fee :  A.,  without  having  been  admitted,  appointed :  and  it 
was  held,  that  the  appointment  was  a  good  execution  of  the  power,  and 
entitled  the  appointee  to  be  admitted  as  surrenderee  of  the  copyholder, 
who  continued  tenant  to  the  lord  until  some  one  was  admitted  under 
his  surrender.  Lord  Denman  there  says :  «« The  application  to  copy- 
Jiold  property  of  the  general  doctrine  that  an  appointee  under  a  power 
takes  by  the  instrument  creating  the  power,  and  not  under  that  by 
which  the  power  is  executed,  was  not  disputed ;  nor  was  it  denied  that 
trustees  with  a  mere  power  to  sell  were  not  compellable  to  come  in  as 
tenants,  in  conformity  with  Seal  v.  Shepherd  and  Holder  d.  Sulyard 
V.  Preston.  But  a  distinction  between  these  cases  and  the  present 
was  strongly  insisted  upon ;  for,  here,  Dawson  was  not  a  mere 
trustee  to  sell,  but  was  surrenderee  in  fee  for  his  own  benefit,  until 
and  unless  he  should  make  an  appointment :  that  event  might  never 
have  happened,  and  at  any  rate,  without  his  being  admitted  his 
interest  could  not  be  transferred  to  Pruday.  But  it  appears  16 
*us  that  these  premises  may  be  correct,  without  leading  to  the  r^qt't' 
conclusion.  The  lord  never  is  nor  can  be  for  one  moment  ^ 
deprived  of  a  tenant,  for,  the  estate  must  always  be  in  some  person. 
In  the  two  cases  above  cited,  of  trustees  to  sell,  without  an  interest, 
the  estate  was  not  in  abeyance  till  sale,  but  remained  in  the  heir  of  the 
devisor,  which  heir  the  lord  might  have  compelled  to  be  admitted,  if  the 
sale  was  not  made  in  a  reasonable  time :  but,  when  such  sale  was  made, 
the  purchaser  was  entitled  to  be  admitted  under  the  surrender  to  the 
use  of  the  will,  just  as  if  he  had  been  a  devisee  named  in  it.''  [Maulb, 
J. — I  presume  Dawson  there  was  a  purchaser  for  money.]  He  was. 
That  case  shows  that  the  appointee  is  as  if  named  in  the  will,  although 
not  in  the  execution  of  a  mere  naked  power,  but  of  a  power  coupled 
with  an  interest,  and  although  the  appointment  is  by  deed.  [Cress- 
well,  J. — There,  the  lord  had  acted  upon  the  surrender.]  In  The 
Queen  v.  The  Lady  of  the  Manor  of  Dullingham,  8  Ad.  &  6.  858 
(S.  C.  L.  B.  vol.  85),  1  P.  &  D.  172,  the  surrender  was  similar  to  that 
in  the  present  case,  and  no  objection  was  taken  to  it.    [Maule,  J.-— 

(a)  And  IM  1  N.  a  M.  ft8«  (B.  C.  L.  B.  toL  28). 
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There  being  one  clear  and  fatal  objectioo,  it  was  nnneoessarj  to  urge 
another.]  In  a  MS.  ease  of  The  Queen  v.  The  Dean  and  Chapter  of 
Elj,  a  rule  was  made  absolate  for  a  nandanoa  oommanding  the  lordi 
of  the  manor  of  Witehford,  in  the  Isle  of  Ely,  to  accept  a  aurrender 
to  anch  uses  as  one  R.  Poole  (a  purchaser  for  a  money  consideration) 
should  at  any  time,  or  from  time  to  time,  by  any  deed  or  deeds,  or  by 
his  last  will  and  testament  in  writing,  &c.,  appoint.  [Jbrvis,  C.  J. — 
That  proves  nothing:  the  case  is  not  reported,  because  it  was  no 
decision.]  The  lord  is  not  injured  by  such  an  appointment  as  this, 
except  that  there  may  be  two  or  three  alienations  in  the  course  of  a 
good  life :  but  that  aifords  no  answer.  Nor  is  he  deprived  of  a  tenant; 
&r,  he  may  call  upon  the  heir  of  the  surrenderor  to  come  in  and  be 
admitted.  [Maulb,  J. — ^No  *doBbt  there  is  such  thing  as  a 
surrender  which  will  enure  to  entitle  one  who  is  a  stranger  to 
the  lord,  and  who  is  not  expressly  named  in  the  surrender,  to  be 
admitted :  but  it  can  only  be  where  there  is  a  special  custom  to  warrant 
it,  and  by  will.]  The  cases  show  that  the  tenant  nay  enable  C.  D.  te 
appoint,  after  his  death,  by  deed.  [Maulb,  J. — ^No :  only  by  will.] 
No  special  custom  is  necessary  to  enable  the  tenant  to  devise.  [Maulx, 
J. — It  is  a  general  custom  of  all  manors.]  The  case  of  an  appoint- 
ment by  will  is  an  instance ;  the  ease  of  a  deed  is  another  inatanoe. 
[Maulb,  J. — All  the  cases,  except  The  Queen  v.  The  Lady  of  the  Manor 
of  Dullingham,  are  cases  of  wills :  and  there  it  passed  sub  silentie.] 
The  principle  is  the  same  in  both  eases. 

Sugh  Hill^  contri. — It  may  be  conceded,  that,  if  the  lord  had 
accepted  this  surrender,  he  would  be  bound  to  admit  the  appointee.  But 
Ihe  question  here  is,  whether  he  was  bound  to  receive  and  esrol  a 
surrender  in  this  form.  There  are  only  two  eases  that  have  any  bearing 
upon  the  point,  vis.  The  King  r.  The  Lord  of  the  Manor  of  Oondle, 
1  Ad.  k  E.  283  (B.  C.  L.  R.  vol.  28),  8  N.  &  M.  484,  and  Sddkaton  r. 
Collins,  22  Law  Journ.,  N.  8.,  Chan.  480 :  but  neither  of  them  decides 
it.  In  the  last-mentioned  ease,  the  surrender  wae  taken  by  a  depntj^ 
steward  who  was  at  the  time  an  infant.  The  surrender  was,  «^to  auek 
uses,  and  for  such  purposes,  ftc,  and  charged  and  ehargeaUe  with  audi 
sums  of  money  for  the  benefit  of  ColKns,  as  Adcoek  should,  by  the 
direction  of  Collins,  appoint ;  and,  in  default  of  and  until  any  suck 
appointment,  to  the  use  of  Adcoek  in  fee,  according  to  the  custom  of 
the  manor,  but  subject  to  the  previous  surrender,  and  also  te  a  proviso^ 
that,  if  Collins,  his  heirs,  executors,  or  administrators  should  pay  te 
Adcoek,  his  executors  or  adminiatrators,  lOM.  and  interest,  then  the 
*9^71  ^^^^^^^^''  should  be  void.**  And  tke  Lord  Ohanerilor  aaid :  «« I 
^  *give  no  opinion  whether  the  lord  was  bound  lo  accept  sueh  a 
surrender ;  very  prokaUy  h0  iMt  nat^ — Glass  e.  Richardson,  9  Hare^ 
698 :  but,  having  done  so^  the  ease  does  not  admit  of  a  doubt. **  Tke 
King  V.  The  Lord  of  the  Hauer  of  Ouudle  is  cited  in  1  Scriven  on 
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iJopyhold,  175 :  but,  in  a  note,  it  is  said, — ^  But  th«  author  apprehends 
that  the  lord  is  not  compellable  to  accept  a  surrender  creating  a  power 
of  appointment,  to  be  executed  by  deed"  In  Rowden  v.  Maltster,  Grb. 
Car.  42,  Yelverton,  J.,  says:  ««The  statute  of  27  H.  8,  c.  10,  of  uses, 
toueheth  not  copyhold,  because  the  transmutation  of  possession  by  the 
sole  operation  of  that  statute,  without  allowance  of  the  lord,  would 
tend  to  the  lord's  prejudice/*  That  doctrine  is  commented  upon  by 
Mr.  Preston,  Shop.  Touchst.  615,  n.,  thus : — **  The  statute  of  uses 
^es  not  affect  tepyholde^  (because  (according  to  Lord  Coke,  in  his 
Oomp.  Cop.  124),  the  transmutation  of  possession  by  the  sole  operation 
of  the  statute,  ufithout  the  alhwance  of  the  hrd^  or  the  agreement  of 
ike  tenant^  would  tend  to  the  prejudice  both  of  the  lord  and  of  the 
tenant.'  The  reaeon  might  be  true,  supposing  any  act  could  be  done 
irith  the  estate  whereby  the  statute  eouM  operate  (if  it  were  construed 
to  extend  to  copyholds),  without  the  allowance  of  the  lord  and  the 
agreement  of  the  tenant;  but  it  is  presumed  no  act  can  bo  done 
respecting  the  actual  transfer  of  a  copyhold  estate,  which  does  not 
include  both  the  allowance  of  the  lord  and  the  agreement  of  the  tenant. 
The  reasoning  of  the  Lord  Chief  Baron  Oilbert  does  not  appear  mote 
eatisfactory.  He  says,  the  statute  of  uses  •  extends  not  to  copyholde^ 
which  is  plain  from  common  experience ;  for,  when  a  copyholder  sur- 
renders to  the  use  of  another,  the  possession  is  not  executed  to  the 
Bse,  for,  the  surrenderee  hath  nothing  till  admittance ;  for,  it  was  not 
the  intent  of  the  statute  to  execute  the  possession  to  the  use  of  copy- 
hold lands,  /or,  then  a  tenant  would  ie  ^introduced  without  the  r^^t^ 
ierd^e  coneent:'  Oilb.  Ten.  182.  This  reasoning  seems  to  be  ^ 
without  the  consideration,  that,  though  the  surrenderee  hath  nothing 
till  admittance,  yet,  if  the  statute  were  allowed  to  execute  the  posses- 
eion  to  the  estate  upon  the  surrender,  the  tenant  would  not  be  (as  is 
implied  in  Gilbert's  reason)  introduced  without  the  lord's  consent ;  for, 
the  surrender  must  be  with  the  hrd'e  privity^  and  he  can  no  more 
refuse  the  admittance  than  the  surrender.  If  the  mode  of  the  coh- 
Teyance  by  surrender  and  admission  was  not  evaded,  the  operation  of 
the  statute  could  not  be  prejudicial  as  to  copyholds ;  but,  in  troth,  the 
reason  of  the  statute  not  extending  to  them,  seems  to  be,  that,  from 
the  nature  of  the  tenure,  and  the  mode  of  conveyance  or  transfer  of 
eopyholds,  they  do  not  stand  in  need  of  the  operation  of  the  statute, 
«*.  e.  none  of  the  inconveniences  which  occasioned  the  statute  of  uses, 
as  to  lands  of  inheritance  at  common  law,  exist  as  to  copyholds."  Here, 
the  lord  is  asked  to  accept  a  surrender  to  the  use  of  a  person  he  knows 
not :  by  this  means,  he  will  be  ousted  of  a  fine ;  and  no  provision  is 
made  to  insure  his  having  always  a  tenant  on  the  roll.  Edmund  Foster 
may,  if  he  wishes  to  realise  his  security,  appoint  to  some  one  else,  and 
so  the  lord  may  lose  a  fine  upon  the  alienation.  The  ease  of  Peache  f . 
Tbib  Duke  of  Somerset,  1  Stra.  454,  sboiM  that  the  lord  is  not  bound 
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to  take  notice  of  anything  but  what  appears  on  the  roll,  and  that  ke 
18  not  bound  to  take  notice  of  the  private  agreements  and  trusts  of 
parties.  [Maule,  J. — Do  you  find  any  decided  case  where  the  lord 
has  been  sustained  in  his  refusal  to  accept  a  surrender  burthened  with 
a  trust  ?]  None  has  been  found.  [Williams,  J. — A  copyholder  has 
a  right  to  surrender  to  the  use  of  his  will,  though  there  is  no  instance 
of  such  a  surrender  upon  the  records  of  the  manor :  Pike  v.  White,  S 
Bro.  G.  C.  286 ;  Church  v.  Mundy,  15  Yes.  408.  Cresswell,  J. — 
»qrqn  ^  think  there  are  manors, — Tinmouth,  in  ^Northumberland,  for 

-'  instance, — where  the  lord  will  not  accept  surrenders  to  trusteea.] 
Byle9^  Serjt.,  in  reply. — It  is  objected  that  there  is  no  provision  here 
that  the  lord  shall  always  have  a  tenant  on  the  roll.  The  law,  however, 
provides  for  that :  the  heir  is  idways  the  tenant.  And  no  hardship  is 
imposed  upon  the  lord ;  for,  there  is  here  a  life  beyond  which  you  cannot 
go,  viz.,  the  life  of  the  surrenderor.  The  true  rule  is  laid  down  in 
Brook's  Case,  Popham,  125,  which  explains  the  reason  why  no  case  ia 
to  be  found  of  the  lord  being  upheld  in  his  refusal  to  admit.  In  an 
ejectione  firmse  brought  by  one  Brook  against  Brook,  the  case  was 
this : — John  Wright,  a  copyholder  in  fee,  10  Eliz.,  surrendered  his  land 
into  the  hands  of  the  lord,  by  the  hands  of  tenants,  according  to  the 
custom,  &c.,  without  saying  to  whose  use  the  surrender  should  be ;  and 
at  the  next  court  the  said  John  Wright  was  admitted,  habendum  to  him 
and  his  wife  in  tail,  the  remainder  to  the  right  heirs  of  John  Wright; 
and  the  wife  of  John  Wright,  now  defendant,  was  seised  from  the  time 
of  the  admittance  until  this  day.  It  was  objected  by  the  counsel  of 
the  plaintiiT,  that  the  surrender  was  void,  because  no  use  waa  limited, 
and  therefore  by  construction  of  law  ought  to  be  to  the  use  6f  the 
surrenderor ;  as,  if  a  feoffment  be  made,  and  no  use  limited,  it  shall  be 
to  the  use  of  the  feoffor,  or,  as  it  is  in  Sir  Edward  Cleer's  Case,  6  Co. 
Bep.  18,  if  a  feoffment  be  made  by  one  to  the  use  of  his  last  will,  he 
,  hath  the  use  in  the  mean  time.  Secondly,  that  the  admittance  was  not 
available  to  pass  an  estate  to  the  wife,  for  she  was  not  named  in  the 
premises,  but  only  in  the  habendum,  and  the  ofiice  of  an  habendum  is, 
to  limit  the  estate,  and  not  the  person,  and  therefore  it  is  said  in 
.Throgmorton  and  Tray's  Case,  Plowd.  Com.  145,  that,  if  one  be  named 
to  take  an  estate  in  the  habendum,  where  he  was  not  named  at  all 
•QfS01  *^^  ^^^  premises,  this  is  not  good.     But  it  was  resolved  by  the 

^  whole  court,  for  the  first  point,  that  the  subsequent  act  shall 
explain  the  surrender ;  for,  quando  abest  provisio  partis,  adest  provisio 
legis :  and,  when  the  copyholder  accepts  a  new  admittance,  the  law 
intends  that  that  the  surrender  generally  made  was  to  such  an  use  as 
as  specified  in  the  admittance ;  and  ike  lord  i%  only  as  an  inttrument  to 
convey  the  estatey  and  as  it  were  put  in  trust  to  make  such  an  admittance 
as  he  who  surrenders  would  have  him  to  make.  And  Crook,  J.,  said,^ 
«« Fides  adhibita  fidem  obligat."    The  lord  ia  bound  to  admit  any  per> 
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8oa  named  in  the  surrender,  or  named  in  pursuance  of  a  power  reserveid 
by  the  surrender.  [Maulb,  J.— Which  he  has  accepted,  that  is.]  Or 
was  bound  to  accept.  Much  useful  information  upon  this  subject  is  to 
be  found  in  the  argument  of  Mr.  Tinney,  in  Boddington  v.  Abernethy, 
5  B.  &  C.  776  (E.  C.  L.  R.  vol.  11),  8  D.  &  R.  626  (E.  C.  L.  R.  vol. 
16).  The  case  here  does  not  show  that  there  is  any  special  custom 
of  this  manor  to  accept  surrenders  in  the  form  here  adopted :  but  there 
is  no  statement  of  any  custom  to  the  contrary. 

Jbryis,  C.  J.— I  am  of  opinion  that  the  lords  were  not  bound  to 
accept  a  surrender  in  the  form  tendered  to  them  in  this  case,  and 
.consequently  that  our  judgment  must  be  for  the  defendants.  It  i$ 
admitted  on  all  hands  that  there  is  no  authority  directly  in  point :  but 
it  is  said  that  there  are  cases  as  to  wills,  which  bear  upon  the  present^ 
and  that  there  is  no  distinction  in  principle  between  wills  and  deeds  in 
this  respect.  The  cases  of  Beal  v.  Shepherd,  Gro.  Jac.  199,  Holder 
d.  Sulyard  r.  Preston,  2  Wils.  400,  and  Olass  v.  Richardson,  9  Hare, 
€98,  all  turned  upon  surrenders  to  the  use  of  wills ;  and  no  question 
arose  as  to  whether,  where  a  copyholder  surrenders  to  the  use  of  his  will, 
that  creates  a  power  in  the  surrenderee  to  name  the  person  to  come 
jn  and  *be  admitted.  In. the  two  former,  there  was  a  power  to  r^qM 
Bell,  and  the  vendee  under  that  power  was  held  to  be  the  person  *- 
entitled  to  be  admitted  under  the  original  surrender  to  the  use  of  the 
.will.  So,  in  Olass  v.  Richardson,  the  nominee  of  A.  was  a  person 
Aamed  by  the  testator,  who  came  in  under  his  surrender.  So,  here,  if 
this  had  been  the  case  of  a  surrender  to  the  use  of  a  will,  there  can  be 
no  doubt,  the  person  named  in  pursuance  of  the  power,  would  have  been 
virtually  the  person  named  in  the  will.  But  that  rule,  I  think,  is  pecu* 
liar  to  wills.  It  is  founded  upon  the  general  custom  which  enables  the 
copyholder  to  point  out  by  his  will  the  person  to  whose  use  he  surren- 
ders. That  rule,  however,  has  no  application  to  transactions  inter 
vivos :  and  there  is  every  reason  against  its  so  applying.  There  i^ 
x>nly  one  case,  viz.  The  King  v.  The  Lord  of  the  Manor  of  Oundle,  1 
Ad.  k  E.  288  (E.  C.  L.  R.  vol.  28),  8  N.  &  M.  484,  that  can  be  said  at 
all  to  bear  upon  the  present  case.  There,  one  Ragsdell,  a  copyholder 
in  fee,  surrendered  the  premises  <<  to  such  uses,  and  upon  such  trusts, 
and  to  and  for  such  ends,  intents,  and  purposes,  and  with,  under,  and 
subject  to  such  powers,  provisoes,  declarations,  and  agreements,  as  T. 
Pawson  by  any  deed  or  deeds  should  direct  or  appoint,  and,  in  default 
of  and  until  such  direction  or  appointment,  to  the  use  and  behoof  of 
Dawson,  his  heirs  and  assigns,  for  ever."  Dawson,  in  exercise  of  thia 
power,  by  deed  appointed  the  premises  to  one  Pruday.  The  lord  having 
accepted  the  surrender  at  a  customary  court,  afterwards  refused  to 
admit  the  nominee ;  and  the  application  was,  for  a  mandamus,  to  com-^ 
pel  him  to  do  so.  The  decision  proceeded  upon  the  ground,  that  the 
lord  had  acted  upon  RagsdeU's  surrender,  by  calling  upon  the  surren* 
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^eror,  and  thereby  had  adopted  the  instrnm^iit  which  created  the  power, 
and  therefore  could  not  be  permitted,  after  the  power  had  been  exer- 

*Qf{91  ^^^^^>  ^^  ^^J  ^^^^  Dawson  had  no  power  to  ^nominate.  In 
^  effect  the  lord  was  saying, — <«  Yoa  may  nominate,  but  I  will  not 
admit  your  nominee.'*  In  The  Queen  v.  The  Lady  of  the  Manor  of 
Dallingham,  8  Ad.  &  E.  858  (E.  G.  L.  R.  vol.  85),  1  P.  ft  D.  172,  the 
point  did  not  arise :  there  was  one  clear  objection,  which  disposed  of 
,the  case.  The  case  of  The  Queen  v.  The  Dean  and  Chapter  of  Ely 
iras  a  motion  for  a  mandamus.  And  it  may  be  observed  that  Lord 
Denman  always  inclined  to  grant  a  mandamus,  where  there  was  the 
slightest  question.  The  question  now  presented  to  us  is, — whether  the 
copy  hold  tenant  has  power  to  force  upon  the  lord  the  acceptance  of  a 
surrender  like  this.  The  point  is  entirely  without  authority,  and,  upon 
jnrinciple,  I  think  he  has  no  such  right.  It  is  true,  that,  upon  one 
eoostruction,  it  may  not  deprive  the  lord  of  a  tenant :  but  it  does  tend 
to  deprive  him  of  a  fine.  That  is  an  objection  which  the  lord  has  a 
right  to  urge.  In  the  absence,  therefore,  of  authority  for  it,  I  am  of 
opinion  that  thQ  tenant  has  no  right  to  compel  the  lord  to  accept  a  8ur> 
render  embarrassed  by  trusts  not  warranted  by  any  special  custom  of 
the  manor,  and  consequently  that  the  defendants  are  entitled  to  the 
judgment  of  the  court. 

Maule,  J. — I  am  of  the  same  opinion.  The  case  of  a  surrender  to 
the  use  of  a  will  stands  upon  a  peculiar  footing.  If  a  surrender  in  the 
form  here  proposed  were  accepted,  the  title  to  the  copyhold  might  be 
dealt  with  by  an  instrument  of  which  the  lord  could  take  no  cognisance^ 
and  by  strangers  to  the  manor,  over  whom  ne  could  have  no  control 
That  would  be  an  inconvenience :  and  it  was  upon  that  ground  mamly 
that  the  case  of  Matthew  r.  Osborne,  ant^,  p.  919,  turned.  I  enters 
tain  a  strong  impression  that  this  case  comes  within  the  spirit  of  that 
decision,  on  the  ground  very  much  that  the  lord  ought  not  to  be  caBed 
upon  to  recognise  persons  over  whom  he  has  no  control,  and  to 
*Q  *Q1  give  effect  to  ^transactions  to  which  he  is  no  party.  The  case 
-^  of  a  will  stands  upon  a  totally  different  footing  from  that  ef  a 
transaction  inter  vivos.  The  general  principles  of  the  law  of  copyholdi 
exclude  any  compulsion  on  the  lord  to  accept  such  a  surrender  as  that 
which  was  tendered  to  him  in  this  case.  This  decision  of  ours  upea 
this  special  case  will  not  conclusively  bind  the  parties.  There  may  Im 
an  application  to  the  Court  of  Queen's  Bench  for  a  mandamus  to  cook 
pel  the  lord  to  receive  and  enrol  the  surrender,  and  thus  the  questies 
nay  be  raised  upon  the  record.  For  myself,  however,  I  entertain  no 
doubt  whatever,  that  this  was  a  surrender  which  the  lord  cannot  bs 
Compelled  to  accept. 

Gresswell,  J. — I  am  entirely  of  the  same  opinton.  The  only  sea* 
Mance  of  authority  upon  the  question  before  us,  is,  the  case  of  Eddies 
ton  V.  Collins,  22  Law  Joorn.,  N.  S.»  Exch.  480,  where  the  Lord  Chaa* 


13  COMMON  BENCH.    (4  J.  BCOTT.)  963 

cellor,  upon  the  authority  of  Glass  v.  Richardson,  9  Hare,  698,  expressed 
an  opinion  that  the  lord  could  not  be  compelled  to  accept  a  surrender 
in  form  like  the  surrender  in  the  present  case.  It  is  an  incident  in 
copyhold  tenures,  that  the  tenant  may  surrender  to  the  use  of  his  mil ; 
and  a  custom  to  the  contrary  would  be  a  bad  custom.  That,  however, 
is  very  different  from  the  case  of  a  power  of  appointment  created  by 
deed  inter  vivos.     For  that  there  is  clearly  no  authority. 

Talfourd,  J.y  concurred.  Judgment  for  the  defendants. 
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ACTION. 
iVbiief  e/,-^S99  Nonca  or  Aonox. 

ADJUSTMENT. 
See  ImnBAVOCy  IL 

ADMITTANCB. 
See  CoPTBOLD,  8L 

AFFIDAVIT. 

On  moiion  to  change  the  Ve»ue, — ASm  PbactxoIi 

IIL 

AGENT. 
See  pRiHCiPAii  AMD  AaniT. 

AGREEMENT. 

See  CORTRACT. 

MaSTSS  AMD  SbBTAXT,  I. 

AMENDMENT. 

L  Under  ZA4  W,  4,  e.  42,  f.  23. 

Demiee,  in  Ejectment,'] — In  ejeetment  on  a  Joint 
demiso  bj  H.  W.  »nd  H  hii  wife,  the  proof 
wu  that  the  property  had  been  devieed  to 
H.  W.  in  tmst  for  the  sole  and  separate  nie 
of  M.  The  Judge  having  deolined  to  allow 
the  deelaration  to  be  amended  hj  itiiking 
oat  the  name  of  the  wife,  on  the  gronnd  that 
the  propoied  amendment  waa  not  warranted 
bjr  the  3  A  i  W.  4,  e.  42,  •.  23,— Held,  that 
the  amendment  wae  properly  refoied.  J>oe 
4.  Wilton  ▼.  Seek,  829 


IL  Under  tie  Common  Law  Proeedmre  Aet,  15 
S  16  Vict.  e.  76,  e.  222. 

Adding  a  Plea.'] — Qwere,  ae  to  the  power  of 
the  Jndge  to  add  a  plea  at  the  trial,  nndet 
the  222d  section  of  the  common  law  pro- 
oedore  act,  15  A  16  Yiot  o.  76.  MUekeU  ▼. 
CraeeweUer,  237 

APPRENTICE. 
Covenant  to  eerve  two  Maetere, 

1.  In  eoTenant  against  a  snretj  on  an  Indenture 
of  apprenticeship  of  A.,  to  serve  B.  and  C, 
the  defendant  pleaded  that  there  never  were 
or  was  any  services  or  service  for  A.  to  per- 
form to  or  for  the  plaintiffs  Jointly. 

To  this  plea  the  plaintiffs, — setting  ont  t)i6 
indentnre,  whereby  the  defendant  covenanted 
for  the  service  of  A.  as  apprentice  to  '*  B.,  of, 
Ac,  surgeon,  and  C,  of,  Ac,  surgeon  and 
apothecary," — replied,  that,  at  the  time  of 
the  ezeoQtion  of  the  indenture,  the  plaintiffs 
were  not  in  partnership,  nor  did  they  carry 
on  business  Jointly  or  on  the  same  premises, 
but  that  they  carried  on  business  wholly 
separate  and  apart  from  and  independent  of 
each  other,  which  the  defendant  at  the  time 
of  executing  the  indenture  well  knew,  and 
that  the  plaintiffs  never  represented  to  the 
defendant  that  they  should  cany  on  business 
in  partnership: — Held,  that  this  replication 
was  bad  in  substance.  Popham  v.  Jonee,  225. 

2.  Semble,  that  the  proper  course  would  have 
been,  to  take  issue  on  the  plea,  if  the  plain- 
tiffs  intended  to  rely  on  the  service  of  the 
one  as  being  a  oonstructive  service  of  botk 
masters.  Ih 
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APPROVAL. 


ABBITBAMENT. 


APPROVAL. 

See  LUMATIO  AlTLUK. 

ARBITRAMENT. 

L  Authority  of  ArhitraUtr. 

Is-Oaaanl  words  in  a  release  are  to  be  limited 
and  restrained  bj  the  particolar  words  in  the 
recitals.     Boyet  ▼.  Bluekf  652 

2.  Where,  therefore,  an  arbitrator  to  whom  cer- 
tain eaoses  and  matters  in  difference  betwven 
the  parties  were  referred, — ^with  power  to  him 
to  direct  the  re-eonYeyanee  bjr  one  of  them 
to  the  other  of  certain  property  which  had 
been  parohaied  and  held  hj  the  former  in 
tnist  for  the  latter,  and  to  direct  an  indem- 
nity and  release  of  the  former  by  the  latter, 
— hj  his  award  diraeted  aa  Indemnity  witfi 
particular  recitals  of  the  transactions  between 
them,  and  condoding  with  these  general 
words,  "or  for  or  in  consequence  of  any 
other  act,  deed,  matter,  orHhing  whatsoerer, 
in  anywise  relating  or  referring  to  or  arising 
oat  of  the  premises,  whether  hereinbefore 
recited  or  mentioned  or  not : — Held,  that  he 
had  not  exceeded  his  authority.  lb. 

a.  The  award  directed  thai  A.  and  B.  shoold 
forthwith  ezecttte  certain  re-conreyanoes  to 
C,  and  that  C.  should  forthwith  execute  in- 

•  demnities  and  releases  to  A.  and  B. : — Held, 
that  **  forthwith,"  in  the  latter  case,  meant, 
as  soon  as  A.  and  B.  had,  by  their  execution 
of  the  re-conYcyances,  put  themselves  in  a 
position  to  call  for  the  execution  of  the  in- 
demnities; and  that  the  award  was  good, 
although  B.  was  no  party  to  the  submis- 
sion. Ih. 

II.  Fimiliiy  of  Awmrd. 

Award  it  Pngmimit.} — A  eanae  and  all  mat- 
ters in  difference  between  the  parties  were 
referred  to  a  barrister.    A  eross-claim  was 

'  urged  on  the  part  of  the  defendant  before 
the  arbitrator.  The  arbitrator,  professing  to 
make  his  award  *'  of  and  concerning  the  said 
several  premises  so  referred  as  aforesaid," 
after  disposing  of  all  the  issues  in  favour  of 
the  plaintiff,  directed  the  defendant  to  pay  a 
gross  sum  to  the  plaintiff,  apportioned  the 
eosts  of  the  reference  and  award,  and,  on 
payment  thereof,  directed  that  the  plaintiff 
should  execute  aad  deliver  to  the  defendant 
a  general  release :  but  nothing  was  said  in 
respect  of  the  cross-claim: — Held,  that  the 
award  wss,  nevertheless^  fiasl:  far,  that  it 
must  be  intended  from  the  silence  of  the 
arbitrator  upon  the  subjoet  that  he  had  nega- 

■  Uved  the  cross-claim.    HmrrtBOH  ▼.  Creamiek, 

8«f 

III.  Award  of  Otnt9, 

I,  By  an  agreement  of  reference  between  A., 
B.,  and  C,  it  was  provided  that  **  the  costs 
of  the  refereBCCi  and  of  the  award  to  be  made 


in  porsnanee  thereof,  including  a 
eompensation  to  the  arbitrators  for  their 
trouble,  shall  be  in  the  discretioa  of  the  uni 
arbitrators,  or  any  two  of  them,*»Ao  ohaii  hg 
their  awnrd  order  nmd  direet  ^  ««Ao«u,  •» 
whowt,  and  in  what  proportiotiM  and  mmmn tr 
the  eame  •hall  he  paid,"  The  arbitrsloi^ 
having  by  their  award  disposed  of  the  ssat- 
ters  in  difference,  awarded  as  to  the  eoata  is 
follows :— « that  the  said  A.,  B.,  and  (X,  r»> 
spectivel[y  pay  for  the  attendance  of  his  and 
her  own  witnesses,  and  that  the  otber  aoats 
of  the  said  reference,  and  of  this  o«r  award, 
aad  also  the  compensation  of  the  arbttiatots, 
be  paid  by  the  said  A.,  B.,  and  C^  in  eqwal 
proportions:" — Held,  that  the  eoets  were  saA- 
eiently  disposed  of  by  this  direction.  /•  n 
Toang  mnd  Btdman,  §SZ 

f .  By  a  submission,  it  was  agreed  that  "all  tha 
eosts  Vid  charges  in  aad  about  the  aabmis- 
sion,  the  reference,  and  award,  should  bo  ia 
the  discretion  of  the  arbitrators."  The  acbi^ 
trators,  s^er  ordering  that  the  disputes  towsh- 
ing  the  matters  in  difference  should  csass^ 
ordered  that  A.  should  pay  a  certain  soss  for 
the  damages  and  eoetw  iacnrred  by  B,,  and 
that  ''  the  arbitrators'  charges  and  ezpcassi 
attending  the  reference,  amounting  to  93L 
14«.  lOd^  should  be  boma  in  equal  proper- 
tions  by  A.  and  B. ;  and  that  the  said  sami 
of  72L  6e,  and  62iL  lie,  I9d^  should  ue  paid 
within  ten  days  from  the  execution  of  the 
award,  to  0.  '.—-Sembte,  that  the  award  dia 
not  sufficiently  dispose  of  "the  costs  aad 
charges  in  aad  about  the  submission,  refer- 
ence, and  award."    In  re  Lming  and  Tedd, 

m 

S.  The  first  count  charged  tte  defendants  with 
injuring  the  plaintilTs  party-wall,  by  exca- 
vating by  the  side  of  it,  and  raising  aad 
overloading  it  The  defendants  pleaded, — 
first,  as  to  the  raising  and  overloading,  act 
guilty  by  statute,  eecondly,  as  to  the  resi- 
due, payment  into  court  of  SOi.  The  plaia- 
tiff  joined  issue  on  the  first  plea,  aad  replied 
damages  ultril  to  the  second.  At  the  trial,  a 
verdict  was  taken  for  the  plaintiff,  subject  Is 
an  award,  but  no  power  was  reserved  to  the 
arbitrator  to  certify  for  costs,  under  the  3  A 
4  Vict,  c  24,  s.  2.  The  arbitrator  having 
directed  a  verdict  to  be  entersd  for  the  plain- 
tiff on  the  first  issue,  damages  20«.,  aad  fcr 
the  defendant  on  the  second  issue: — Hel^ 
that  the  plaintiff  was  de|mved  of  ccati^  by 
the  3  A  4  Vict  c.  24,  s.  2,  having  "  letotersd 
by  the  verdict  of  a  jury  less  damages  thaa 
40s."    Beidr.Aahby,  897 

IV.  Awoard  of  Payment  to  •  Strmmge^ 

1.  An  award  directing  payment  of  a  saA  ef 
money  to  a  stranger,  is  not  good,  aiikas  H 
appears  on  the  face  of  the  award  that  sack 
psyment  is  for  the  benefit  of  a  party  la  Aa 
submission.    In  re  Letimg  mad  IWd^         8Tt 


ABBFTRAMENT. 


BANKRUPT. 
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t,  A  disp«te  ketmra  A.  aad  B.,  «»o  abip- 
•wncra,  u  to  a  coUtoion,  wm  hj  agrMineot 
nfemdy  the  agrcemeBt  proriding  th«l  **  all 
■aeh  dif|Nit«t  and  differeneM,  elain%deaaads, 
and  daaaget  in  retpe«t  thereof,  shoald  be  re- 
ferred to  the  arbitratora ;"  and  that  "all  the 
ooeta  and  ehargee  in  and  a  boat  the  iabmit- 
aion,  the  refemnoe,  and  award,  ahocdd  be  in 
the  disoretien  of  the  arbitraton."  The  arbi- 
traton  ordered  ''that  all  diepatee  between 
the  partiea  toocUng  the  outtten  ia  diflbrence, 
ihonld  ceaee  and  determine ;"  and  they  fbr- 
ther  ordered  that  A.  thonld  pay,  "for  the 
damaget  and  ooets  incurred  by  B.  in  oonee- 
^enee  of  the  oollisioa,  721.  0«. ;"  and  the  j 
fcrther  ordered  that  "  the  arbitraton*  ebargat 
and  ezpenwf  attending  the  referenee,aaMNint- 
ing  to  62(.  14«.  lOd.,  shoald  be  borne  in  equal 
proportions  bj  A.  and  B. ;  and  that  the  eaid 
■nrae  of  721.  6«.  and  A2I.  14«.  lOcf.,  making 
together  135/.  0«.  10c/.,  ihould  be  paid,  within 
ten  days  from  the  execution  of  the  award,  to 
C. :" — The  eourt  refused  to  make  a  rule, 
nnder  the  1  A  2  Vict  e.  110,  s.  18,  ordering 
A.  to  pay  the  72/.  6«.  to  B.,-^there  being  no« 
thing  ON  Me  /ace  o/  the  ateard  to  show  how 
the  payment  to  C.  was  to  enure  as  a  payment 
for  Uie  benefit  of  B. ;  although  there  was  an 
«JidavU  stating  that  C.  was  agent  for  B.'s 
Teasel,  and  acted  as  his  agent  in  the  matter 
of  the  arbitration,  and  that  the  money  was 
directed  to  be  paid  to  him  as  such  agent  In 
rs  Laimg  and  Todd,  276 

V.  Order  mnder  tke  1  A  2  Viet,  «.  110,  f.  18. 

The  court  will  not  make  an  order  under  the  I 
A  2  Vict  c.  110,  for  payment  of  money 
directed  to  be  paid  by  an  award,  except  in  a 
ease  where  an  attachment  would  hare  been 
granted.  lb, 

ARTIFICER. 

See  Tbuck-Act. 

ASSAULT. 

What  amounte  to. 

The  plaintiff  being  in  the  defendant's  work- 
shop, and  refusing  to  quit  when  desired,  the 
defendant  and  his  servants  surrounded  him, 
and,  tucking  up  their  sleeves  and  aprons, 
threatened  to  break  his  neck  if  he  did  not 
go  out;  whereupon  the  plaintiff,  apprehen- 
sive of  violence,  departed : — ^Ueld,  an  assault 
Mead  V.  Coker,  850 

ASSURANCa 
See  laaoKAiica. 

ATTACHMENT. 

I.  for  Non-payment  of  Money, -^See  ATTOmr, 

IL 


IT.  fW  Nom-per/i 


of  CM  Ajford,— ^9m 


ATTORNBT. 
I.  PrieUege, 

1.  Production  of  Deede  of  Client."} — An  attor* 
ney  is  not  bound  to  produce,  or  to  answer 
any  questions  concerning  the  nature  or  con- 
ten  Is  of,  a  deed  or  other  ducumcnt  intrusted 
to  him  professionally  by  his  client:  and  the 
Judge  has  no  right  to  look  at  the  instrument^ 
to  see  if  the  objection  to  produce  it  or  dis- 
close its  contents  be  well  founded  or  not. 
Volant  V.  Soyer,  231 

2.  Seetmdary  Eiidemee  of  Con/en  to.] — ^A  paper 
which  the  attorney  admits  to  have  been  de- 
lirered  out  of  his  office  as  a  copy  of  the  dead, 
but  which  he  states  he  is  unable  of  his  own 
knowledge  to  voueh  to  be  a  copy,— -is  not 
admissible  as  secondary  eridence,  upon  the 
attorney's  refusal  to  produce  the  originaL  IK 

IL  Non-Payment  ef  Jioney  pureuant  to  a  Stde, 

The  mere  non-paymaat  of  money  by  an  atler- 

ney,  pursuant  to  an  order  and  rule  of  eourt, 

is  no  ground  for  striking  him  off  the  roll. 

Qmilford  v.  Sima,  870 

Amd  eee  CoiTTRACT,  IL 

AVERAQB. 
See  IictUBARCS. 

AWARD. 

See  A  RB ITR  AM  BUT. 

BANKRUPT. 
L  Bigkte  and  Liabilitiee  of  Amigneoe, 
Mortgagor  and  mortgagee  of  an  undivided 
noiety  of  certain  premises.  Jointly  with  the 
owner  of  the  other  moiety,  deasised  the  whola 
for  twenty-one  yean  to  one  Qreen,  the  latter 
covenanting  with  the  three  lessors  Jointly  and 
seveimlly  to  pay  the  rent  reserved,  but  not 
aayiog  to  whom.  Oreea  entered  upon  the 
premises,  and  afterwards  became  banknipt 
His  assigneee  having  aeeepted  the  leasOy-^ 
Held|--4lefttrring  to  the  authority  of  Walw- 
ield  9.  Brown,  0  Q.  B.  200,^that  the  defend- 
ants  were  liable  in  covenant  at  the  suit  of 
the  three  lessors,  for  rent  aoeroiBg  while  they 
were  possessed  of  the  premlaas.  Magmety  v. 
Edwarde,  470 

IL  FravdmUnt  Preference, 
1.  A.  obtained  certain  goods  by  purchase  from 
the  sheriff  under  a  writ  of  11.  fa.  at  his  own 
suit,  founded  on  a  warrant  of  attorney  for 
600/.  given  to  him  by  one  8.  The  writ  was 
put  into  the  sheriff's  hands  on  the  25th  of 
May,  1839,  and  a  bill  of  sale  given  to  the 
plaintiff  by  the  sheriff  on  the  21st  of  June, 
for  000/.  On  the  29th  of  May,  another  writ 
against  S.  was  pot  into  the  aheriff'a  haadji^ 
at  the  suit  of  one  M.,  for  02/.  A.  paid  M.'a 
dabt ;  and  the  aasignflMnt  to  him  was  UBder' 
tetkwiUa, 
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BANKRUPT. 


BILL  OF  EXCHANGE. 


A.  took  possetsiOB  of  the  goodi;  and,  on 
the  5th  of  October,  1849,  B.  eeiied  ud  eold 
them  M  a  diftroM  for  rent  due  lo  him  fVom  S. 

8.,  on  the  5th  of  October,  1849,  filed  a  de- 
claration of  insolrenoy,  and  thereby  com- 
mitted  an  not  of  bankmptoj;  and,  on  the 
8th,— the  statute  7  A  8  Vict  c.  98,  being  then 
in  force, — a  fiat  waa  awarded  against  him, 
founded  on  that  act  of  bankruptcy,  under 
which  flat  assigneee  were  appointed. 

In  an  action  by  A.  agatnat  B.  for  an  irre> 
gular  and  excessive  distreii  of  the  goods  so 
obtained  by  him,  the  defence  set  up  by  B. 
was,  that  A.  had  procured  the  goods  by  way 
of  fraudulent  preference,  and  that  8.  caused 
them  to  be  talcen  in  execution  with  intent  to 
defeat  or  delay  his  creditors,  being  then  in- 
debted to  some  in  a  sum  sufficient  to  eonsti- 
tute  a  good  petitioning-ereditor's  debt :  and 
it  was  proved,  that,  on  the  14th  of  June, 
1851  (which  was  after  the  commencement  of 
this  action),  the  assignees  under  the  flat  gave 
notice  to  A.  that  they  meant  to  treat  the  war- 
rant of  attorney,  Judgment,  and  execution,  as 
void,  and  should  claim  the  goods  against  B., 
as  being  wrongfully  taken  under  a  distress ; 
and  that  they  also  gave  notice  to  B.  that  they 
had  brought  an  action  against  A.  to  try  the 
validity  of  the  warrant  of  attorney,  and  had 
recovered  230^,  the  value  of  the  goods  seised 
under  A.'s  writ ;  and  requiring  B.  to  pay  to 
A.  the  value  of  the  goods  distrained,  and 
claiming  from  B.  the  damages  for  the  illegal 
distress,  the  subject  of  this  action  : — 

Held,  upon  a  bill  of  exceptions,  that,  as  the 
•Vindication  of  bankruptcy  proceeded  on  the 
bankrupt's  oioa  applieation,  the  assignees 
eould  not  treat  the  alleged  fhtndnlent  prefer- 
ence, or  taking  in  execution,  as  an  act  of 
hankrnpicif ;  but  that  they  were  entitled  to 
treat  it  as  a  fraudulent  preference,  or  an  exe- 
cution procured  by  the  bankrupt  in  contem- 
plation of  bankruptcy,  under  the  old  law, 
prior  to  the  8  O.  4,  e.  II, — and  consequently 
Toidable,  upon  the  established  principle,  that 
fVaud  only  gives  a  right  to  avoid  a  contract 
or  purchase,  that  the  property  vests  until 
.avoided,  and  that  all  mesne  dispositions  to 
persons  not  parties  to,  or  at  least  not  oogni- 
sant  of,  the  fraud,  are  valid.  StevtnBon  v. 
Newmhnnif  285 

S.  Whether  a  fraudulent  preference  can  be  im- 
peached (at  an  act  of  hankruptcjf)^  under  a 
fiat  on  a  bankrupt's  own  petition,  if  there 
was  at  the  time  of  such  fVaudulent  preference 
a  sufficient  debt  to  constitute  a  petitioning- 
creditor's  debt, — qucart,  Ih, 

HI.  Order  under  12  <fr  13  Ftef.  e.  106,  :  125, 
for  SaU  of  Goodt  in  tU  PoMSMtoa,  OnUr, 
w»d  Di»p09itxon  of  the  Bankrupt, 

1.  An  order  by  a  eommlssioner  in  bankmptey 
«tbat  all  goods  and  chattela  wlOok  al  the 


time  the  said  A.  B.  beeame  bankrupt,  wers^ 
by  the  consent  and  pennisslen  of  the  tiue 
owner  thereof,  in  the  posseesion,  order,  or 
disposition  of  the  said  A.  B.,  whereof  the  aaid 
A.  B.  was  reputed  owner,  or  whereof  he  had 
taken  upon  himself  the  sale,  aiteimtion,  or 
dispoeltion  as  owner,"  should  be  sold  for  the 
benefit  of  the  ereditors, — Is  not  a  compliance 
with  the  125th  section  of  the  12  4  13  VicL 
c.  106;  it  must  specify  the  i>art]eolar  goods 
whieh  are  to  be  sold.  Qmartermaine  v.  BiU 
tUtton,  133 

2.  Sueh  an  order  is  properly  made  upon  an  ex 
parte  application.  /&. 

3.  Qmiare,  whether  the  order  should  recite  the 
cireumstanees  whieh  gave  the  eommiasioner 
Jurisdiction  to  act.  /ft. 

BARON  AND  FEBTE. 

Sm  HuSBAHD  AlTD  WiFB. 

BILL  OF  EXCHANOB. 
L  Notice  of  Diekonour, 

1.  Time  for.} — A  bill  endorsed  by  A.  to  B^ 
and  by  B.  to  C,  became  doe  on  Saturday, 
the  15th  of  November,  and  was  presented, 
and  dishonoured.  C.  gave  notice  of  dis- 
honour to  B.,  on  Monday,  the  17th,  and  to 
A.  on  the  following  day, — ^B.  having  given 
no  notice. 

In  an  action  by  C.  against  A., — Held, 
upon  an  issue  on  a  plea  traversing  the  notice 
of  dishonour,  that  the  notice  was  too  late, 
i^oioe  V.  Tipper,  249 

2.  By  an  AgeHt,} — The  bill  was  placed  in  the 
hands  of  D.  for  the  purpose  of  receiving  pay- 
ment : — Held,  that  D.  was  sufficiently  autho- 
rised to  give  a  notice  of  dishonour  on  beh^ 
of  the  holder.  Ik, 

II.  Aeeomtmodaiion  BUL 

In  assumpsit  by  endorsee  against  acceptor,  the 
defendant  pleaded  that  he  accepted  the  bill 
for  the  accommodation  of  the  drawer,  who 
negotiated  it  for  his  own  use,  and  paid  it  al 
maturity ;  and  that  the  bill  was  delivered  by 
the  holder  to  the  drawer,  who,  without  the 
eonsent  of  the  defendant,  and  without  having 
it  re-stamped,  endorsed  and  delivered  it  to 
the  plaintiff.  It  sppeared,  on  production  of 
the  bill,  that  the  defendant's  name  was  writ- 
ten on  the  back,  and  thai  there  was  a  memo- 
randum on  the  face  of  it  denoting  the  time 
of  its  maturity ;  and  it  was  proved  that  the 
hill  was  delivered  by  the  drawer  to  the  plain- 
tiff after  that  date ; — ^Held,  no  evidence  to 
show  that  the  bill  had  been  negotiated  by 
the  drawer,  and  paid  by  him  at  maturity. 
Jewell  V.  Parr, 


III.  BUI  ofttatned  hg  Fraud. 

In  aa  action  by  the  endonee  against  the  ae- 
eeptor  of  a  billof  esehnafa,  in  order  to  nim 


BILL  OF  EXOHAITOB. 


CASB. 


•  ppBMnupUiNi  UmI  ihv  flirintUr  Imd  MooiTdd 
Hm  Ull  ftmodoAeiitly  and  witlioirt  rahat,  ^fi- 
4»iiM  WM  offsnd  to  tlioir  llwt  (be  defoadftDt 
lad  been  delhndod  af  il^  fJnt  Me  H.,  the 
petioB  flrom  trIioM  tbe  plaiaMff  reeelred  it, 
iMd,  in  tlie  year  lB4r,  iteed  ia  «ke  deek  a( 
the  OM  BaOey,  that  he  retired  theBee^«ad  wai 
eeea  ao  nnire  M  larfe  fer  dighlteB  laenths, 
aad  that  the  plafaittf  had  adnitled  that  he 
^  had  kaowB  H.  for  a  eoafliderable  tiaie  i"^ 
TBxlbi,  DO  erideaee  to  fo  ie  the  J«i7,  that  the 
plaintiff  waa  awaro  of  H.*a  oeorkHen  or  dii- 
i^atable  ehaiaeter.     Berry  ▼•  AtdrniMin, 

•7i 
[UpoB  a  leeoad  triid,  the  defendant  ob- 
tained a  rerdiet  npon  both  inaei^  and  re- 
tained ft.    M.] 

BOTTOMRY. 

iSMSmmM^IL 

CASE. 

X  For  K^gtigmnB0, 

I»  driving  earrtagetJ} — ^l.  A  nimter  hi  reepon- 
eible  for  an  iojory  reratting  from  the  nof  li- 
fenee  of  hia  aerrant  whilat  driring  Ma  eart 
or  carriage,  prorlded  the  aerrant  ia  at  the 
time  engaged  in  hia  maater'a  bnaineM,  eren 
though  the  aacldeat  happena  la  a  plaee  to 
iPhleh  hia  aaaaier'a  boaineaa  did  not  eall  him : 
Jba^  if  the  jeorn^  npon  whieh  tlie  aenrant 
vtarta  he  aolely  for  hia  own  parpoaea,  and  an- 
denehen  wIUkhU  the  knowledge  or  eonaent 
«f  hia  maater,  the  latier  ia  not  reqNmaible. 
MUbUU  ▼.  OmMWtiUr,  237 

J.  The  defendanta'  earman,  having  finished  the 
bnaineaa  of  the  day,  retvmed  to  their  ahop  in 
Welbeck  Street*  with  their  bom.  and  eart, 
aad  obtMned  the  kej  of  the  atable,  which  waa 
tf  oae  at  band ;  bnt,  inatead  of  going  'there  at 
'•nee,  and  putting  vp  tiie  horeoy  aa  it  waa  bia 
dot/  to  do,  he,  witbont  hia  maateaa'kaowledge 
vr  eonaent,  dnMre  afelkw-worhman  to  Enaton 
'fiqnare ;  and,  ia  hia  way  baek,  raa  ever  and 
injared  the  plaiatiff  and  hie  wifec— -fleld, 
that,  inaamueb  jaa  the  earman  waa  not  at  the 
time  of  the  aoeldent  aagaged  hi  the  bnaineaa 
^  hia  maaten,  they  wen  not  raqwnaible  for 
the  conaeqneneei  ef  hia  anaatboriaed  aet^ 

lb. 

S.  The  declawilhwi  rtJlged  thai  «<  the  defendanta 
were  poeaeaaed  of  a  oertaia  eari  and  horae, 
which  waa  being  driven  by  and  under  the 
eare  and  direetion  of  their  aenrant,"— not 
aaying,  at  the  time  of  the  grievance  com- 
plained of;  and  that,  ''■wbilat  the  plaintiff 
waa  eroaaing  a  certain  atreet,  Ac.,  the  de- 
fendanta, by  their  eervnai;  ao  negligently  and 
dnproperly  drove  sad  diracted  tiie  aaid  eart 
and  hone  along  the  aaid  atreet,  that  the 
plaintiff  waa  kooBbed  dmaa  and  h|j«Md:"— 
Held,  that  the  firat  allegation  waa  immaterial, 
and  not  traveraable;  j|nd  that,  under  "not 
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gnflty,"  the  delbadaata  might  ahmr  tiiai  tha 
driver  waa  not  at  the  tiaae  ef  the  aeeideni 
acting  aa  their  aervant.  76. 

Mm  Navifnti9m.y-i.  By  tha  S6lh  aeetion  of  the 
U  4  U  Viet.  e.  7f,  the  eommiaai<mera  of  the 
Admiralty  are  aalhoriaed  to  make  r^galationa 
M<iniiiag  the  exhibition  ef  aneb  ligfaii  by 
aneh  daaaea  of  veeeela,  whether  ataam  or  nail* 
lag  veaaela,  within  aaeh  plaoee  aad  aader 
aneh  eireuautnneea  na  they  think  fit;  and 
pfovidea,  that  all  ownaw  and  maetcra  or  per* 
aona  having  ehaiga  ef  veaaele  ahall  be  bonnd 
to  take  notice  of  aneh  ngulationa,  and  ahall 
exhibit  aneh  lighta,  and  no  othei^  at  aneh 
tfmea,  witbia  each  plaeee,  in  aneh  maanei^ 
nnd  under  aneh  eircnmAaaeaa  aa  an  eaJoiBed 
by  aneh  regalatloaa }  and  that,  fai  eaee  of  de* 
fault,  the  maeter  or  eAher  pemon  haering 
charge  of  aay  veaael,  or  «ibe  owner  cf  Mieh 
9em§i,if  it  mppwmr  fkmt  Ae  wm  in/auk,  ahall 
for  eaoh  aad  every  oecaaion  iq>on  whiehjueh 
regnlntione  are  iaMnged  forfeit  and  pagr  n 
anm  not  eaeeediag  Ml. 

And  the  ttth  aeetion  of  the  atatnle  pro* 
Tldea^  that,  ''  In  caae  aay  danmge  to  pecaoa 
•r  property  he  anatained  hi  eooaeqnenee  of 
the  nen-ebaervanee  of  aay  of  the  aaid  ruleat 
the  aame  ahall  la  all  eonrta  of  juaGiee  be 
deemed,  in  the  abaenee  of  proof  to  the  ean* 
trary,  to  Anea  icea  i^catimud  hjf  tk*  w\{fml 
d^fomk  qf  tkt  aKiJfar  or  oihtr  penon  hariaf 
elhBiye  9/  audi  vtmel,  and  aneh  maater  or 
other  paraon  ahall,  nnleaa  it  appear  to  the 
coart  before  which  the  caaae  ia  tried  that  the 
eireuBMtaaoea  of  the  eaee  were  aucb  aa  to 
Jnatify  a  departure  ftom  the  rule,  be  aubjeet 
ia  all  prooeedinga,  whether  eivil  or  criminal^ 
to  the  legal  conaeqnencea  of  aucb  defauli." 

A  count  in  caae,  after  aetting  out  the  36th 
aeetion  of  the  above  atatu^  and  averring 
that  the  oommimioncra  had  made  a  regular 
tion  that  ^all  aailing  vemela  at  anchor  in 
roadateada  or  fairwaya  ahall  be  bound  to  ex- 
hibit, between  aunaet  nnd  aunriae,  a  eonamnt 
bright  light  at  the  maat-bead,"  proceeded  to 
allege  that  the  plaintifi  were  poeaeaaed  of  n 
certain  atcam-veaael  called  the  A.,  then  piw» 
ceeding,  between  the  bouia  of  aunaet  and 
aunriae,  down  the  river  Thamea,  in  a  certain 
Toadatead  or  fairway  thereof,  called  Oravea- 
end  Bench;  that  the  defendant  waa  Hien 
poeaeaaed  of  a  certain  aea^going  and  aaffing 
veaael  called  the  V.,  then  being  at  anchor  in 
the  Thamea,  in  the  aame  roadatead  or  fair- 
mtij,  betweea  the  aaid  honra  of  aunaet  aad 
aunriae,  aad  under  the  care  and  management 
of  the  aervanta  of  the  defendaat;  that  it  waa 
their  doty  to  exhibit  a  bright  light  at  the 
maat-head  of  the  defendant^a  aeaael ;  but  that 
they,  not  regardhng  their  duty  in  that  behalf, 
neglected  to  exhibit  each  bright  light,  Ac ; 
and  that,  while  the  anid  ateam-veaael  ef  iha 
pkintlfb  waaao  proeeadiag,  Ae.,  the  aam^  by 
and  ttnat^  the  eafoieiaaeaa  and  »€gUm  of 
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COMMISSIONERS  IN  LUNAC7. 


.  tbe  defendant;  in  not  ezhibifing  the  bright 
light  At  the  mait-head  of  the  Tenel  of  the  de- 
fendant, ran  fool  of  and  stniek  the  Teeael  of 
the  defendant,  and  greatly  broke  and  dam- 
aged the  taid  steam-veieel  of  the  plain  tiffb : — 
Held,  on  demarrer,  that  the  deelaration 
dUeloeed  no  breach  by  ihs  da/tmdant  of  anj 
duty  impoted  npon  him  by  the  itatate;  and 
that,  striking  oat  the  allogationt  ae  to  the 
statute,  the  declaration  showed  no  oaose  of 
action,  it  being  consistent  with  the  statements 
therein  tliat  the  damage  resulted  from  the 
plaintiff's  own  negligenoe.  J*k«  Oeneral 
Steam  Navigation  Company  r,  Morritonf   6S1 

Suh^CoHtractorJ] — 5.  If  one  employs  another  to 
do  an  act  which  may  be  done  in  a  lawful 
manner,  and  the  latter  in  doing  it  unnecessa- 
rily commits  a  public  nuisanee,  whereby  in- 
jury results  to  a  third  pereon,  the  employer 
is  not  responsible.    Poackojf  r.  Rowland,  182 

$,  A.  employed  B.  to  eonstraet  a  drain  in  a 
public  highway ;  B.  employed  C.  to  fill  in  the 
earth  over  the  brick-work,  and  to  cany  away 
the  surplus:  C,  in  peribrming  his  work, left 
the  earth  raised  so  much  aboTc  the  level  of 
the  road,  that  D.,  driving  by  in  the  dark,  was 
thereby  upset,  and  sustained  injury : — ^Held 
that  A.  was  not  responsible  for  the  negligenoe 
of  C.  lb. 

II.  For  Non/oataneo, 

One  who  gratuitously  accepts  the  offloe  of 
steward  of  a  horse-race,  is  not  responsible 
for  a  loss  resulting  to  one  who  enters  a  horse 
for  the  race,  fh>m  his  mere  mon/$aoanc«  in 
omitting  to  appoint  a  judge,— at  all  erents, 
unless  it  appears  that  he  has  actually  en- 
tered npon  the  duties  of  the  ofioe.  Balfi  ▼. 
Weot,  i66 

IIL  For  Illegal  Dittreto. 

L  A  count  in  ease  for  distraining  for  more  rent 
than  was  due,  is  bad  though  it  alleges  it  to 
have  been  done  maUeiotulgt — ^for,  an  act 
which  does  not  amount  to  a  legal  injury, 
cannot  be  actionable  because  it  is  done  with 
a  bad  intent.    Sttvenoon  ▼.  iVeiMiAaiN,       386 

S.  A.  obtained  certain  goods  by  purchase  fh>m 
the  sheriff  under  a  writ  of  iL  fis.  at  his  own 
snit^  founded  on  a  warrant  of  attorney  for 
•002.  giren  to  bim  by  one  8.  The  writ  was 
put  into  the  sheriff's  hands  on  the  26th  of 
May,  1839,  and  a  bill  of  sale  given  to  the 
plaintiff  by  the  sheriff  on  the  21st  of  June, 
for  600(.  On  the  2ilth  of  M«y,  another  writ 
against  S.  was  put  into  the  sheriff's  hands, 
at  the  suit  of  one  M.,  for  62/.  A.  paid  M/s 
debt ;  and  the  assignment  to  him  was  under 
both  writs. 

\.  took  possession  of  the  goods ;  and  on 
the  6th  of  October,  1849,  B.  seised  and  sold 
them  as  a  distress  for  rent  due  to  him  firom  8. 
In  an  action  by  A.  against  B.  for  an  irre- 
gular and  excessive  distress  of  the  goods  ob- 
tained by  himi  the  defence  set  up  by  B.  was. 


that  A.  had  procured  the  goods  hj  way  of 
fhindulent  preference,  and  that  8.  caused 
them  to  be  taken  in  execution  with  intent  te 
defeat  or  delay  his  creditors,  being  then  in- 
debted to  some  in  a  sum  snfDeieat  to  eonsti* 
tnte  a  good  petitioniag-ereditor's  debt :  and 
it  was  proved,  that,  on  the  14th  of  Juas^ 
1861  (which  was  aAer  the  commeneaneal  of 
this  action),  the  assignees  under  the  fiat  gave 
notice  to  A.  that  they  meant  to  treai  tha 
warrant  of  attorney,  judgment,  and  execu- 
tion, 9M  void,  and  shonld  claim  the  goods 
against  B.,  as  being  wrongfully  taken  nnder 
a  distress ;  and  that  they  also  gave  notiee  te 
B.  that  they  bad  brought  an  action 
A.  to  try  the  validity  of  the  wairant  of  i 
ney,  and  had  recovered  2Z0L,  the  valna  of 
the  goods  seised  under  A/s  writ,  and  raqnir- 
ing  B.  to  pay  A.  the  value  of  the  gooda  dia- 
tnined,  and  claiming  from  B.  the  ilaaia^ei 
for  the  illegal  distress,  the  sal^jaet  of  thit 
action: — 

Heldr-Erie,  J.,  dissentiente,— 4ha^  iaas- 
much  as  the  subsequent  interference  of  tha 
assignees  had  no  rdatioa  back  to  the  ari^aal 
delivery  of  the  goods  to  A.,  so  aa  to  wnid 
the  transaction  ab  initio,  A.  had  an  nadonbt- 
ed  right  of  action  against  B.  for  tha  illagal 

ih. 


IV.  In  Nature  of  Ifasls. 

Leaoet  of  a  ifine.] — Case  in  the  nature  of 
will  lie  against  a  lessee  of  a  mine,  for  an 
jury  to  the  reversion,  by  the  removal  a 
barrier  or  boundary  between  it  and  an 
joining  mine,  although  the  act  com 
of  might  also  be  the  sutgect  of  an  action 
breach  of  an  express  covenant. 
Kenriekf 

CERTIORARL 


fbra 

V. 

ISi 


To  Tomomo  a  Camaofrom  tie  OomUjg  ComrU 

SamhU,  that  a  cause  removed  by  certiorar 
a  county  court,  is,  as  to  the  pleadings 
in,  governed  by  the  rales  preaeribed  by  tha 
common  law  procedure  aot*  15  4  10  YitaL  cl 
70.    JitooUer  r.  Roao,  102 


CBSTUI  QUB  TRUST. 
How  far  afftded  hg  Framd  «a  Trmttoog 

HOSBAHD  AVD  WiFB,  III. 

CLERK  TO  JUSnCBS. 
Sm  LVHAnC  ASTLUMj  1, 7. 

COAL-MnrE. 
iS(mM»i. 

CODICIL. 
Brplaiming  a  donbtfml  Wmt—Sio  I> 

COMMISSIONERS  IK  LUKACT. 
Sm  LvxATio  AMTimiu 


OOHMITTEE  OF  TISITEBS. 


CONTRAeT. 
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COMMITTEB  OF  VISITERS. 
Se€  Ldhatio  Astluk. 

COMMON  LAW  PROCSDURS  ACT. 

L  Jwdg^'t  OrtUr  wd«r  16  df  18  FfoC  e.  7B, 

«.  80. 

Afttr  jadgment  for  tbe  plaintiff  on  a  domnmr 
to  n  furrejoinder,  on  the  groand  that  the 
f2wi  was  bad, — the  eoart  deolined,  at  the 
plaintiff's  inetanoc,  to  reteind  a  Jndge'i  order 
allowing  the  defendant!  to  traverse  and  de- 
mar  to  the  sarrejoinder,  under  the  80th  seo- 
tion  of  the  oommon  law  procedure  act,  15  4 
16  Viet.  e.  76.  Skeehy  ▼.  The  Pro/etnonal 
JAfe  AwwrancM  Oowpanjf,  801 

XL  TravtTM  and  Be^ttdtr  undwr  16  ^  16  Viet, 

e.  76,  •.  81. 

A  replieation  to  a  plea  of  the  statute  of  limita- 
tions stated,  that,  at  the  respeoUre  times 
when  the  causes  of  action  accrued,  the  plain- 
tiff was  in  parts  beyond  the  seas,  kt,,  and 
that  he  afterwards  rtturntd  from  the  said 
parts  beyond  the  seas  into  this  kingdom,  and 
which  was  his  first  return  into  this  kingdom 
from  the  said  parts  after  the  said  causes  of 
notion  accrued,  and  that  he  commenced  the 
suit  within  six  years  next  after  his  said  first 
return  into  this  kingdom. 

The  court  refused  to  allow,  in  addition  to 
a  traverse  (under  the  15  A  16  Vict  c.  76,  s. 
81),  a  rejoinder  that  tbe  plaintiff  was  and  is 
a  Frenchman  bom  in  France,  and  was  domi- 
oiled  there  at  the  time  of  the  accruing  of  the 
causes  of  action,  and  which  said  causes  of 
action  respectiroly  first  accrued  to  the  plain- 
tiff in  France;  that,  more  than  six  years 
before  the  commencement  of  this  snit,  the 
plaintiffs  recovered  Judgments  against  him 
in  France,  in  respect  of  the  same  causes  of 
action,  whereby  according  to  the  law  of 
France  the  causes  of  action  were  merged 
and  extinguished  in  the  said  judgments; 
and  that  the  defendant  had  been  domiciled 
and  resident  in  England  for  more  than  six 
years  from  the  date  and  recovery  of  the  said 
Judgments,— on  the  ground  that,  so  far  as  it 
related  to  tbe  judgments  recovered  in  France, 
the  rejoinder  was  a  departure  from  the  plea ; 
and,  as  to  the  rest,  that  it  was  no  answer  to 
tbe  replication, — the  proviso  in  favour  of 
-persons  under  disabilities,  in  the  21  Jac  1, 
e.  16,  s.  7,  applying  as  well  to  foreigners  who 
have  Meoer  been  in  this  country,  as  to  parties 
residing  abroad  at  tbe  time  of  the  accruing  of 
the  cause  of  action,  and  retumtHg  afterwards 
to  England.    La/ond  v.  Jiuddoek,  813 

JIL  Setting  aaide  Judgment  eigntd  under  t.  86. 

To  a  count  alleging  an  agreement  by  B.  to 
serve  A.  as  his  clerk,  and  not  to  leave  with- 
out notice,  B.  pleaded,  that,  whilst  he  was  in 
A.'a  employ,  A,,  without  any  just  cause  or 


provocation,  insulted  and  abused  him,  where- 
upon he  gave  him  notice  that  he  should  forth- 
with leave  his  service.  To  this  A.  (without 
obtaining  leave  to  reply  double)  replied 
thus,— "A.  takes  issue  on  B.'s  plea,  and 
fnHker  says  that  the  notice  intended  in  the 
declaration  was  a  reasonable  and  proper 
notice,  but  that  the  notice  mentioned  in  B.'f 
plea  was  not  a  reasonable  or  proper  notice." 
A.  having  signed  judgment,  under  the  86th 
section  of  the  common  law  procedure  act,  15 
k  16  Vict  c  76, — the  court  set  it  aside,  with- 
out costs,  declining  to  decide  whether  or  not 
the  judgment  was  regular.    Jf«Mii«r  v.  J?om, 

162 
IV.  Aiiien<2iii«ii(,  under  s.  322. 

Adding  a  pUa.l — Quare,  as  to  the  piiwer  of  the 
judge  to  odd  a  plea  at  the  trial,  under  the 
222d  section  of  the  common  law  procedure 
act.     Mitekell  v.  Craeeweller,  237 

COMPANIES  CLAUSES  ACT. 
j^ee  Railway  Compart. 

CONFIDENTUL  COMMUNICATIONS. 
See  ArroRiiar,  I.  J. 

CONSIDERATION. 

Want  or  Illegality  of, — See  Bill  of  ExcBAirai^ 

IL,  IIL 

CONSTRUCTIVE  OCCUPATION. 
See  UsK  AND  Occupation. 

CONSTRUCTIVE  SERVICE. 
Bg  Apprentice, — See  Apprxnticb. 

CONTRACT. 
L  Conetruetion  o/, 

1.  A.  contracted  to  sell  1000  tons  of  iron  to  B., 
and  endorsed  and  delivered  to  him  a  docu- 
ment in  the  following  form,  addressed  to  A., 
and  signed  by  certain  iron-masters: — **We 
hold  at  your  disposal  1000  tons  of  gray  forge 
pig-iron,  of  22401bs.  to  tbe  ton,  which  we 
engage  to  deliver  to  your  order,  free  of  all 
charge,  into  boats,  on  the  preeentation  of  this 
document  duly  endorsed  by  you :" — 

Held,  that  "  presentation"  meant "  deliver- 
ing up"  the  document  to  the  iron-masters; 
and,  consequently,  that  a  plea  that  the  de- 
fendant could  not  and  did  not  procure  the 
iron  according  to  the  tenor  and  effect  thereof, 
was  not  sustained  by  proof  that  the  docu- 
ment had  been  ehown  to  the  iron-masters,  and 
that  they  refused  to  deliver  tbe  iron  unless 
the  document  was  previously  left  with  them. 
BartUtt  V.  Bolmee,  630 

2.  A.  wrote  to  B.  on  the  15th  of  July,  pro* 
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OONTRACT. 


COBPORATHHir. 


podof  A  pwtiMnhtpr  Mylngr-^Ai  to  the 
tiflM,  I  oerUialy  thoold  wi«h  U  by  tht  end 
of  AngatC''  To  tbia  B.  anawond,  on  the 
16th,— <'  I  am  ready  to  aoeede  to  your  pro- 
poeaL  With  regard  to  tine,  if  yoa  eoald 
poenUy  defer  my  eoming  until  the  aeoond 
week  in  September,  it  would  suit  much  beflt." 
Ob  the  19ih,  A.  again  wrote,— "  The  tame  i« 
Tory  important,  and  ought  not  to  be  later 
«haa  Anguat:"— Held,  that  theae  letters  did 
not  oonatitate  an  abaolate  agreement ;  and, 
the  judge  of  the  eonn^  oourt  having  Ufk  it 
to  tkejurg  to  determimt  whether  B.'a  letter  of 
the  Iftth  of  July  waa  a  poaitire  aeeeptanee 
of  A/a  proposal  of  the  15th, — Held,  a  miadi- 
notion.     CktvUy,  App.,  FuUer,  Reap.    121 

XL  Sxeeutorjf  Ciminui  /or  Strvtcm  «•  an  Af- 
tomey  and  Solicitor, 

A  count  in  aaaumpait  againat  the  aeeretary  of 
*a  Joint-atook  company,  atated,  that,  on  the 
SOth  of  Norember,  1844,  it  waa  agreed,  by 
and  between  the  plaintiff  and  the  company, 
that,  from  the  lat  of  January  then  next,  the 
plaintiff,  aa  the  attorney  and  aolicitor  of  the 
oompany,  ahonld  receive  and  accept  a  aalary 
of  100^.  per  annum,  in  lieu  of  rendering  an 
annaal  bill  of  coata  for  general  buaioeaa 
tranaacted  by  him  for  the  company,  and 
should  and  would  for  auch  aalary  adviae  and 
act  for  the  company  on  all  occaaiona  in  all 
mattera  connected  with  the  company,  with 
certain  ezceptiona.  The  count  then  atated 
that,  the  aaid  agreement  being  ao  made,  in 
conaideration  that  the  plaintiff  had,  at  the 
requeat  of  the  company,  promiaed  the  com. 
pany  to  perform  the  aame  in  all  thinga  on  hia 
part,  the  company  promiaed  ie  perform  the 
same  in  all  thinga  on  their  part,  and  to  re- 
tain and  employ  him  ae  eueh  attorney  and 
eolieitor  of  the  ooMpany,  on  the  tenne  a/ore' 
•aid;  and  ayeged  for  breach,  that  the  com- 
pany, diaregarding  their  promlae  and  agree- 
ment, did  not  nor  would  continue  to  regain  or 
employ  the  plaintiff  aa  auch  attorney  or  aoH- 
eitor,  on  the  terma  aforeaaid,  but  wrongfally 
and  without  any  reaaonable  caoae  diamiased 
and  diaoharged  him  from  auch  employment 
nnd  retainer,  and  thence  hitherto  refused  to 
retain  or  employ  him  aa  auch  attorney  or 
solicitor  :— 

Held, — in  accordance  with  the  optniona  of 
eight  Jadgea  againat  one,  and  in  affirmanee 
of  the  Judgment  of  the  Exchequer  Chamber, 
whereby  that  of  the  Court  of  Common  Plena 
waa  reversed, — that  the  count  waa  good  after 
Tcrdiot;  for,  that  it  aufficiently  alleged  an 
agreement  by  the  company  creating  the  re- 
lation of  attorney  and  client,  and  a  promiae 
to  continue  that  relation  for  at  leaat  a  year, 
rna  T.  EldertoH,  495 


UL  Mmumre  e/ Dammfee  m  Gam  </  Brmtk  ^ 

The  measure  of  damages  in  the  ease  of  * 
breach  of  contract  to  deliver  goods  ai  * 
specified  time,  is,  the  difference  between  Cfaa 
contract  price  and  the  market-priea  at  tibc 
time  of  the  brsaeh  of  eentmet,  or  tW  ptiaa 
for  which  the  vendee  had  aold :  but  the  latter 
eaanei  reeover,  aa  apeeial  dasaage,  tha 
of  anticipated  proftCs  to  be  anade  hj 
rendees.    Petereoa  t.  Ayre,  MS 

Afitf  eoa  MasTSB  asd  SsBFAar,  1. 
Bailwat  Comfaht,  I. 

CONTRACTOK. 

One  who  contracts  to  do  work  upon  b  latgB 
scale,  employing  labourers  under  him,  is  not 
an  "  artificer,  workman,  or  htbourer,"  witkiB 
the  meaning  of  the  truck-act,  1  A  2  W.  4,  cl 
87,  though  he  snperintends  the  work,  aad 
f^m  time  to  time  labours  personally  thesvia. 
Sharwnn  r.  Sandere,  166 

And  eee  Cask,  L  5. 

COFTSOLD. 
Surrender  eutd  Admittance, 

1.  In  the  abaeace  of  any  special  custom  Ie  thai 
effect,  the  lord  cannot  be  compelled  to  take  b 
surrender  by  deed  burthened  with  trasls. 
Flaek  v.  The  Jtaetar,  Ae,,  of  Downing  Oailage, 

US 

2.  A  surrender,  therefore,  to  such  uses  as  ''A. 
B.,  his  exeealors,  administrstora,  or  aasigns^ 
at  any  time,  or  from  time  to  time  durtag  the 
lirea  of  the  sBnrenderor  aad  A.  B.,  or  the  life 
of  the  aurvivor  of  them,  or  within  twelj- 
one  yeara  horn  the  day  of  the  deceaae  (in- 
elnairely)  of  auch  survivor,  ahall  hy  any 
writing  or  writtnga  under  hia  or  their  hand 
or  handa  appoint,  and,  in  default  of  and  aaiil 
auch  appointment,  to  the  use  of  A.  B.,  his 
heirs  and  aaaigns  for  ever,  according  to  the 
custom  of  the  aaid  manor,"  Ac, — is  boI^ 
without  some  special  custom  in  the  manor  to 
warrant  it,  auch  a  surrender  as  the  lord  is 
bound  to  accept  IK 

S.  A  surrenderee  (for  a  valuable  conaideradeB) 
of  a  copyhold  tenement,  who  had  never  been 
admitted  thereto,  by  hia  will  devised  H  ts 
A.  B. :— Held,  that  A.  B.,  though  admitted* 
gained  no  legal  title  to  the  premises.  Mat' 
thew  V.  Oehorne,  f  Ifi 

CORPORATION. 
&rrtec  of  Proeeee  epon. 

Qtmre,  as  to  the  mode  of  service  apon  a 
ration,  under  the  Irish  Baifermity  of 
act,  U  A  14  VicL  c.  18,  ss.  8,  8?     Sheehg  ^ 
The  Profeeeional  Life  Ammramom  Cemfon^ 

f8r 

And  eee  MumctPAL  Cobpobatiox. 


ooers. 


COVENANT. 


WI9 


cosTa 

I.  Vmder  SMmit  SAA  TUt.  e.  ti,  1. 1 

The  fint  eoant  ehwfod  the  defendsnU  witk  is- 
jaring  the  plaiotiff't  pMty-wall,  by  ezoftTst- 
ing  by  the  tide  of  it.  and  imU ing  and  over- 
loading  it  The  defendante  pleaded, — ^llnt, 
as  to  the  raiaiag  and  OTerleadiog,  not  guilty 
by  gtatnte,  eeeoadly,  aa  to  the  reaidoe,  pay- 
nent  into  eonrt  of  ZOL  The  plaintiff  Joined 
iseoe  on  the  flret  plea,  and  replied  damages 
altrik  to  the  seeond.  At  the  trial  a  rerdiet 
was  taken  for  the  plaintiff,  sobjeet  to  an 
airard,  bat  no  power  was  reserred  to  the 
arbitrator  to  eertify  for  eosts,  nnder  Uie  S  k 
i  Viet  e.  24,  s.  S.  The  -^-trator  baring 
direeted  aTerdict  to  be  entuied  for  the  plain- 
tiff on  the  first  Issne,  damages  SO*.,  and  for 
the  defendant  on  the  seeond  issue : — Held, 
that  the  plaintiff  was  deprired  of  eosts,  by 
Ike  3  4  i  Viot  e.  24,  s.  S,  having  **  reeorered 
by  Terdlet  of  a  Jury  less  damages  than  iO*." 
Snd  T.  AMkby,  897 

IL  SmgguttoH  uuder  lAe  Loudon  Small  Debt* 
Aetf  15  <fr  18  Viet.  «.  LrxmV.,  s.  119. 

The  lt9tb  seetioa  of  the  London  small  debts 
extension  aet,  16  k  16  Viet  e.  Izzvii.,  is  not 
repealed  by  the  1 20th  section,  the  latter  pro- 
▼ision  not  being  necessarily  ineonsistent  with 
the  former, — the  combined  effect  of  the  two 
being,  that,  if  the  plaintiff,  in  an  action  on 
eontract  in  the  saperiiMr  court,  for  whieh  a 
plaint  might  have  been  entered  in  the  local 
court,  recovers  20/.,  and  not  more  than  50/. 
(or  less  than  bL  in  tori),  a  ntgge§Uon  may  be 
mUend  to  deprive  him  of  costs ;  but  that,  if 
he  recovers  less  than  292.  in  an  action  on 
•ontract  (not  being  aa  action  for  breach  of 
promise  of  marriage),  or  less  than  5/.  in  tres- 
pass, trover,  or  case  (not  being  an  action  for 
malicious  prosecution,  libel,  slander,  criminal 
conversation,  or  seduction),  he  loses  his  costs 
absolutely,  unless  the  Judge  certifies  under 
the  12tst  section.     Catinqtu  t.  Page,      468 

III.  Taxatiamaf. 

Cbsto  of  TViVnefM*.]— To  debt  for  work  and 
labour,  Ac,  the  defendant  pleaded, — first, — 
•xeept  aa  to  691.  12«.,  never  indebted, — 
•eeondly,  except  as  to  692.  12#.,  a  set-off, — 
thirdly,  except  as  to  69(.  12«.,  payment, — 
fourthly,  payment  into  court  of  691.  12«., 
which  was  taken  out  The  cause  was  re- 
ferred, and  the  arbitrator  found  the  first 
issue  for  the  plaintiff,  and  the  rest  for  the 
defendants : — Held,  that  the  plaintiff  was  not 
•ntitled  to  the  expense  of  his  own  attendance 
as  a  witness,  if  bis  eridenee  was  applicable 
to  the  seeond  and  third  issues ;  the  defand- 
iBi  being  eatitled  to  the  general  oosts  of  the 
Ootkior  r.  Qamm,  220 
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COUNTY  COURT. 

Juriedidion  of, 

1.  Asft'aae.] — ^The  county  courts  hare  Jurisdic- 
tion, under  the  9  A  10  Vict  o.  06,  and  13  4 
14  Viet  c  61,  in  actions  of  detinue,  Taylor 
r.  Addyman,  309 

2.  Deeoflfar/f.] — The  county  court  has  no  Juris- 
diction to  try  a  question  of  devastavit  Winch, 
App.,  Winch,  Resp.,  128 

8.  Canee  removed  by  Certiorari.'] — Semble,  that 
a  cause  removed  by  certiorari  ftt>m  a  county 
court,  is,  as  to  the  pleadings  therein,  governed 
by  the  rules  prescribed  by  the  common  law 
procedure  act,  16  A  16  Vict  c.  76.  Meeeiter 
r.  Roee,  162 

4.  TUle  oominy  in  Qweetion.]-^  A.  and  B.  bad  a 
conrersation  about  the  letting  of  a  cottage 
which  A.  claimed  as  heir-at-law  of  his  father, 
who  had  been  in  potseesion  for  fifty  years 
before  his  death,  but  no  agreement  was  come 
to.  B.  afterwards  took  forcible  possession  of 
the  cottage  ;  and,  in  a  plaint  in  the  county 
court,  in  which  A.  claimed  two  years'  rent, 
B.  set  up  the  title  of  the  lord  of  the  manor : 
— Held,  that,  inasmuch  as  there  was  no  evi- 
dence of  tenancy,  the  title  properly  came  in 
question ;  and  a  prohibition  was  issued.  Jfar- 
wood  r.  Watere,  820 

COUXTT  MAGISTRATES. 
iSet  Ldmatic  Asylum. 

COVENANT. 
I.  For  paywtent  of  Rent, 

Mortgagor  and  mortgagee  of  an  undirided 
moiety  of  certain  premises,  Jointly  with  the 
owner  of  the  other  moiety,  demised  the  whole 
for  twenty-one  years  to  one  Qreen,  the  latter 
covenanting  with  the  three  lessors  Jointly 
and  sererally  to  pay  the  rent  reserved,  but 
not  saying  to  whom.  Green  entered  upon 
the  premises,  and  afterwards  beoome  bank- 
rupt His  assignees  having  accepted  the 
lease,— Held,— deferring  to  the  authority  of 
Wakefield  v.  Brown,  9  Q.  B.  200,— that  the 
defendants  were  liable  in  covenant  at  the 
suit  of  the  three  lessors  for  rent  accruing 
since  they  became  possessed  of  the  premises. 
Maynay  r.  Edmarde,  479 

IL  Effeei  of  the  Reddendum,  with  a  eubeequent 
expreee  Corenaut  to  pay. 

Bj  indenture  of  the  20th  June,  1840,  reciting 
that  a  patent  had  been  granted  to  A.,  bis 
executors,  Ac,  for  improvements  in  m»- 
chinery  or  apparatus  for  manufacturing 
pipes,  A.,  in  consideration  of  the  reserva- 
tion and  covenants  thereinafter  contained, 
granted  to  B.,  his  executors,  administrators, 
and  assigns,  license  to  manufacture  the  said 
patent  improved  machinery,  and  exoiuslrt 
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COVENANT. 


DKTINUE. 


libertj,  lioenie,  and  sathoritj  to  make  pipM 
or  tab«i  of  iron  (bat  of  no  other  metal)  bj 
or  with  such  machinery,  and  to  aell  and  dte- 
poie  thereof  for  hii  and  their  own  nee  and 
benefit, —  reddendum  to  A.,  bis  ezecntorty 
ke.,  a  rojalty  of  4L  13«.  id.  for  every  ton  of 
the  said  iron  pipei  or  tnbei  which  B.,  hie 
ezecuton,  adminiitraton,  or  attigiu,  ihonld 
make  and  fell  in  pareoance  of  the  aforesaid 
license ;  "  but  such  patent  rent  to  be  paid 
without  deduction,  on  or  before  the  twenty- 
first  day  after  each  successive  quarter  of  a 
year  from  the  date  thereof:"  and  B.  did 
thereby  for  himself,  his  executors,  adminis- 
trators, and  tungiUf  covenant  with  A.,  his 
executors,  Ac,  '*  that  he,  B.,  his  executors, 
administrators,  and  anignt,  would,  within 
seven  days  after  the  end  of  each  successive 
quarter  of  a  year  from  the  date  thereof,  de- 
liver to  A.,  his  executors,  Ac,  a  Just  and 
true  account  of  the  quantity  in  weight  of 
iron  pipes  or  tubos  which  B.,  his  executors, 
administrators,  or  aanynt,  should  have  sold 
in  the  quarter  then  ending,  in  pursuance  of 
the  license,  and  would,  within  twenty-one 
days  after  the  end  of  each  successive  quar- 
ter, pay  A.,  his  executors,  Ac.,  such  sum  as 
should  upon  the  face  of  such  account  be  pay- 
able by  way  of  royalty  as  aforesaid." 

On  the  4th  of  May,  1842,  B.  assigned  his 
interest  in  the  licenen  to  C.  On  the  11th  of 
September,  1845,  C,  by  a  deed  reciting  that 
B.  and  E.  intended  to  carry  on  the  business 
of  making  and  selling  iron  tubes  under  the 
license,  that  the  business  was  to  be  carried 
on  under  the  style  or  firm  of  The  Patent 
Welded  Iron  Tube  Company,  and  that,  by  a 
deed  of  even  date  therewith,  the  license  had 
been  assigned  to  F.  and  O.,  in  trust, — D.  and 
S.  covenanted  with  C,  that  they,  their 
executors,  administrators,  and  assigns,  would 
pay  all  sums  of  money,  and  perform  all 
covenants,  which  should,  from  the  26th  of 
December  then  last,  respectively  become 
payable  and  to  be  performed  in  respect  of 
the  said  license  and  letters  patent,  Ac. 

In  covenant  by  C.  against  D.  and  B.,  the 
declaration  stated,  that,  after  the  29th  of 
September,  1847,  and  during  the  continuance 
of  the  license,  the  persons  carrying  on  the 
said  business  under  the  firm  or  style  of  The 
Patent  Welded  Iron  Tube  Company  made 
and  sold,  in  pursuance  of  the  license,  great 
quantities  of  the  said  iron  tubes,  whereby 
certain  royalties  became  due  to  A.;  and 
alleged  for  breach  that  D.  and  E.  did  not  pay 
the  money,  or  render  any  account  of  the 
pipes  so  made  and  sold : — 

Held,  on  demurrer,  that  the  declaration 
disclosed  a  suflicient  cause  of  action,  although 
it  did  not  in  terms  aver  that  any  iron  tubes 
were  made  by  B.  or  kit  anignt;  and  that  the 


covenant  to  render  an  aeoonnt  and  pftj  fW 
royalty,  did  not  control  the  coeeiiwrf  to  pag 
contained  In  the  reddendum.  Bowtr  t. 
Hi>dgf,  TM 

III.  Frcmd  and  Iwmcraiitjf,  Sm  Hubbahd  am» 
WiPB,  nL 
Amd  eas  Appbbxticb. 


meaavra  of 


DAMAOBS. 
Jfeasare  i^. 

1.  For  Breach  of  Cbnfracf.] — ^The 
damages  in  the  ease  of  a  breach  of  a  eoA- 
tract  to  deliver  goods  at  a  specified  tiase,  Is^ 
Uie  difference  between  the  contract  pviea  aad 
the  market  price  at  the  time  of  tht  breach 
of  contract,  or  the  price  for  which  tha  roDda* 
had  sold :  hot  the  latter  cannot  reeovar,  aa 
special  damage,  the  loss  of  anticipated  pnAts 
to  be  made  by  \\e  vendeaa.  PeSeraoa  t. 
ilyre,  US 

2.  /a  TVoMT.] — Ste  SnppiHft. 

And  eee  Naw  Trial,  4. 

DEED. 
ProdweHoH  of, — See  ArromBT,  1. 1. 
Amd  JSe€  Huibabd  avd  Wifb,  HI. 

DEFAMATION. 
See  Slaudbb. 

DEUVBRY  ORDER. 

iSsS  COHTBACT,  L  2. 

DEMAND. 
L  0/  Bentf — jSm  Labdlobo  ahd  Tema 

TL  In  Detinue, — See  J>mravE,  L 

IIL  Particulare  of. 

Better  Partiemlare,] — In  ordering  fnrtbar 

better  particulars,  the  couri  will  not 

the  plaintiff  to  give  particulars  of  paymeato 

made  by  the  defendant.    Fueeeti  v.  Oordmt, 

S47 

DETINUE. 

L  Demand  hy  One  of  Tito  or  wtore  JmmU 
7e»oMl«  of  a  Ckottei^ 

When  two  or  more  who  are  jointly  iBteroated  ia 
a  ehattel,  depoait  it  with  a  stranger,  a  de- 
mand by  one  in  his  own  name  only,  and  bc( 
on  behalf  of  all,  will  not  eattde  so«^  oma  to 
maintain  detinne  for  it    Atwoed  t.  £rm^ 

II.  Jnriedietion  of  Ouanty  Oomwie  im, 
The  county  courts  have  Jurisdiction,  under  fta 
9  A  10  Vict,  c  95,  and  13  A  14  Vict.  e.  fit,  in 
actions  of  detinue,     Tayhr  t.  Addjfmmm,  Mt 


DEVASTAVIT. 


ENTRIES. 


978 


DBVASTAVrr. 

The  oonnty  eoart  baa  joritdiotioii  to  try  a  qnea- 
tioD  of  deraatariL  Wind^  ^VJh*  ^^'n^A* 
Baap.,  128 

DEVISB. 

OotutmcHon  o/, 
1.  JEraeiifory  BequMtJ] — A  teatator,  by  bia  will, 
mada  in  tiia  year  1820,  gara  and  bequeathed 
to  bia  daughter  Mary,  her  ezeeutora,  adminia- 
tratora,  and  aaaigna,  eertaln  laaaebolda,  for 
life,  and,  from  and  after  ber  deeeaae,  be  gara 
and  bequeathed  the  aame  **  unto  and  amongat 
the  law/id  fame  of  bia  aaid  daagbter  Mary, 
equally,  share  and  ihare  alike,  with  benefit 
of  aunrivonbip;  and,  in  dt/aiM  of  §meh  iuwif 
he  gave  and  bequeathed  the  nme  unto  bia 
aon  George,  for  bia  natural  life,  and,  after  bia 
deeeaae,  to  hia  children  equally,  ihare  and 
abare  alike,  with  the  benefit  of  eurrivor- 
abip." 

He  afterwarda  made  a  eodicil,  which  eon- 
talned  a  recital  that  he  bad  by  hia  will  given 
and  bequeathed  the  leaaebolda  to  bia  aon 
George  ''after  the  deeeaae  of  hia  daughter 
Mary,  and  i»  d^ault  of  ktr  ttaving  taw/id 
•MtM,"  and  then  went  on  to  provide,  that,  in 
the  tvent  of  bia  aon  not  indemnifying  bia 
eatata  from  a  liability  be  the  teatator  had  in- 
onrred  on  hia  aooonnt,  all  the  bequeata  to  hia 
aon  (but  ao  far  aa  eonoemed  the  aon  only) 
ahould  be  revoked  :— 

Held,  that,  interpreting  the  will  by  the  eo- 
dicil, the  gift  over  in  the  former,  '*in  defkult 
of  aueb  iaaue,"  being  capable  of  importing 
a  beqneat  over  on  failure  of  iaane  living  at 
the  death,  it  muat  Im  inferred  fh>m  the  latter 
that  the  teatator  employed  it  in  that  aanae, 
iaaamneb  aa  in  the  codicil  bt  referred  to  it 
aa  if  it  were  a  gift  over  in  default  of  bia 
daaghter'a  Uaving  iaauo,  wbleh  aa  ragarda 
penonality,  ia  tantamount  to  a  gift  over  on 
ftdlure  of  iaaue  living  at  the  death :  and, 
oooaeqaently,  that,  aaauming  the  limitation 
In  the  will  if  it  atood  aloaa  would  have  con- 
ferred an  abaolute  intereat  on  the  daagbter, 
upon  the  true  conatruetlon  of  the  will  and 
eodicil  taken  together,  aucb  a  gift  waa  aub- 
ject  to  a  good  executory  beqneet  over  in  fiiTonr 
of  the  children  of  the  teatator'a  aon.  JkirUy 
T.  Martin,  083 

t.  AtaU-TmLy^A  teaUtrix,  aeiaed  in  fee  of 
aertain  copyhold  bereditamenta,  by  her  will, 
dated  the  32d  of  May,  1826,  devlaed  aa  fol- 
Iowa : — **  I  give  and  bequeath  unto  my  grand- 
daughter Mary  Anne,  the  l^onae  and  land, 
with  all  the  righta  and  appnrtanancea  belong- 
ing thereto,  aituate  at  R.  ;*  and,  after  a  be- 
queai  to  her  of  a  aum  of  2<K)^  due  on  a  bond, 
ahe  proceeded  aa  follows, — **  But,  in  the  event 
•f  the  aaid  Mary  Anne  dying  mtkomt  hawing 
m$  Inrfnl  imme,  it  ia  my  will  that  the  aaid 


bouse  and  lands,  and  the  said  200/.,  do  revert 
to  the  survivor  or  survivors  of  my  other 
granddaughters,  to  be  divided  between  them 
share  and  share  alike  : — Held,  that  Mary 
Anne  took  an  eatate-tail  in  the  realty,  and  aa 
absolute  interest  in  the  200^.  CoU  ▼.  OobU, 

446 
S.  /iiferMf  du4  on  Mortgage,"] — ^Testator  gave  to 
A.  "all  my  interest  and  claim  on  household 
property  in  W.,  on  which  I  have  a  mortgage 
of  1500/.  :"~Held,  that  thU  entiUed  A.  to  the 
arrears  of  interest  due  upon  the  mortgago  at 
time  of  the  teatator'a  death.  Oibbon,  App., 
(Hbhon,  Reap,,  206 

And  •M  COPTBOLD. 

DISHOKOXJIL 
iVbfica  o/t-^Sf  Bill  ov  Excmamqu,  L 

DISTRBSS. 
Sm  Casi,  IIL 

DRAWINGS. 

S9€  LUVATIO  ASTLVIC 

DUPLICITY. 

St€  PLBADtHai,  VL 

DURB8S. 
Aa  MoKiT  HAD  Aim  nncBivnA. 

DUTY. 

Broaek  of  DuUg  impootd  hg  StahOtf^ 

Seo  Casi,  I.  4. 

BJBCTMBNT. 

L  ^efton  for  Mun*  ProJUt, 

Judgment  in  FjectmentJ] — A  jddgment  for  the 
leaser  of  the  plaintiff  in  ^ectment,  is  not  con- 
clusive evidence  of  the  plaintiff's  title,  in 
trespass  for  the  mesne  profits,  with  a  plea  of 
not  posaeaaed,  where  aucb  Judgment  ia  not 
replied  by  way  of  eatoppeL  MattJUm  t.  Oa* 
6omi^  919 

XL  Amtndmmti  ofDmni—  {a,  mmierUt 4  W,  4» 

e.  42,  a.  2S. 

In  ijectaattt  on  a  joint  demiaa  by  H.  W.  and 
M.  bia  wife,  the  proof  waa,  that  the  property 
had  been  devised  to  H.  W.  in  trust  for  tha 
sole  and  aeparate  uae  of  If.  The  Judge  bav* 
Ing  declined  to  allow  the  declaration  to  ha 
amended,  by  striking  out  the  name  of  the 
wife,  on  the  ground  that  the  proposed  amend- 
ment waa  not  warranted  by  the  3  A  4  W.  4» 
e.  42,  a.  23, — Held,  that  the  amendment  waa 
properly  ref^iaed.    J>oa  d,  WiUon  t.  Boek, 

329 
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BNTBIBS. 
Ptnotur-Sm  Snmvo^  III» 


976 


ESTATE-TAIL. 


EXECUTOBT  SIQUBST. 


i^dta 


BSTATB-TAIL. 
Sm  Dktisi,  X. 

BSTIMATSS. 

Sf  LVITATIO  ASTLVIC. 

S8T0PPBL. 
Set  EtmcmmsT,  L 

EVIDBNCS. 
I.  Confidential  Commmnieatunu, 

Am  Attorney  ii  not  boond  to  prodveo,  or  to 
uiswer  any  qaetttoni  ooncerning  the  nataro 
or  eon  ten  u  of,  a  deod  or  other  doevnent  in- 
tnifted  to  bim  profewionally  by  hia  elient: 
and  the  Jadgo  baa  no  right  to  look  at  the  in* 
stmmeot,  to  see  If  the  objeetion  to  prodnee  it 
or  diteloee  ita  oontenti  bo  well  foanded  or 
not     Volant  ▼.  Soger,  231 

IL  Seeondarjf  Evidtmet, 
A  paper  which  an  attorney,  on  examination  aa 
a  witneii,  admitf  to  have  been  delivered  oat 
of  hie  office  aa  a  copy  of  a  deed,  bat  which  he 
tatea  he  ia  anablo  of  hia  own  knowledge  to 
▼ooeh  to  be  a  copy, — ^ia  not  admiaaible  aa 
aeoondary  eridenee,  apon  the  attomey'a  re- 
foaal  to  prodaoe  the  orifioaL  Ih, 

III.  Emtrite  hy  deoeaeed  Penemtk 

Id  an  action  by  the  executor  of  the  payee 
againat  the  maker,  npon  a  promiaaory  note 
more  than  aix  yeara  over-doe,  the  plaintifT,  in 
order  to  take  the  eaae  out  of  the  atatate  of 
Umitatiooa,  produced  a  book  in  which  he  had, 
in  the  yeara  1844  and  1847  reapectively,  at 
the  reqneat  of  the  teatatrix,  entered  two  pay- 
meaf a  aa  for  intereat  dae  apon  the  note,  which 
ahe  told  him  ahe  bad  received  from  the  do- 
fandant : — Held,  admiaaible  evidence,  aa  en- 
triea  againat  the  intereat  of  the  party  making 
them.     Bradley  v.  Jamee,  823 


IV.  Prmmmptifm  of  Fraud, 

In  aa  action  by  the  endoraee  againat  the  ae- 
oeptor  of  a  bill  of  exchange,  in  order  to  raiae 
a  preaomptioa  that  the  plaintiff  had  reoeived 
the  bill  fraudalently  and  without  value,  evi- 
dance  waa  offered  to  ahow  that  the  defendant 
had  been  defrauded  of  It,  that  one  H.,  the 
peraon  from  whom  che  plaintiff  received  it, 
had,  in  the  year  1847,  atood  ia  the  dock  at  the 
Old  Bailey,  that  be  retired  tbenoe,  and  waa 
lOon  no  more  at  large  for  eighteen  montha, 
aad  that  the  plaintiff  had  admitted  that  he 
"had  known  H.  for  a  eonalderable  time  :"— 
field,  no  evidence  to  go  to  the  jury,  that  the 
plaintiff  waa  aware  of  H.'a  conviction  or  dia> 
reputable  character.  Btrry  v.  Alderman,  674 
[Upon  a  aeoond  trial,  the  defendant  ob- 
lained  a  verdiot  upon  both  laanea,  and  re- 
ttJaedit.   Sd:\ 


EXCS88ITX  DI8TEB88. 
SeeQMMm^lXL 

EXBCUTIOV. 

(hk  Jmdg^e  Order  mmder  1^2  VUl  e.  Hi, 

aiia. 
Ill  trover  by  the  ptaintSSa  aa  ehawhwadaa^  I* 
recover  poeaeeeioa  of  a  book  belewgiag  t*  Iha 
pariah,  a  verdiot  waa  takem  for  the  plaiatiffh, 
anhjeei  to  a  apeeial  eaae.  Upoa  th«  tga- 
ment  of  the  vpocial  eaae,  the  eoart  dtnetod  a 
nonauit.  The  eaae  waa  afterwarda  taiwod  Ib- 
to  aapeeial  verdict,  and,  upon  the  argwmeo^  U 
waa  agreed  ••  that  the  judgmeat  of  the  caart 
below  ahooM  atand,  and  the  eeleet  veotry  ba 
at  aa  end ;  the  ooata  of  both  aidea  to  ha  pai4 
out  of  the  pariah  funda.*  This  a^wawaal 
waa  embodied  in  aa  order  of  Erie,  J^  wbkh 
waa  afterwarda  made  a  rulo  of  coari. 

Difleultiea  ariaing  in  carrying  oot  Aia  ar-> 
der,  the  eoart  of  error  awarded  a  veaira  da 
novo;  and,  upon  Uie  cauae  again  eomiag  em 
for  trial,  an  order  of  niat  priua  waa  draw*  «p^ 
by  conaent,  referring  it  to  Watiana,  J.,  to 
determine  the  cauae  and  all  mattera  lelatiag 
to  it,  with  power  to  direct  Ita  whati 
order  (and  rule  thereon)  of  Erie,  J., 
be  carried  into  effect 

In  Angoat,  1852,  IfSRIama,  J^ 
order  directing  the  defeadaata  to  pay  la  tfM 
plaitttiffi  on  the  lat  of  Jfarch,  ISM,  the  sua 
of  17S5I.  fte.  bd,  (the  amoaat  at  whWh  «M 
plaintlfla*  ooata  had  been  taxed),  «•  ■aleaa  im 
the  mean  time  the  aaid  ama  ba  paid  l»  fhm 
pUinttffa  out  of  the  faada  of  the  pariah.* 

nia  laat-mentioned  order  haviaf 
made  a  rule  of  eooit,  aad  the 
baviag  been  paid,  the  plahrtifil 
execution  thereon,  under  the  1  4b  2 
110,  a.  18:— 

Held,  that  the  order  af  WfRlaaa^  J. 
not  aa  award,  but  a  Jadge'a  order,  aad 
with  oompetent  authority :  bat,  that» 
eimditiamai,  it  waa  not  one  apoa  wkUh  «■ 
exeotttlon  could  at  oace  kaao,  i» 
of  the  atalata.    eib^r.FiigU, 


SXECtJTOES. 
S/te§mr9emetm  ay. 

Repaire.}^Ai  the  Ume  of  the  teatMlaa^a 
eertaia  deblB  were  daa  in  reapec 
done  in  bla  llfbtime  to  oanatai 
prembea.    Theae  ware  paid  by 
trix :— Held,  that  ahe  waa  ae*  eatltled 
relmburaed  by  the  peradu  to 
miaea  io  OMirtgaged  to  hia 
auma  ao  paid.    OiUom,  App.,  ^Wiia» 

SXECI7T0BT  BBQCmt. 
JkeUaifum,X, 


EXECUTORY  CONTRACT. 


HUSBAND  AND  WIFE.     977 


EXECUTORY  CONTRACT. 

FEME  COVERT. 

MigktB  an<2  Liabilitt99  of.  • 

Tht  plAintiff,  a  married  woman,  boaght,  with 
mooejt  earned  bj  her  partly  before  and 
partly  daring  coverture,  raiiway  atock,  in  her 
own  name,  and  was  registered  as  the  pro- 
prietor thereof: — Held,  that,  inasmnoh  as  she 
might  be  Joined  with  her  husband  in  an 
aotton  against  the  company  for  dividends 
due  upon  the  stock,  she  might  (subject  to  be 
met  by  a  plea  in  abatement)  maintain  an 
action  for  the  same  in  her  own  name.  Dal- 
Um  r.  Th€  Midiaud  Oountf€$  Railway  Com- 


jw*y» 


474 


FOREIONER. 
Set  LmiTATioii  or  Acnoiif,  IL 

FRAUD. 

Egttt  of,  on    Covenant, — See    HufBAHD    AVD 

Wira,  IIL 

FRAUDULENT  PREFERENCE. 
See  Bankrupt,  II. 

GENERAL  WORDS. 

-  In  a  Deed,  limited  hy  partieular  Reeitale, 
General  words  in  a  release  are  to  be  limited 
and  restrained  by  the  partieular  words  in  the 
recitals.     Boyee  r,  Bluck,  652 

HABEAS  CORPUS. 

The  court  granted  a  writ  of  habeas  corpus,  at 
the  instance  of  the  father  of  an  infaoi  be- 
tween seven  and  eight  years  of  age,  com- 
manding the  mother  (from  whom  the  appli- 
cant was  divorced)  and  her  father  to  bring 
the  infant  into  court,  without  any  previous 
demand.    Ex  parte  Viedrick  Witte,  680 

HABENDUM* 
Office  of, — See  Shippiho,  L  t. 

HUSBAND  AND  WIFE. 

L  Liability  of  Bueband/or  Nttwariee  empplied 

to  the  Wife, 

la  an  action  for  goods  supplied  to  a  married 
woman,  the  proper  question  to  leave  to  the 
jury  is,  not  simply  whether  the  goods  were 
necessAries  suitable  to  the  station  in  life  of 
*the  party,  but  whether,  upon  the  facts 
proved,  the  wife  had  authority,  express  or 
implied,  U>  bind  her  husband  by  her  oon- 
tracU.     Reid  v.  Teakle,  637 

IL    Wi/»'§  Right  to  Separate  JSetate, 
1^  A  married  woman  deposited  with  the  defend- 

TOL.  xm. — ^80 


ant  the  savings  of  certain  rents  of  leasehold 
property  which  had,  on  her  marriage,  been 
conveyed  by  her  with  the  consent  of  the  in- 
tended husband,  to  trustees,  upon  trust  to 
pay  or  permit  her  to  receive  the  rents,  Ac, 
to  her  sole  and  separate  use : — Held,  that,  the 
trust  being  discharged  on  the  rents  coming 
to  the  wife's  hands,  the  trustees  ceased  to 
have  any  interest  in  or  control  over  them ; 
and  that,  upon  the  wife's  death,  her  husband 
was  entitled  to  bring  an  action,  in  his  own 
right,  to  reeover  tht  money  so  deposited. 
Bird  V.  Peagrum,  639 

2.  The  plaintiff,  a  married  woman,  bought,  with 
moneys  earned  by  her  partly  before  and 
partly  during  coverture,  railway  stock,  in  her 
own  name,  and  was  registered  as  the  pro- 
prietor thereof: — Held,  that,  inasmuch  aa 
she  might  be  Joined  with  her  husband  in  an 
action  against  the  company  for  dividends 
due  upon  the  stock,  she  might  (subject  to  ha 
met  by  a  plea  in  abatement)  maintain  an 
action  for  the  same  in  her  own  name.  BaU 
ton  V.  The  Midland  Oountiee  Railway  Onm- 
P«»»3f»  474 

IIL  Separation  Deed  proemred  Ay  Fraud  am  fAa 
Part  of  the  Truatte. 

1.  In  covenant  upon  a  separation-deed,  by 
which  B.,  the  hnsband,  covenanted  to  pay  to 
A.,  as  trustee  for  the  wife,  certain  quarterly  < 
payments,— B.  pleaded,  that  he  was  indueed 
to  make  the  indenture,  and  to  covenant  as  in 
the  declaration  mentioned,  through  and  by 
means  of  certain  false  and  fraudulent  mis- 
representations of  A.  by  him  made  to  B.,— 
that  is  to  say,  by  A.,  before  and  at  the  time 
of  the  making  of  the  indenture  by  B.,  falsely 
and  fraudulently  representing  that  E.,  tha 
wife  of  B.,  was  a  virtuous  and  moral  person, 
and  that  he.  A.,  was  a  virtuous  and  moral 
person,  and  fit  to  be  trustee  for  her  for  tho 
purposes  of  the  indenture,  whereas  in  truth 
E.  was  not,  nor  was  A.,  a  virtuous  and  moral 
person,  Ac. ;  that  A.  had  then  treachcronsly, 
Ac,  seduced  the  said  B.,  so  then  being  th€ 
wife  of  A.,  and  subiequently  to  the  mar* 
riage, — which  last-mentioned  facts  A.  before 
and  at  the  time  of  the  making  of  the  inden- 
ture suppressed  and  concealed  from  B. ;  that 
A.  so  fraudulently  procured  B.  to  make  tht 
indenture,  in  order  that  he.  A.,  might  seduet 
away  the  said  E.  from  B.,  and  might  harbour 
and  have  access  to  her  fur  the  purpose  of 
eontinuing  the  adulterous  intercourse;  and 
that  B.  was  induced  to  make  the  indenture  in 
the  declaration  mentioned,  and  to  covenant 
as  therein  alleged,  through  and  by  means  of 
the  said  false  and  firandnlent  misrepresenta- 
tions of  the  plaintiff,  and  by  reason  of  tht 
suppression  and  concealment  as  aforesaid  of 
the  premisti  so  suppressed  and  concealed  at 


Vrs    HUSBINB  ANI>  WHtt. 


iRSfTRANCB. 


rfktfiM 


kt  tfi«  iHaa  raentioiMdy  awl  fai  tgiwraatu 
tfMteof,  and  not  othmirtoe* 

^e  Jury  barinK  found  this  ptcta  p^mfi^-^ 
Bflld,  on  motioft  tot  judgmMrt  ami  olwtaBte 
▼iredfofeOy  (hat  the  plea  toffloieBtlj  ahofwad 
Ihe  d«ed  to  ba  so  tainted  wUh  ftand  ai  to  be 
lileapable  of  bein^  enforced  in  a  ooait  of  law ; 
and  that  the  plea  might  bo  aiiilaRied  aa  a 
general  plea  of  fraud,-  notwithttandinf  the 
abwneo  of  a  direet  arermeBt  that  A.  knew, 
a4  the  time  be  ledBoed  B.,  that  iha  was  tbo 
wife  of  B.    Evana  ▼.  Edmomda,  777 

2«  And,  held,  that  it  was  no  answer  to  this  de< 
froce,  that  the  plaintiff  was  soing  aaa^tmstee, 
whoso  eestni  que  trust  waa  not  shown  to  have 
been  party  to  tk$/ra^  aUegtd  oa  ikt  record. 

8.  Aad,  9embU  (per  MaalOr  J.)r  that  it  made  no 
difleronoe  whether  A.  falsely  asserted  to  be 
Irne  that  which  he  linew  to  be' false,  or  raere-^ 
ly  asserted  that  to  bo  tme  of  the  truth  or 
Ihlsehood  of  which  he  had  no  knowledge  lb. 


W.  8tand€f6f, 
/'iiftfi'eafioa.]— Addressing  a  letter  tb  a  Wife, 
eontaining  matter  reflecting  on  her  hntband, 
is  a  pmblieaiion.     ITeamaM  r.  Aah,  836 

HORSE.RAOB. 

Liahility  of  Stemvird. 
One  Who  gratnitonsly  accepts  the  oflea'of  stew- 
ai^  of  a  borse-nwe,  is  not  responsible*  fbr  a 
losf  reaalttng  to  one  who  eiiterf  a  hortoe  for 
the  race,  from  his  mei«  noii/msftinv  in  omit- 
ting to  appoint  a  judge, — at  all  events,  unless 
U  appears  that  he  baa  aetlwlly  entered  upon 
IhadolieBof  thooflloe.    Sa^tr.  Wui,    4M 


HTPOTHBCATlOir. 

Se4  Shippihg,  It.' 

ILLBOAL  DISTRB8& 

iHMORALrnr. 

See  HusBAVD  and  Wxfb,  ttL 

INCOMB^TAX. 
Annuity  puyabU  ottt  of  a  J^und  in  Ikdiv,' 

Hie  Bengal  Civil  SerWee  Annuity  Fntid,  is  a 
flind  formed  in  India,  under  the  sanction  of 
the  Bast  India  Company,  by  the  subscriptions 
of  their  civil  servants  upon  the  Bengal  estab- 
lishment, augmented  by  contribntions  from 
the  company ;  and  a  clril'  sei'vant  who  has 
ngnlarly  subscribed  to  the  fbnd,  and  rbtires 
after  the  regular  period' of  serrlce,  beoomes 
antitled  to  receive  theroout  an  annuity  of 
10,000  rupees.  The  fund  is  inrested  in  In- 
dll%  and  managed  tharv  l^  a  oommlttaB-of  | 


nine,  four  of  wliom  are  ofllci^^  ODmaclad 
with  the  govemmenL 

By  an  arrangement  with  the  eompaoj*  Clia 
annuitants  have  the  option  of  receiving  their 
annuity  in  India,  from  the  managers  of  tha 
fond,  or  of  being  paid  at  the  East  IndiA 
House  in  London,  at  the  rate  of  2«.  per 
rapea,— the  oompasy  being  in  that  eaac 
vided  out  of  the  fond  with  nkoneys  fisr  tka 
purpose  of  making  the  payments. 

the  plahiUff,  a  retired  civil 
titled  to  m  pension  of  lOOOiL  a  y« 
permanent  residence  was  in  Fraaoe,  ciloaftad 
to  reoeive  his  annnity  in  London : — 

Held,  that  the  annuity  was  not  anlileek  t* 
income-tax,  under  the  5  A  6  VieL  c  35,  noi  b^ 
ing  payable  out  of  any  fund  in  England ;  mi4 
that  he  might  maintain  an  action  for  moacy 
had  and  received  against  the  company  to  ra- 
eover  sums  deducted  and  retained  by 
respect  of  such  tax,  and  paid  over  to  the  i 
missionors.  Udiuy  v.  The  Eaet  India 
pa»yt  TSS 

DTFAHT. 

See  Habbas  Cobpus. 


IKSURANCB. 
L  Inettrabte  ItUereet, 

Advameee  for  Kepaire  and  DitAareeaMaCs.]— A. 
▼esiel  havinif  pot  into  a  Ibniga  port  vt  b 
damaged  state,  the  master  borrowed  asooaT' 
of  a  merchant  there,  for  nocesaaiy  repaliB  and 
disbursements;  to  secure  which,  ha  draw 
bills  npoB  his  owner,  and  also  execatad  aa  fai- 
stmment  whieh  purported  to  bo  an  hjpatha- 
cation  of  the  ship,  cargo,  and  freigfaL  By 
this  instrument;  the  merchant  who  advatfcaft 
the  money  forbore  all  interest  beyond  tUb 
amount  necessary  to  insure  the  ship  to  eovsr 
the  advances ;  and  the  master  took  upon  Mai- 
self  and  his  owner  the  risk  of  the  voyagd^ 
leaking  the  nloney  payable  at  alt  events^  anS 
subjecting  the  ship  to  selsore  and  aala'  Itf 
virtue  of  process  *<  out  of  Her  Majaaty'a  High 
Court  of  Admiralty  of  England,  or  any  Ooart 
of  Vioe-Admiralty  possessing  juriadietloB  at 
the  port  at  which  the  said  vessel  might  aft  a«y 
time  happen  to  be  lyings  or  to  be,  aeoofding 
to  the  maritime  law  and  custom  of  Bnglaad,* 
in  the  event  of  the  bills  being  refaaad  aa- 
eeptanoe,  or  being  dishonoured : — 

Held,  that,  this  not  being  such  an  hjpolfcei 
ehtion  aa  o6ald  be  enforced  in  the  eonr^  ef 
Admiralty, — the  payment  of  the  money  ba^ 
rowed  not  being  made  to  depand  upon  the 
arrival  of  the  vessel, — the  merehant  had  aa 
insurable  interest  in  the  ship.  Stmmhmek 
v.  Shopard,  dU 


XL  Effect  of  AdjM 

To  a  declaration  on  a  policy  of  i 
Sag  ft  partial  loss^  the  defaadaai  plafldi% 


INSURANCE. 


mDQKESPr. 


§70 


Alt,  before  aetion  broaght,  the  proportlood 
miD  which  the  defendant  wm  liable  to  iNiy, 
pna  by  tgreement  settled  and  adjusted  at  ^ 
eertaia  rate ;  that  the  amoant  payable  by  the 
defendant  in  respect  of  the  loss  was  thereby 
liqaidated  and  aseertained  to  be  a  certain 
imni ;  and  that*  at  the  eofflneneement  of  the 
fnit,  the  plaintiff  was,  and  still  remained,  in- 
debted  to  the  defendant  in  an  amottnt  ezeeed- 
iog  the  amount  so  aseertained  for  premiiMns 
of  assurance  upon  policies  before  effected  by 
the  plaintiff  with  the  defendant,  which  amount 
the  defendant  was  willing  to  set  off  against 
^e  amount  so  settled  and  aseertained  as 
aforesaid :— • 

Held,  bad  on  demurrer, — the  action  bring, 
BOtwithstanding  the  adjustment,  an  aotioq 
for  unliquidated  damages.    LuekU  r.  Brntkbg, 

864 

INTEREST. 
Sm  Dktibb,  S. 

IKTERPLBADER. 

J.  The  statute  8  Ann.  c.  14,  s.  1,  which  pro- 
hibits the  taking  ip  ezeentioq  of  goods  with- 
out satisfying  the  landlord's  claim  for  rent, 
does  not  apply  unless  the  goods  are  actually 
removed.      White  ▼.  Biiittead,  304 

f  .  ynder  a  (I.  fa.  against  A.,  the  sheriff  seised 
the  goods  of  B.  B.  claiming  them,  the  sheriff 
obtained  an  order  under  the  interpleader  act, 
aad  C,  the  landlord,  claimed  261.  for  a  quar- 
terns rent.  The  goods  were  sold  under  the 
Ofder,  and  the  amoant,  after  deducting  the 
161,  was  paid  by  the  sheriff  into  court  Oq 
the  trial  of  the  issue,  B.  established  his 
claim : — Held,  that,  under  the  ciroamstaaces, 
Ae  sheriff  was  not  justified  in  payiag  the 
fsntk  lb, 

IRISH  JUDGMENT. 

Mow  pUadtd, 

To  a  declaration  upon  a  judgment  obtained  iq 
one  of  the  superior  courts  in  Ireland,  against 
nn  incorporated  company  in  England,  the  de- 
fondants  pleaded, — that  they  were  not  served 
with  any  summons  or  process  issuing  out  of 
tte  Irish  court,  in  the  action  in  whieh  the 
judgment  was  obtained,  and  that  the  plaintiff, 
irreguiarly,  and  behiMd  the  bachi  of  (As  dt- 
femdaaUf  caused  an  appearance  to  be  entered 
for  the  defendants  in  that  action,  and  thereby 
obtained  the  judgment,  when  the  defendants 
were  not  within  the  jurisdiction  of  the  said 
court,  and  had  not  been  served  with  any 
summons  or  other  process  to  appear  to  the 
icctun : — Held,  that  the  plea  was  bad,  inas- 
«nch  as  it  did  not  distinctly  allege  that  the 
defeodftots  did  not  know  of  the  summons  in 
^e  Irish  court,  or  that  they  did  not  appear 
ihereto.  Sheehjf  r.  The  Pro/ctnonal  Life- 
Aietirauce  Cbmpany,  787 


I88U& 
See  Pbtisk,  2. 

JOINT-STOCK  COMPANY. 
;8cr  Railway  Covpamt. 

/OXNTTENANTS. 
0/a  OkmUel.      . 

Where  two  ar  asore  who  ate  jolotly  iatawsited 
in  a  chattel,  4apMit  It  with  a  stranger,  a  da* 
mand  by  one  in  bis  own  name  only,  and  not 
on  behdf  of  all,  will  not  entitle  such  one  to 
maintain  detinue  for  it    Atwood  ▼.  Mneeft 

881 

JUPQE'S  ORDER. 
For  Petifmemt  </  ifonsy. 

b  trover  by  Che  plaintift  as  chasehwardaBt,  to 
aeeover  possoestM  of  a  book  belonging  la  the 
parish,  a  vardiet  was  taken  for  the  plaintiffs, 
suli||eet  to  a  special  case.  Upon  the  argu- 
ment of  the  speoial  aase,  the  oourt  directed  a 
■oasoilto  The  eaas  wa«  afterwards  tmmed 
Into  a  special  verdict,  and,  upon  the  arso- 
msat,  it  was  agreed  **  that  the  judgmeni  of 
the  court  below  should  stand,  and  the  select 
vestry  be  at  an  end ;  the  costs  of  both  sidea 
to  be  paid  out  of  the  parish  funds."  This 
agreement  was  embodied  in  an  order  of  Erie, 
J.,  which  was  afterwards  made  a  rule  of 
court. 

Dificulties  arising  In  canying  out  thii 
order,  the  court  of  error  awarded  a  veniro  de 
novo ;  and,  upon  the  cause  again  coming  on 
for  trial,  an  order  of  nisi  prius  was  drawn 
up,  by  consent,  referring  it  to  Willinms,  J., 
to  determine  the  cause  and  all  matters  rela- 
ting to  it,  with  power  to  direct  in  what  man« 
ner  the  order  (and  rule  thereon)  of  Erie,  J.^ 
was  to  be  carried  into  effect. 

In  August,  1852,  Williams,  J.,  made  an 
order  directing  the  defendaats  to  pay  to  the 
plaintiffs  on  tht  1«(  of  March,  1853,  the  sum 
of  735/.  5a.  5</.  (the  amount  at  which  the 
plaintiffs'  costs  had  been  taxed),  "  unless  in 
yie  mean  time  the  said  sum  be  paid  to  the 
plaintiffs  out  of  the  funds  of  the  partsb." 

This  last-mentioned  order  having  been 
made  a  rule  of  court,  and  the  money  not  hav- 
ing been  |»id,  the  plaintiffs  issued  an  execu- 
tion therooq,  under  the  I  A  2  Vict.  c.  110,  i. 
18:— 

Held,  that  the  order  of  Williams,  J.,  was 
not  an  award,  bat  a  judge's  order,  and  made 
with  competent  authority :  but,  that,  being 
soNcfifi'oNa/,  it  was  not  one  upon  which  an 
execution  oould  issue  at  once,  in  pursuance 
of  the  statute.    Gibbe  v.  Flfght,  80S 

JUDGMENT, 
w       See  OojiKOii  Law  Pbocbdvu  Act^   • 


980 


LABOURER. 


LIMITATION  OP  ACTIONS. 


LABOURER. 

See  Tbuck  Act 

LANDLORD  AND  TBNANT. 

L  Cotutrueiive  Oecupatioiu 
ill  An  acdon  for  nte  and  occapation,  the  iinder- 
f  heriff  told  the  jory  that  *'  a  oonBtmotire  oe- 
onpatlon"  was  ■uffieient  to  entitle  the  plaiDtiff 
to  recoTer,— withoat  telling  them  what  wae  a 
eoDatraetiTe  ooeopation : — Held,  a  mlsdirec- 
tion.     Towne  r.  jyffetHriek,  892 

IL  Z>Mralio»  of  Tenameg, 
In  tretpan  for  breaking  and  entering  the  plain- 
tiff's close,  the  plaintiff  relied  upon  the  hare 
posieitiony  though  it  appeared  that  he  had 
originally  beeome  poeiewed  ae  tenant  to  one 
W.  under  a  written  agreement.  The  defend- 
ant  proved,  that,  fire  days  after  the  oom- 
menoement  of  the  treipaje,  he  obtained  a 
leaf  e  of  the  eloie  in  qnet tion  from  W.,  which 
he  produced.  The  judge  told  the  jury,  that, 
in  the  absenne  of  proof  of  the  quantum  of 
the  plaintiff's  interest  in  the  premiMs  (by  the 
production  of  the  writt<«n  agreement),  he  was 
only  entitled  to  nominal  damages : — Held,  no 
misdirection.     Twyman  v,  Knowiee,  222 

IIL  Notice  to  quit. 
A  dewutnd  of  rent  accruing  subsequently  to  the 
expiration  of  a  notice  to  quit,  is  not  necessa- 
rily a  wairer  of  the  notice :  it  is  a  question 
of  intention,  which  must  be  left  to  the  jury. 
BIyth  ▼.  Dennett,  178 

rV.  Year**  Rent  under  8  Ann.  e.  14,  t.  1. 
The  statute  8  Ann.  e.  14,  s.  1,  which  prohibits 
the  taking  in  execution  of  goods  without 
satisfying  the  landlord's  claim  for  rent,  does 
not  apply  unless  the  goods  are  actually 
remored.    White  t.  Hinetead,  804 

LARCENY  ACT. 
jSm  Noticx  ov  Action. 

LETTERS-PATENT. 
Aeeignment  of  Licenee, — See  Plbaduco,  IIL 

LIBEL. 
Privileged  Oammunieation, 
The  defendnnt,  who  had  lodged  in  the  house  of 
the  plaintiff,  conceiving  that  be  had  whilst 
there  lost  certain  documents,  and  imagining 
that  the  plaintiff  had  abstracted  them  from  a 
box  in  which  he  had  kept  them,  wrote  a  let- 
ter to  the  plaintiff's  wife,  stating  his  loss, 
and  his  suiipieions,  in  language  seriously  re- 
flecting upon  the  character  of  the  plaintiff, 
and  intimating,  that,  unless  the    plaintiff 
•honld  think  proper  to  return  them,  he  would 
•xposa  him: — ^Held,  that  the  occasion  did 


not  justify  the  writing  of  the  letter,  so  aa  to 
make  it  a  privileged  communication,  and 
that  the  plaintiff  was  entitled  to  reeovcr, 
although  the  jury  negatived  malice.  Wem- 
Moa  V.  Aek,  836 

LIMITATION  OF  ACTIONS. 

L  Evidence  of  Paymente,  to  take  n  Caee  out  of 
the  Statute  of  Limitation: 

AceountM  of  a  Deeeaeed  Pereon,} — In  an  action 
by  the  executor  of  the  payee  against  the 
maker,  upon  a  promissory  note  more  thaa 
six  years  overdue,  the  plaintiff,  in  order  te 
take  the  case  out  of  the  statute  of  limitations, 
produced  a  book  in  which  he  had,  in  the 
years  1844  and  1847  respectively,  at  the  re- 
quest of  the  testatrix,  entered  two  payments 
%d  for  interest  due  upon  the  note,  which  sht 
told  him  she  had  received  from  the  defend- 
ant:— Held,  admissible  evidence,  as  entries 
against  the  interest  of  the  party  making 
them.    Bradley  v.  Jamee^  822 

H.  Provieo  ae  to  Contrail  made  by  Pereomf 
abroad,  in  the  21  Jae.  I,  e.  16,  •.  7. 

The  proviso  in  favour  of  persons  under  disa- 
bilitief,  in  the  21  Jac.  1,  c  16,  s.  7,  applies  att 
well  to  foreignera  who  have  nerer  been  in 
this  country,  as  to  parties  residing  abroad  at 
the  time  of  the  accruing  of  the  cause  of 
action  and  returning  afterwards  to  Bngland. 
La/ond  V.  Rnddoek,  813 

A  replication  to  a  plea  of  the  statute  of 
limitations  stated,  that,  at  the  respectivt 
times  when  the  causes  of  action  accrued,  the 
plaintiff  was  in  parts  beyond  the  seas,  A«^ 
and  that  he  afterwards  returned  from  the 
said  parts  beyond  the  seas  into  this  kingdoB, 
and  which  was  his  first  return  into  this  king- 
dom from  the  said  parts  after  the  said  caoaes 
of  action  accrued,  and  that  he  oommeBced 
the  suit  within  six  years  next  after  his  aaid 
first  return  into  this  kingdom. 

The  eonrt  refused  to  allow,  in  addition  to  a 
traverse  (under  the  16  k  16  Vict,  c  76,  a. 
81),  a  rejoinder  that  the  plaintiff  waa  and  li 
a  Frenchman  bom  in  France,  and  was  domi- 
ciled there  at  the  time  of  the  accruing  of  dio 
causes  of  action,  and  which  said  cansea  of 
action  respectively  first  accrued  to  the 
plaintiff  in  France;  that  more  than  six 
years  before  the  commencement  of  this  aait» 
the  plaintiffs  recovered  judgments  agaiasi 
him  in  Franco,  in  respect  of  the  same  causca 
of  action,  whereby  according  to  the  law  of 
France  the  causes  of  action  were  merged  and 
extinguished  in  the  said  judgments;  and 
that  the  defendsnt  had  been  domiciled  and 
resident  in  England  for  more  than  six  yean 
from  the  date  and  recovery  of  the  said  judg- 
ments,— on  the  ground  that,  so  far  as  it  re- 
lated to  the  judgments  recovered  in  Fraae^ 


LIMITATION  OF  ACTIONS. 


LUNATIC  ASYLUM.      981 


the  rejoinder  wu  a  depnrtore  from  the  plea; 
Mid,  M  to  the  rest,  that  it  was  no  answer  to 
the  replication,  for  the  reason  above  stated. 
Lnfimd  r,  Buddock,  813 

IIL  In  Debt  on  Statute, /or  Raxlvoay  Call; 
An  action  of  deht  by  a  railway  company 
against  one  of  its  members,  for  calls,  under 
the  companies  clanses  consolidation  act  (8  k 
9  Vict  c  16),  and  the  special  act  (8  A  9 
Vict  c  czzii.)t  is  an  action  founded  upon  a 
statutory  liability;  and  therefore  a  plea 
**  that  the  action  is  founded  upon  contracts 
mitkoHt  Mpecialt^f  and  that  the  alleged  causes 
of  acUon  did  not,  nor  did  any  or  either  of 
them,  accrue  within  tix  yean  before  the 
suit,"  is  a  bad  plea, — the  proper  limitation 
to  such  an  action  being  twenty  yeare,  by  the 
S  A  4  W.  4,  c  42,  s.  8.  TAe  Cork  and  Bandon 
Bailtoay  Company  v.  Ooode,  826 

LONDON  SMALL  DEBTS  ACT. 

Suffgeetion  to  deprive  Plaintiff  of  Coete  under 
\b  db  Ifi  Viet,  e.  Ixxvii,  t.  119. 

The  119th  section  of  the  London  small  debts 
extension  act,  15  A  16  Vict,  c  IzzVii.,  is  not 
repealed  by  the  120th  section,  the  latter  pro- 
rision  not  being  necessarily  inconsistent 
with  the  former, — the  combined  effect  of  the 
two  being,  that,  if  the  plaintiff,  in  an  action 
on  contract  In  the  superior  court,  for  which 
a  plaint  might  have  been  entered  in  the 
local  court,  recovers  20^,  and  not  more  than 
50/.  (or  less  than  &/.  in  tort)  a  engyeetion  may 
he  entered  to  deprive  him  of  costs ;  but  that, 
if  he  recovers  less  than  20/.  in  an  action  on 
contract  (not  being  an  action  for  breach  of 
promise  of  marriage),  or  less  than  6/.  in  tres- 
pass, trover,  or  ease  (not  being  an  action  for 
malicious  prosecution,  libel,  slander,  criminal 
conversation,  or  seduction),  he  loses  his  costs 
absolutely,  unless  the  judge  certifies  under 
the  12l8t  section.     Caetn'qne  v.  Page,      458 

LUNATIC  ASYLUM. 

Gmtraet  by  Committee  o/Jiutieee,  for  Plane,  d:e, 
X.  A  declaration  in  assumpsit  against  the  de- 
fendant, sued  as  clerk  to  a  committee  of 
visiters  appointed  pursuant  to  the  8  A  9  Viot. 
e.  126,  for  the  regulation,  Ac,  of  a  county 
lunatic  asylum,  stated  that  it  was  agreed  by 
and  between  the  plaintiff  and  the  committee 
of  visiters,  that,  in  consideration  that  the 
plaintiff  would  render  his  services  as  an 
architect  in  examining  the  site  for  a  proposed 
lunatic  asylum,  and  preparing  the  requieite 
probationary  drawinge  for  the  approval  of  the 
committee  of  viettere,  and  all  other  dramuge 
and  doenmente  required  to  be  enbmitted  to  the 
eommietittnere  in  lunacy,  and  afiencarde  to 
the  secretary  ofetate,  pureuant  to  the  etatntee, 
and  eubeequently  would  prepare  the  whole  of 
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the  working -drawinge,  eetimatee,  and  »pecifi' 
cationefor  an  aeylnm  to  contain  two  hundred 
paiiente,  the  committee  agreed  that  the  enm  of 
437/.  lOt.  ehould  be  paid  to  the  plaintiff. 
The  declaration  then  alleged  that  the  plaintiif 
did  render  his  services  in  examining  the  site, 
and  did  prepare  the  requisite  probationary 
drawinge  for  the  approval  of  the  committee, 
and  had  always  been  ready  and  willing  to 
prepare  all  other  drawinge  and  documents  re- 
quired to  be  submitted  to  the  commissioners 
in  lunacy,  and  secretary  of  state,  and  subse- 
quently to  prepare  the  whole  of  the  working- 
drawinge,  eetimatee,  and  epecijicatioue,— of 
which  the  committee  had  notice;  but  that 
they  refused  to  permit  him  to  complete  the 
agreement,  and  wrongfully  discharged  him 
from  the  further  performance  thereof. 

Second  plea, — that  the  plaintiff  did  not 
prepare  the  requisite  probationary  drawings 
in  the  count  mentioned: — Held,  that  the 
term  "probationary  drawings"  meant  draw- 
ings to  be  approved  of,  by  the  committee, 
and,  if  approved  of  then  to  be  submitted  to 
the  commissioners  in  lunacy  and  secretary 
of  state ;  and  consequently  that  the  plea  was 
proved,  it  appearing,  that,  although  certain 
drawings  had  been  submitted  to  the  com- 
mittee, none  had  been  approved  by  them. 
Ifoffatt  V.  Dickeon,  543 

2.  Third  plea, — that  the  plaintiff  did  not  pre- 
pare the  working-drawinge  in  the  count 
mentioned: — Held,  bad  on  demurrer,  as 
being  a  traverse  of  a  matter  not  alleged  in 
the  declaration.  lb, 

8.  Fifth  plea, — that  a  reasonable  time  had 
elapsed  after  the  making  of  the  agreement, 
and  before  the  plaintiff  was  discharged  from 
the  further  performance  thereof,  for  the 
plaintiff  to  prepare  the  requisite  probaUon- 
ary  drawings  for  the  approval  of  the  com- 
mittee; that  the  plaintiff  prepared  certain 
drawings,  which  the  committee  disapproved 
of  and  rejected ;  and  that,  save  as  aforesaid, 
the  plaintiff  did  not  prepare  any  probation- 
ary drawings  for  the  approval  of  the  com- 
mittee; and  that  therefore  they  discharged 
him  from  the  further  performance  of  the 
agreement,  as  they  lawfully  might : — Held, 
thai  the  plea  was  proved,  by  showing  that  a 
reasonable  time  for  preparing  the  requisite 
probationary  drawings  had  elapsed,  and  that 
Bone  were  prepared  by  the  plaintiff  except 
certain  drawings  which  the  committee  disap- 
proved of  and  rejected.  /5, 

4.  And  held,  that,  upon  the  true  construction 
of  the  contract,  the  plaintiff  was  entitled  to 
recover  nothing  until  the  drawings  had  been 
approved  by  the  several  parties  whose  ap- 
proval was  by  the  statute  required,  and  the 
subsequent  drawings  and  estimates  were  all 
computed.  lb, 
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5.  Qvare,  whether  the  oommittee  be4  power 
to  make  a  eoolnet  for  plaot  Mid  drawings 
which  ihonld  not  he  ultiowtelj  approred  of? 
Moffatt  r.  Dickim,  643 

0.  QwBrtf  whether,  aetaaiing  thai  jthey  had 
each  power,  the  plaintiff's  remedj  was  bj 
action  or  by  mandamos  f  76. 

7.  Qwfre,  whether,  assamiaf  that  the  eontraet 
was  one  upon  which  an  action  might  be 
maintained,  it  could  properlj  be  brought 
against  the  clerk?  Ih, 

IfALICIOUS  TBBSPASS  ACT. 
S—  NoTiCB  or  Aonox. 

MANDAMUS. 

Sf  LUHATIC  AtTLUlf,  6. 

MASTER  AND  SBRVANT. 
L  JHnoluHo*  of  Ountmet  of  hiring. 
To  a  count  alleging  an  agreement  by  B.  to 
serve  A.  as  his  clerls,  and  not  to  leave  with- 
out notice,  B.  pleaded,  that,  whilst  he  was  in 
A/s  employ,  A.,  without  any  just  cause  or 
provocation,  insulted  and  abused  him,  where- 
upon he  gave  him  notice  that  be  should  forth- 
with leave  his  service.  To  this  A.  (without 
obtaining  leave  to  reply  double)  replied  thus, 
— "  A.  takes  issue  on  B.'s  plea,  and  further 
mys  that  the  notice  intended  in  the  declara- 
tion was  a  reasonable  and  proper  notice,  but 
that  the  notice  mootioned  in  B.'s  plea  was 
not  a  reasonable  or  proper  notice."  A.  hav- 
ing signed  Judgment  under  the  86th  section 
of  the  common  law  procedure  act,  15  A  16 
Viet  c  76, — the  court  set  it  aside,  without 
Qosts,  declining  to  decide  whether  or  not  the 
judgment  was  regular.      Metntar  t.  £o«e, 

162 

IL    Liabilitjf  of  M*t»ttr  for  Negligtmee  of  a 

Sercttnt. 

%,  A  master  is  responsible  for  an  injovy  result- 
ing from  the  negligence  of  his  servant  whilst 
driving  his  csrt  or  carriage,  provided  the  ser- 
rant  is  at  the  time  engaged  in  his  roaster's 
business,  even  though  the  accident  happens 
in  a  place  to  which  his  master's  business  did 
not  call  him :  but,  if  the  Journey  upon  which 
the  servant  starts  be  solely  for  his  own  pur- 
poses, and  undertaken  without  the  knowledge 
or  consent  of  his  master,  the  latter  is  not  re- 
sponsible,    liitehell  V.  CrttttteelUr,  237 

t.  The  defendants'  carman,  having  finished  the 
business  of  the  day,  returned  to  their  shop  in 
Welbeck  street,  with  their  horse  and  cait, 
and  obtained  the  key  of  the  stable,  which 
was  close  at  hand;  but,  instead  of  going 
there  at  once,  and  putting  op  the  horse,  %»  it 
was  his  duty  to  do,  be,  without  his  masters' 
knowledge  or  consent,  drove  a  felluw-work- 
man  to  Euston  Square ;  and,  in  his  way  back, 


f«n  orar  nnd  i^|i|i«l  the  pkiatif  aid  his 
wife:— Held,  that,  inasmaek  as  the  cuua 
was  sot  at  the  tima  of  the  aectdent  eagsged 
in  the  business  of  his  maitort,  they  wen  set 
responsible  for  the  conse^i^ences  of  hisaass- 
thorisedact  Jiiteheil  w.CroBnaelUr,  2^7 
3.  The  declaration  alleged  that  <*  the  defend- 
ants were  possessed  of  a  certain  cart  sad 
horse,  which  was  being  driven  by  and  aader 
the  care  and  direction  of  Aeir  serraat,"- 
**7iog,  at  the  time  vf  the  griovaaee 
plained  of;  and  that,  ^whUst  the  plaiatif 
was  eroesing  a  certain  street,  Ac,  the  def«Ml- 
ants,  by  their  servant,  so  negtigently  and  in- 
properly  drove  and  directed  the  said  cart  snd 
horse  along  the  said  street,  that  the  plaiaiiff 
was  knocked  down  and  i^|wned :" — Held,  Ihst 
the  irsft  ^Uegatiopi  itas  immateea],  aad  net 
travenable ;  and  that,  under  •*  not  gailtj," 
the  defendants  might  show  that  the  drirsr 
was  not  at  the  time  of  the  accident  actiaf  u 
their  servant.  ik 

MEMOR^DA. 

Resigp^tipn  of  Ijoid  Sl  Leoqards,  Sit 

Appointment  of  I^ord  Crvnworth  as  Gh|»ceUor, 

m 

Sir  Q.  TumeTi  V.  C,  appointed  on^  of  the  Lords 

Justices,  371 

Resignation  of  Sir  F.  Thesiger,  A.  0.,  and  Sir 

F.  Kelly,  S.  O.,  37S 

Appointment  of  Sir  A.  J.  Cockbum,  A.  0^  snd 

Sir  W.  P.  Wood,  S.  0.,  SU 

Sir  W.  P.  Wood  appointed  one  of  the  Lords 

Justices,  and  knighted,  373 

R.  Bethell,  B»q.,  appointed  Solieitor-Oeners], 

and  knighted,  373 

W.  M.  James  and  H.  A.  Merewotber,  Bs^ 

Queen's  Counsel,  173 

MINE. 
Xewtor^l  of  Barrier, 

Casc  in  thp  nature  of  wnste  will  lie  ^in|t  s 
lessee  of  a  mine,  for  an  injury  to  the  rever- 
sion, by  the  removal  of  a  barrier  or  bouadsiy 
between  it  and  an  i|djoining  mine,  sltboo^ 
the  act  complained  of  might  also  be  the  laW 
Ject  of  an  action  for  a  breach  of  m  ezprts 
covenant    Marker  v.  Ktmritk^  183 

MISDIRECTION. 
See  Nbw  Trial. 

MONET  HAD  AND  RECBIYBa 

Where  Maiutninmhie, 
Jfonejf  paid  umder  QompmUiom.'] — ^An  esecmiiz 
having  compelled  a  devisee  to  pay  eertaia 
moneys  to  her  before  she  would  give  up  tks 
title-deeds  of  the  premises  to  him: — HiJ4, 
that  (assuming  the  execntriz  to  hare  as- 
sented to  the  bequest)  the  devisee  was  en- 
titled to  reoorer  back  the  amount  ia  as 


MONET  HAD  AND  BEGEIVliff. 


PLBADma. 


OM 


Mfloo  for  money  bad  and  reeeUed.    Gtbhon, 
Appi,  Qibhon,  Re8p.»  205 

XUNICrPAL  CORPORATIOSr. 
Execution  againtt, 
Ej(««tttton  eaanot,  by  virtae  of  the  S  A  6  W.  4, 
e.  76,  f .  9t,  bo  had  againit  the  property  of  a 
•6rporation,  aeqittrod  linoe  the  passing  of 
tliat  statnte,  in  satisfketion  of  a  debt  eon- 
traeted  by  tbo  old  corporation.  Ancld  ▼. 
JHdgt,  7i5 

KEGLIOBNCB. 
iSm  Cam,  L 

NEW  TRIAL. 
JFor  Mitdirtetion, 

1.  In  Cd  action  for  aso  and  ooenpatton,  tbe 
nnder-sheriff  told  tbe  Jury  tbat  <'a  eon- 
■traetiye  oeonpation"  was  sultoient  to  entitle 
tbe  plaintitf  to  recover, — without  telling  tfiem 
what  was  a  oonstmctaTe  oeevpafion : — Held, 
a  misdirection.     Totmie  t.  LtHeinriek,      893 

X.  A.  wrote  to  B.  on  the  16tb  of  Jaly,  proposing 
a  partnership,  saying, — "As  to  the  time,  I 
certainly  shovld  wish  it  by  the  end  of 
Angnst"  To  this  B.  answered,  on  the  16th, 
— "  I  am  ready  to  accede  to  yoar  proposal', 
"^ith  regard  to  time,  if  yon  conld  possibly 
defer  my  coming  antil  tbe  second  week  in 
September,  it  would  salt  much  best"  On 
the  19th,  A.  wrote  again,— "The  time  is  fery 
important,  and  ought  not  to  be  later  than 
August  :^-~Held,  that  these  letters  did  not 
cbikstitnte  an  absolute  agreement;  and,  the 
judge  of  the  county  court  haTing  U/i  it  to 
tUtJmyUt  daermiM*  ifhotber  B.'s  letter  of  the 
l<IUi  of  July  was  a  posttiTe  acceptance  of 
A.'8  proposal  of  the  16th, — Hold,  a  misdireo- 
tlon.     Qkeottty,  App.,  FnlUr,  Resp.,         123 

3.'  In  trespass  for  breaking  and  entering  the 
plaintiir's  close,  the  plaintiff  relied  upon  the 
bare  possession,  though  it  appeared  that  he 
bad  originally  become  possessed  as  tenant  to 
one  W.,  under  a  written  agreement.  The  de- 
ibndant  prored,  that,  iive  days  after  the  com- 
aencement  of  the  trespass,  be  obtiined  a 
leaao  of  tbe  close  in  question  ttom  W.,  which 
bt  pn>dneed.  The  judge  told  the  jury,  that. 
In  tbe  absence  of  proof  of  the*  quantum  of 
the  plaintiff's  interest  in  the  premises  (by 
the  production  of  the  written  agreement),  he 
was  only  entitled  to  nominal  damages:— 
Heid»  no  misdirection.    Twgman  ▼.  JCnowUt, 

322 

L  The  judge  farther  told  the  jury,  that,  if  they 
garo  the  plaintiff  more  than  40t.,  he  could 
0Dt  influence  the  costs,*  but  that,  if  they 
gaTO  less  than  40«.,  each  party  would  have  to 
f^j  hit'  own  costs:— Held,  no  misdirection. 

Jh. 


*0T  GUILTY,  BY  STATITB. 
Se4  NoTicK  or  Acnosr. 

NOTICE  OF  ACTION. 

For  a  TAinff  dont  in  Punuanee  of  d  Staiittt, 
In  order  to  entitie  a  party  to  notice  of  action 
for  a  thing  done  "in  pursuance"  or  "in  the 
execution"  of  an  act  of  parliament,  it  is  not 
necessary  that  be  should  at  the  time  of  doing 
the  act  be  cognisant  of  the  existence  of  tbe 
statute  giTing  him  such  protection,  er  that 
he  should  be  acting  strictiy  in  the  ixecation 
of  ib    Jtead  t.  Coker,  8M 

NOTICB  OF  DISHONOUR. 
Se0  Bill  op  Bxcbawos,  L 

NOTICE  TO  QUIT. 
JSe€  Lakdlobd  Aim  TzvAMif. 

NOTICE  OF  TRIAL. 

The  plaintiff  gave  notice  of  trial  for  tfie  /f 4 
sitting  in  London  in  Easter  Term,— which 
was  the  22d  of  April :  on  the  30th  of  ApHl, 
he  gave  the  defendant  notice  that  tihe  cause 
would  be  taken  as  an  undefended  cause  at 
the  •eeond  sitting  (Which  irould  be  on  the 
39th) :  the  cause  was  called  on  and  tried  at 
tbeylr«f  sitting,  and  a  verdict  fbund  for  the 
plaintiff, — tbe  defendant  not  appearing: — 
Held,  tbat  tbe  defendant  was  too  late,  on 
the  6th  of  May,  to  move  to  set  aside  thb 
trial  and  subsequent  proceedings.  JSttahjf  t. 
Moor€,  90T 

ORDER. 

L  In  Bankrmptejf, — iSis  Bavkbvpt,  tUL 
XL  /kdgt^$  OrdtTf-^Sf  Jxn^mCn  OknA; 

PARTIAL  LOSS. 
See  IxsuRAircC 

PAYMENT. 

L  PdHieklano/Paymentt  made  fiy  Dtfen'Aiki, — 
See  Practicb,  L 

I£  3V»  take  6  (kue  ont  o/tKe  Stdtuft  c/JUMta- 
rfon%— ^bs  LiinTATiov  or  Acnon^  I. 

PAYMENT  INTO  COURT. 
JSfeete'aeto  CoiffSet  Com;  L 

PLEADING. 

L  AssirirrsiT. 
J&teattory  tWlraef.]— 1.  A  count  id'  aiiHiiiprit 
against'  tUtf  secretary  of  a  Joiilt-stbck  eoitf. 
pany,  stated,  that,  on  the  Stith  of'  Nbrem- 
ber,  1844,  it  wi§  agreed,  hf  atad'  tie'iweeb 
tlfe  plaintiff  and  tbe  oompiuiyj  tliaty  ftbm 
lh«  1st  of  Januny  then  n^Xt,  the"plaUti% 
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PLEADINa. 


M  the  attorney  and  aoUeitor  of  the  com- 
panj,  ehould  receire  and  accept  a  salary 
of  100/.  per  annam,  in  lien  of  rendering  an 
annual  bill  of  costs  for  general  bosiness 
transacted  bj  him  for  the  company,  and 
•boald  and  would  for  such  salary  adrise  and 
aet  for  the  company  on  all  occasions  in  all 
matters  connected  with  the  company,  with 
certain  exceptions.  The  count  then  stated 
that»  the  said  agreement  being  so  made,  in 
consideration  that  the  plaintiff  had,  at  the 
request  of  the  company,  promised  the  com- 
pany to  perform  the  same  in  all  things  on  his 
part,  the  company  promised  to  perform  the 
same  in  all  things  on  their  part,  and  to  re- 
tain and  employ  him  a»  euek  attorney  and 
§olieitor  of  the  company,  on  Ike  tonne  a/ore- 
eaid;  and  alleged  for  breach,  that  the  com- 
pany, disregarding  their  promise  and  agree- 
ment, did  not  nor  would  continue  to  retain  or 
employ  the  plaintiff  as  such  attorney  or  soli- 
citor, on  the  terms  aforesud,  but  wrongfully 
|ind  without  any  reasonable  cause  dismissed 
and  discharged  him  from  such  employment 
and  retainer,  and  thence  hitherto  refused  to 
retain  or  employ  him  as  such  attorney  or 
solicitor : — 

Held, — in  accordance  with  the  opinions  of 
eight  judges  against  one,  and  in  affirmance 
of  the  judgment  of  the  Exchequer  Chamber, 
whereby  that  of  the  Court  of  Common  Pleas 
was  reversed, — ^that  the  count  was  good  after 
rerdict;  for,  that  it  sufficiently  alleged  an 
agreement  by  the  compnny  creating  the  re- 
lation of  attorney  and  client,  and  a  promise 
to  continue  that  relation  for  at  least  a  year. 
Emmene  v.  E/derton,  495 

2.  Traveree  of  Matter  not  alleged  in  tie  Declara- 
tion.]— A   declaration  in  assumpsit  against 
the  defendant,  sued  as  clerk  to  a  committee  of 
visiters  appointed  pursuant  to  the  8  A  9  Vict 
c.  120,  for  the  regulation,  Ac,  of  a  county 
lunatic  asylum,  stated  that  it  was  agreed  by 
and  between  the  plaintiff  and  the  committee 
of  visiters,  that,  in  consideration  that  the 
plaintiff   would  render  his  services  as  an 
architect  in  examining  the  site  for  a  proposed 
lunatic  asylum,  and  preparing  tke  requieite 
probationary  drawinge/or  tke  approval  of  tke 
committer,  of  vieitertf  and  all  otker  drawinge 
and  documente  required  to  be  etUnnitted  to  tke 
eommittioHcre  in   lunacy,  and  afterwarde  to 
tke  secretary  of  Hate,  pnrtuant  to  tke  ttatutee, 
and  euboequently  would  prepare  tke  wkole  of 
tke  working-drawinge,  eetimatee,  and  epeeiji- 
eationefor  an  asylum  to  contain  two  kundred 
^patient*,  tke  committee  agreed  tkat  fAe  eum  of 
.437/.    lOt.   ehould  be  paid  to  Ike  plaintiff. 
.The  declaration  then  alleged  that  the  plaintiff 
.  did  render  his  services  in  examining  the  site, 
,an4   did  prepare  li^  requieite  probationary 
drawinge  for  tie  approval  of  the  committee, 


and  had  always  been  ready  and  willing  te 
prepare  all  other  drawinge  and  doeuncnts  re- 
quired to  be  submitted  to  the  comDifvioners 
in  lunacy,  and  secretary  of  state,  and  nhn- 
qnently  to  prepare  the  whole  of  the  workief- 
drawings,  estimates,  and  specilleataons,— of 
which  the  committee  had  notice;  but  that 
they  refused  to  permit  him  to  complete  ths 
agreement,  and  wrongfully  dischaiged  bin 
from  the  further  performance  thereof. 

Third  plea,--that  the  plaintiff  did  not  prs- 
pare  the  working-drawinge  in  the  count  skb- 
tioned : — Held,  bad  on  demurrer,  as  beiog  a 
traverse  of  a  matter  not  alleged  in  the  decla- 
ration.    Ifoffatt  T.  DiekeoH,  543 

n.  Casc. 
Immaterial  Allegation  in  Action  for  Ne^igeeee, 
A  declaration  in  case  for  running  over  the 
plaintiff  and  his  wife,  alleged  that  *'tbe 
defendants  were  possessed  of  a  certain  eart 
and  horse,  which  was  being  driven  by  asd 
under  the  care  and  direction  of  their  ser- 
vant,"— not  saying,  at  the  time  of  the  griev- 
ance complained  of;  and  that,  "whilst  tbe 
plaintiff  was  crossing  a  certain  street,  kt., 
the  defendants,  by  their  servant,  so  negli- 
gently and  improperly  drove  and  directed  the 
said  eart  and  horse  along  tbe  said  street,  tbsl 
the  plaintiff  was  knocked  down  and  in- 
jured:"— Held,  that  the  first  allegation  was 
immaterial  and  not  traversable;  and  tha^ 
under  "not  guilty,"  the  defendants  night 
show  that  the  driver  was  not  at  the  time  of 
the  accident  acting  as  their  aenranL  J^f'reft- 
ell  r.  Craeetocller,  237 

III.   CoTK5A9T. 

1.  Suffleieney  of  Breach.}— By  isdeBtnre  of  the 
20th  of  June,  1S40,  reciting  that  a  patent 
had  been  granted  tu  A.,  his  txeeutors,  Ac, 
for  improvements  in  machinery  or  apparstos 
for  manufacturing  pipes,  A.,  is  consideration 
of  the  reservation  and  covenants  thereiaaffcsr 
contained,  granted  to  B.,  hie  exeeators,  sd- 
ministrators,  and  assigns,  license  to  maoafse- 
ture  the  said  patent  improTcd  maehinciy, 
and  exclusive  liberty,  license,  and  authority 
to  make  pipes  or  tubes  of  iron  (bat  of  ne 
other  metal)  by  or  with  such  machinery,  sad 
to  sell  and  dispose  thereof  for  his  and  their 
own  use  and  benefit, — reddendum  to  A.,  hli 
executors,  Ac,  a  royalty  of  4/.  13«.  4«/.  for 
every  ton  of  the  said  iron  pipes  or  tabes 
which  B.,  his  executors,  admioisirators,  er 
aeeigne,  should  make  and  sell  in  pursaanee  of 
tbe  aforesaid  license;  but  such  patent  rent  re 
be  paid,  without  deduction,  on  or  before  tbe 
twenty-first  day  alter  each  successive  quarter 
of  a  year  from  the  date  thereof:"  and  B.  did 
thereby,  for  himself,  hia  exeeators,  admiais* 
tratorf,  and  aeeigne,  eorenaat  with  A^  his 
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«BMalon,  Afl,,  <'thftl  he*  S^  hU  exeenlon, 
adaiaittratort,  aod  a$9i§m,  would,  witkin 
iartn  daja  after  the  aad  of  eaak  aveeoMire 
qaartier  of  a  year  ftaai  Ike  date  thereof, 
deliver  lo  A.»  hie  exeeaton,  Ac,  a  Jaet  aad 
tne  aeeovnt  of  the  qoantity  in  weight  of  iroa 
'  p^s  or  tobei  whioh  fi.>  hk  c«eeateia,  ad- 
■linistraiors,  or  aangn$,  shoald  have  fold  in 
the  qoarier  then  eadiag ,  ia  parraaaee  of  the 
Ueenee,  and  would,  within  twen^-one  daji 
after  the  end  of  eaeh  •ueceMiTe  quarter,  {wy 
A-f  hii  executors,  Ao.,  iveh  mm  aa  should 
apou  the  face  of  such  aoeoant  he  payahle  hy 
way  of  royalty  ae  aforeeaid." 

On  the  ith  of  May,  1842,  B.  auigned  hie 
bterest  in  the  license  to  C.  On  the  11th  of 
September,  1846,  C,  hy  a  deed  reciting  that 
p.  and  E.  intended  to  carry  on  the  business 
pf  making  and  selling  iron  tubes  under  the 
license,  that  the  business  was  to  be  carried 
on  under  the  style  or  firm  of  the  Patent 
Welded  Iron  Tube  Compaay,  aad  that  by  a 
deed  of  even  date  therewith*  the  license  had 
been  assigned  lo  F.  aad  G.,  in  trust, — D. 
aad  B.  coTcnaated  with  0.,  that  they,  their 
•xeeutorsy  administrators,  aad  assigns,  would 
pay  all  sums  of  money,  aad  perform  all  cove- 
aaats,  which  should,  fh>m  the  S6th  of  Decem- 
ber then  last,  respectlTely  became  payable, 
aad  to  be  performed,  in  respect  of  the  said 
license  aad  letters-patent,  Ac. 

In  covenant  by  C.  against  D.  aad  B.,  the 
dedaration  stated,  that,  alter  the  a9th  of 
September,  1847,  aad  dariag  the  eoattBaaaee 
af  the  licease,  the  persons  oarryiag  oa  the 
said  business  under  tha  firm  or  style  of  The 
Patent  Welded  Iron  Tube  Compaay  made 
aad  sold,  in  pursuance  of  the  licease,  great 
qaaatiUee  of  the  said  iroa  tubes,  whereby 
aertain  royalties  became  due  to  A. )  and  al- 
leged for  breaoh  that  D.  aad  E.  did  not  pay 
the  moaey,  or  reader  aay  ascoant  of  the 
pipes  so  made  aad  sold  :— 

Held,  on  demurrer,  that  the  declaration 
disclosed  a  sufflcieat  cause  of  action,  although 
it  did  not  in  terms  aver  that  aay  iron  tubes 
were  made  by  P.  or  hU  unignMf  and  that  the 
eovenant  to  render  an  account,  and  pay  the 
royalty,  did  not  eootrol  the  eovrttaNi  to  pay 
aontained  in  the  reddendum.  Bower  t. 
Bodgfj  785 

9.  PUa  o/rrarndf-^Sm  HvtBAXB  AVB  WiFX, 
lU. 

I.  R9pl%caiiom,'\^'bk  eoveaaat  fgidaet  a  sorety 

.  aa  aa  iadeatara  of  apprealieeehip  af  A.,  to 
iarve  B.  and  C,  the  Aofeodant  pleaded  that 

•  Ikere  never  were  or  waa  aay  servicea  or  ear- 
Tice  for  A.  to  perform  to  or  for  the  plaintiffs 
jointly.  To  this  plea  the  plaiatiffs,— netting 
out  the  indentiiffi^  vheraby  the  defendant 
aovenaatad  for  the  aervice  of  A.  as  apprea-  | 

TOL.  xui.— 81  8  u  2 


tice  to  '<B.,  of  Ac,  surgeon,  aad  CL,  <tf  ACf 
sorgeoa  aad  apothecary,"— -replied,  tha^  al 
the  time  of  the  exeoatioa  of  the  indeatare, 
the  plaiatiffs  were  act  la  partaership^  aor 
did  they  oarry  oa  bueiaess  joiatly  or  oa  tha 
same  premieee,  bat  that  they  carried  on  hasl- 
ness  wholly  separate  aad  apart  from  »nd  in- 
dependent of  eaeh  other,  which  the  defeadaal 
at  the  time  af  execatiag  the  iadenture  well 
knew,  and  that  the  plaintiffs  never  repre- 
sented to  the  defendant  that  they  should 
carry  oa  business  in  partaership: — Held, 
that  this  replicatioa  was  bad  in  sabstaaocu 
Popkam  V.  JoMct,  2S6 

4.  SimkU,  that  the  proper  foarse  would  hava 
been,  to  take  iwae  oa  the  plea,  if  the  plain- 
tiffs intended  to  rely  on  the  service  of  tha 
oae  as  beiag  a  constructive  service  of  bothi 
masters.  /8. 

lY.  Dbbt. 

On  an  Iri»k  Judgmtnu^ — To  a  declaration  upoa 
a  Judgmeat  obtaiaed  ia  one  of  the  superior 
courts  ia  Ireland  against  an  incorporated 
company  in  Bngland,  the  defendants  pleaded, 
— that  they  were  aot  served  with  any  sam- 
mons  or  process  issuing  out  of  the  Irish  courts 
in  the  actipn  in  which  the  Judgment  was  ob- 
tained, and  that  the  plaintill^  irregularly,  and 
ktkind  tkt  haeht  of  rA«  defendants,  caused  aa 
appearance  to  be  entered  for  the  defeodaata 
ia  that  action,  and  thereby  obtained  tha 
judgment,  when  the  defendants  were  not 
within  the  Jurisdiction  of  the  said  court,  and 
had  not  been  served  with  any  summons  or 
other  process  to  appear  to  the  action : — Held, 
that  the  plea  was  bad,  inasmuch  as  it  did 
not  distiaetly  allege  that  the  defendants  did 
not  know  of  the  summons  in  the  Irish  courts 
or  that  they  not  appear  thereto.  Shteky  v. 
The  Frofteeio/nal  Life-Awurante   Company^ 

m 

y.  Bjbctvbbt. 

RefAieaixoa  of  Jud^memt  in,  hy  way  of  JSetop^ 
pel.} — A  Jadgment  for  the  lessor  of  iha 
plaintiff  in  ejectment,  is  not  conclusive  evi- 
dence of  the  plaintiff's  title,  in  trespass  for 
the  mesne  profits,  with  a  plea  of  not  pos- 
sessed, where  such  Judgment  is  not  replied 
by  way  of  estoppcL     Matthew  v.  0«6onis^ 

918 

VL  JhuhU  Beplicatiom,^lh  Jt  18  YicU  e.  78» 

•.81. 

To  a  eoaat  allegiag  aa  agiaemeat  by  B.  ta 
serve  A.  as  his  derk,  aad  aot  to  leave  with« 
oat  notice,  B.  pleaded,  that,  whilst  he  waa  ia 
A.'e  employ.  A.,  without  aay  just  causa  or 
provocatioa,  iasnlted  and  abased  him,  where- 
apoa  ha  gave  him  aotiee  thai  ha  shonlA 
forthwith  leave  his  service.  To  this  A» 
(withoat  obtaining  leave  ta  Mply  doahia). 
rapUad  thas»— '<  A,,  takea  inpia-  oa.  B.'a  pia^. 
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•nd/nrfAcr  naji  that  th«  DoCiee  intended  in 
th«  deelaration  wu  a  NMonable  and  proper 
notiee,  bat  that  tht  notice  mentioned  in  B/i 
plen  WM  not  n  reMonnble  or  proper  notice." 
A.  hftTlng  signed  judgment  nnder  the  8ftth 
Motion  of  the  oommon  law  proeednre  ae^  16 
A  It  Viet  e.  7ft,— the  oonrt  let  it  aride» 
without  eosta,  declining  to  decide  whether  or 
not  the  jndgment  waa  regnlar.  Mntitvr  r. 
Bom,  162 

PRACTICE. 

L  Parlumiart  of  Ihmtiud, 

In  ordering  farther  and  better  partienlarf,  the 

court  will  not  compel  the  plaintiff  to  give 

particulars  of  payments  made  bj  the  de- 

fcndanL    Fuuell  t.  Oordon,  847 

IL  ImiabU  PUaa. 

1.  In  debt  by  a  railwaj  company  on  the  8  A  9 
Vict  c  18,  s.  28,  for  arrears  due  on  calls,  the 
defendant,  being  nnder  terms  to  plead 
issnably,  pleaded  "that  the  action  is  upon 
contracts  without  specialty,  and  the  alleged 
causes  of  action  did  not,  nor  did  any  or 
cither  of  them,  accrne  within  six  years  before 
this  suit."  The  plaintiffs  having  sigoed  judg- 
ment,  on  the  ground  that  this  was  not  an 
issuable  plea, — the  court  set  aside  the  judg- 
ment. Tkt  Cork  and  Bandon  Bailitoay  Com- 
pany  ▼.  Ooode,  818 

2.  And,  held,  that  the  plea  was  not  improperly 
described  in  the  abstraoty  as  the  **  statute  of 
UmiUtions."  iK 

UL  Chamging  Fmm,  undtr  BuU  18,  of  Hilary 

Term,  1853. 

1.  The  court  inclined  to  think  that  the  afldarit 
in  support  of  an  application  for  a  tpoeial 
order  to  change  the  Tcnue,  since  the  new 
rule  of  Hilary  Term,  1863,  r.  18,  must  be 
founded  upon  an  affidavit  disclosing  tpoeial 
oirtttmHameet.     Bawuden  v.  Skipp,  801 

2.  [But  see  the  next  two  cases,  fti>m  which  it 
seems  that  the  coeunon  affidavit^  if  unan- 
swered, will  suffice.]  lb, 

3.  Where  a  defendaot  is  under  terms  fo  taibe 
ekort  notice  of  trial,  he  cannot  move  to  change 
the  venue,  upon  the  eommom  affidaviU  CtuUo 
V.  Bradley,  804 

4i.  Kor  upon  an  affidavit  merely  stating,  in 
addition  to  the  usual  allegation  that  "the 
plaintiff's  cause  of  action,  if  any,  arose  in 
the  county  of  W.  (to  which  it  was  sought  to 
change  the  venue),  and  not  in  M.  (the 
original  county),  or  elsewhere  out  of  the 
said  county  of  W.," — that  both  parUes,  and 
the  witnesses  on  both  sides,  reside  in  the 
county  to  which  it  is  sought  to  change  the 
venue.  lb. 

8.  A  Judge  at  chambers  having  made  an  order 
to  change  the  venue  from  Middlesex  to  Lon- 
don,  npon  an  affidavit  stating  that  the  action 
waa  brought  for  alleged  breach  of  dnty  on 


the  part  of  the  defendants  aa  tho  plaiatm 
agenta  in  the  sale  of  indigo,  that  the  aal«  took 
place  in  London,  that  the  cause  of  aeci«Bf  if 
any,  arose  there,  and  that,  in  the  jadgmmit 
and  belief  of  the  deponent,  the  eanae  ovgfat 
to  be  tried  by  a  Jniy  of  merchanta  in  Lon- 
don,— tho  court  reftised  to  disturb  it  -B^ff 
V.  Forbee,  814 

lY.  Motion /or  New  2Wal,  ^te. 

The  plaintiff  gave  notice  of  trial  for  the  Jhwi 
sitting  in  London  in  Easter  Term, — ^which 
was  the  22d  of  April :  on  the  20th  of  April, 
he  gave  the  defendant  notice  that  the  canaa 
would  be  taken  as  an  undefended  caana  at 
the  §eeond  sitting  (which  would  be  on  tha 
29th) :  the  cause  was  called  on  and  tried  at 
theyirel  sitting,  and  a  verdict  found  for  tha 
plaintiff, — the  defendant  not  appearingf: — 
Held,  that  the  defendant  was  too  late,  on  tha 
8th  of  May,  to  move  to  set  aside  the  trial 
and  aubscqaent  proceedings.  BUaby  t. 
Moore,  M7 

y.  Special  Caee, 

Agreement  to  turn  a  special  case  into  a  spooial 
verdict, — see  Beid  v.  Fairhamhe,  717  (•) 

SiynatMre,'\ — The  court  allowed  a  special 
ease  to  be  set  down,  upon  the  signatnra  af 
CA«  plaimiig  and  the  defendant's  connaai* — 
the  former  intimating  his  intention  to  arpM 
the  case  himself.  Vdney  v.  The  Eaet  Iwdim 
Company,  f42 

VL  BmU  under  the  Interpleader  AdL 

Under  a  ft.  fa.  against  A.,  the  sheriff  seliad  fh« 
goods  of  B.  B.  claiming  them,  the  ahertff 
obtained  an  order  nnder  the  interpleader  ae^ 
and  C,  the  landlord,*  claimed  26^  Ibr  a 
qnarter^a  rent.  The  goods  were  sold  aBdar 
the  order,  and  the  amount,  after  dedaetinif 
the  26/.,  was  paid  by  the  sheriff  into  oo«rt» 
On  the  trial  of  the  issue,  B.  estaUiahed  \iM 
claim : — Held,  that,  under  tho  eiremnstaacei^ 
the  sheriff  was  not  Justifted  in  paying  &• 
rent     Wbite  v.  Binetead,  384 

PREFBRBNCB. 
FramdeUnt, — iSSm  Bavkbupt,  IL 

PRESBKTATION. 
See  CoKTBACT,  L  1. 

PRINCIPAL  AKD  AQEHT. 
Foreign  PrincipaL 

SemVe,  that  an  agent  who  eette  goods  far  B 
foreign  principal,  is  responsible  for  a  breach 
of  contract  by  his  principal  in  not  delivwiBg 
theoi.    Peiereon  v.  Ayre, 

PRIVILBOBD  C0MMU5ICATIOir. 
Sm  Libbl 
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P&OBATIONA&T  DRAWINGCL 
jSSm  Luhatio  Astlux. 

PROMISSORT  NOTB. 

Sm  Bill  or  Bxcxasoi. 
Stamf. 

PB0M0TI0N8. 
Sm  Mbmobavpa* 

PB0P08AL. 
jSSm  Comtbaot,  L  3. 

PUBLICATION. 
jSm  LuUi. 

BAILWAT  COMPANY. 
L  Oantrad  wtlA  a  JHrtctor. 

Tht  85th  •Mtion  of  Ui«  oompaoiei  elAotei  oon- 
■oUtUaon  Mt»  1845  (8  A  9  VioL  e.  10),  eoAeta 
that  "  no  penoa  boldins  •&  office  or  place  of 
trait  or  profit  under  the  company,  or  titr«. 
retted  im  any  ecmtrael  with  tk^  eompany,  ahall 
be  capable  of  being  a  director ;  and  no  di- 
rector  shall  be  capable  of  accepting  any  other 
office  or  place  of  trust  or  profit  under  the  com- 
pany, or  of  being  interested  in  any  contract 
with  the  company,  during  the  time  he  shall 
be  a  director." 

And  s.  85  enacts,  that,  '*  if  any  of  the  di- 
rectors  at  any  time  subsequently  to  his  eleo- 
tion  accept  or  continue  to  bold  any  other 
office  or  place  of  trust  or  profit  under  the 
company,  or  be  either  directly  or  indirectly 
concerned  in  any  contract  with  the  company, 
or  participate  in  any  manner  in  the  profits  of 
any  work  to  be  done  for  the  company,  the 
office  of  such  director  shall  become  vacant, 
and  thenceforth  he  shall  cease  from  roting  or 
acting  as  a  director :" — 

Held,  that  these  sections  incapacitate  a 
party  contiacting  with  a  company  ttom  be- 
coming, or  continuing,  a  director,  but  do  not 
awoid  tko  oontraet,  FoHtr  v.  2*A«  Oje/ord, 
Worcutw,  and  Wolttorkampton  Baiiway 
Company,  200 

IL  Limitotion  of  Action  tn  Debt/or  CalU, 
An  action  of  debt  by  a  railway  company 
against  one  of  its  members,  for  calls,  under 
the  companies  clauses  consolidation  act  (8  A 
0  Vict  &  10),  and  the  special  act  (8  A  9 
Tiet  c  oxzit),  is  an  action  founded  upon  a 
statutory  liability;  and  therefore  a  plea 
"that  the  action  is  founded  upon  contracts 
without  epeeiaUyy  and  that  the  alleged  causes 
of  action  did  not,  nor  did  any  or  either  of 
them,  accrue  within  eix  yeare  before  the 
•nit,"  is  a  bad  plea,^the  proper  limitation 
to  such  an  aotloii  being  ttseniy  yeare,  by  the 


3  A4  W.4,c42,s.3.     Tke  Cork  and  Bamdom 
Railway  Company  T.  Ooode,  820 

RAILWAY  STOCK. 
See  Femi  Coyest. 

RBA80NABLB  TIM& 
See  LuHATio  Aitlum,  8. 

REGISTRY  ACTS. 
See  Shippiho,  L  3. 

RSLBASS. 
Oenerai  Worde, 

General  words  in  a  release  are  to  be  limited 
and  restrained  by  the  particular  words  in  tha 
recitals.    Soyee  r.  Stuck,  052 

REPAIRS. 
See  BxiouTona. 

RBVBRSION. 
Caee/or  Injury  to. 

Case  In  the  nature  of  waste  will  lie  against  a 
lessee  of  a  mine,  for  an  injury  to  the  rerer* 
sion,  by  the  remoral  of  a  barrier  or  boundaiy 
between  it  and  an  adjoining  mine,  although 
the  act  complained  of  might  also  be  the  sub- 
ject of  an  action  for  a  breach  of  ad  express 
covenant.    Marker  r.  Kenriek,  188 

ROYALTY. 
See  CoTiHAHT,  IIL 

SALE. 
O/Skipf-^See  Saippna,  IL 

SEDUCTION. 
See  HotBAHD  ARD  Wipe,  IIL 

SERVANT. 
See  Maitee  ahd  Seetaht. 

SERVICE. 
Under  Indenture  of  Aprenticeekip, — Set 

APPEEXnCESBIP. 

SHIPPING. 
L  Admiralty  Sailing  Seyulatione, 

Exhibition  of  Lighte.y-By  the  20th  section  of 
the  14  A  15  VicL  e.  79,  the  commissioners  of 
the  Admiralty  are  authorised  to  make  regu- 
lations requiring  the  ezhibiUon  of  such  lighta 
by  such  classes  of  ressels,  whether  steam  or 
sailing  Tcssels,  within  such  places,  and  under 
such  oirenmstaaces,  as  they  think  fit;  and 
proTides,  that  all  owners  and  masters  or  per- 


M8 


SHIPPING. 


•ou  k»Tiiig  dwrge  «f  TetacU  thill  b«  bound 
to  take  notioo  of  siioli  rogoUtioai,  and  •hftll 
exhibit  raeh  lights,  and  no  othen,  at  nich 
timet,  within  Moh  plaeet,  in  tueh  manner, 
and  under  each  elronmttaneet,  at  are  en- 
joined by  each  regolationt;  and  that,  in  oaee 
of  default,  the  matter  or  other  perton  having 
eharge  of  any  rettel,  or  lAe  owmer  of  9mek 
«et«e/,  if  it  appear  that  he  waa  in/aultf  ahall, 
for  each  and  every  occasion  upon  whieh  tueh 
regulationt  are  infringed,  forfeit  and  pay  a 
ram  not  exceeding  20/. 

And  the  SSth  aeettou  of  the  ttatnte  pro- 
Tides,  that,  **  in  case  any  damage  to  person 
or  property  be  tuttalned  in  conteqnenee  of 
the  non-obtervance  of  any  of  the  tald  rulet» 
the  tame  thall  in  all  courti  of  Juttioe  be 
deemed,  in  the  abtenee  of  proof  to  the  con- 
trary, to  have  been  oeeanoned  bjf  the  wilful 
default  d/  the  matter  or  other  pereon  having 
charge  of  tueh  veeeel,  and  tueh  matter  or 
other  perton  thall,  nniett  it  appear  to  the 
eonrt  before  which  the  cate  it  tried  that  the 
eircumstaneet  of  the  cate  were  tueh  at  to 
juttify  a  departure  from  the  rule,  be  tubject, 
in  all  proceedings,  whether  civil  or  criminal, 
to  the  legal  contequencet  of  tueh  default" 

A  count  in  cate,  after  totting  oat  the  S<(th 
■action  of  the  above  ttatute,  and  averring 
that  the  eommistionert  bad  made  a  regula- 
Hon  that  *'all  tailing  vettelt  at  anchor  in 
roadsteadt  or  fatrwayt  thall  be  bound  to  ex- 
hibit, between  tuntet  and  tumite,  a  oonttant 
bright  light  at  the  matt-head,"  proceeded  to 
allege  that  the  plaintifTt  were  pottetted  of  a 
oertain  tteam-vettel  eallad  the  A.,  then  pro- 
eeeding,  between  the  houn  of  tuntet  and 
aunrise,  down  the  river  Thames,  in  a  certain 
roadstead  or  fairway  thereof,  called  Oravet- 
•nd  Reach;  that  the  defendant  wat  then 
potsessed  of  a  eettain  tea-going  and  sailing 
Ycssel  called  the  V.,  then  being  at  anchor  in 
the  Thames,  in  the  same  roadstead  or  fair- 
way, between  the  said  hours  of  tuntet  and 
tunrise,  and  under  the  care  and  management 
of  the  tervantt  of  the  defendant;  that  it  wat 
their  duty  to  exhibit  a  bright  light  at  the 
matt-head  of  the  defendant't  vettel ;  but  that 
they,  not  regarding  their  duty  in  that  behalf, 
neglected  to  elhibit  raoh  bright  light,  Ac. ; 
and  that)  while  the  taid  tteam-vettel  of  the 
plaintifTt  wat  to  proceeding,  Ac,  the  tame, 
by  and  through  the  eareleeemeae  and  negle^ 
of  the  defendant  in  not  exhibiting  the  bright 
light  at  the  matt-head  of  the  vettel  of  the 
defendant,  ran  foul  of  and  ttraek  the  rettel 
•f  the  defendant,  and  greatly  broke  and 
damaged  the  taid  tteam-vettel  of  the  plain- 
tUTs:— 

Held,  on  demotier,  that  tho  declaration 
^itcloted  no  breach  6y  the  defendant  of  any 
duty  impoted  upon  him  by  the  ttatnte ;  and 
that,  ttriking  out  the  allogationt  at  to  the 
•tatnle,  tba  deputation  thowcd  ao  eawe  of 


aetlott,  ft  belflf  «0MtMtMit  wtth  tba  i^aeBflBta 
therein  that  the  damage  resulted  firoa  tha 
plaintifT't  own  negligence.  The  Gemermi 
Steam  Navigatiom  Oompamg  r.  Morrieom,   581 

II.  Control /or  Sale  of  a  Ship. 

1.  jEreeuCory  (7»iitrael.}— An  action  will  wok  li« 
for  the  breach  of  an  executory  eontraet  Car 
the  tale  or  trantfer  of  a  thip,  unlee  tba  oos- 
tract  contains  a  recital  of  the  certifieafta  ef 
registry,  pomaal  to  tiie  8  A  9  TicL  c  89,  a. 
84.     J)unean  v.  Tindali,  2S8 

2.  Ship  in  eoure$  of  hniUing.y~A.  eontnetod 
with  B.,  a  ship-bnildcr  in  Nova  Scotia^  for 
the  building  of  a  vessel.  B.  was  already 
laigely  indebted  to  A.  upon  a  general 
tignment  account,  and  A.  from  time  to 
made  eontiderablo  adtincet  on  aeeovat  of 
the  thip  whilst  in  progress,  and  also  supplied 
anchors,  cablet,  and  other  ttoree  for  her.  Oa 
the  SOth  of  June,  1848,  B.,  by  a  bill  of  aale^ 

.  reciting  that  A.  had  made  advancet  to  B., 
and  had  agreed  to  make  such  further  sd- 
vancet  at  he  might  require,  to  build,  laUMh, 
rig,  and  fully  equip  (he  vessel  for  sea,  "te 
the  teeurity  and  repayment  of  all  such  warn. 
or  turns  of  money  at  A.  bad  already  advaftecd 
or  might  thereafter  advance,  to  aid  aodi 
him  to  oomplete  and  fLntsh  the  said  vi 
bargained,  told,  assigned,  and  transferred  to 
A.  "  a  certain  ship  or  vessel  now  in 
and  progress  of  building**  by  him,  at, 
particularly  describing  it,  together  with 
tain  timber  in  B.'s  possession, — "to  hmw 
and  to  hold  tlM  said  ship  or  vessel,  Ae, 
goods  and  chattels,  Ac.,  to  A.,  his  exec«toe% 
Ac.,  to  their  absolute  ute  and  benefit  and  bo- 
hoof  for  ever,  tohen  the  aaid  ehip  or  oeead 
ehaU  he  complete  and  ^miehed,  in  at  fall, 
ample,  and  perfect  a  manner  at  if  the  aaid 
thip  or  vettel  were  ready  for  tea,  and  taadj 
to  be  delivered  to  the  taid  A.  at  the  tune  of 
executing  thete  presenft.'* 

Ott  tho  SOth  of  Janmiry,  1849,  B.  aigned  a 
bnilder't  certificate  and  declaration  (^  ownor* 
thip  Stating  A.  to  be  the  sole  owner  eC  tho 
tettel,  and  thefeupon  obtMued  a  eorHAcalo 
of  regittij  invA.*t  name,  pvrtuant  to  tho  8  A 
9  Vict.  c.  89,  t.  11.  This  eertifieato  tU  ro- 
tained  in  hit  own  pottetaion. 

On  the  29th  of  Mareh^  1849,  B.  indMod 
the  comptroller  of  the  oustoms  at  Pietoa,  ia 
Nova  Sootia,  to  cancel  the  above  cerrififftttt 
and  to  grant  him  a  Iresh  one  in  his  owm 
name  at  owner,  and  on  the  tame  day  aiaea. 
ted  an  attignment  of  the  thip^  then  in  an  oa* 
fiaithed  ttate^  to  C,  who  took  potsest&oa  of 
her,  fiaithed  her,  and  teat  her  to  Livtupatl 
with  a  cargo  on  hia  own  aeeoant : — 

Held,  that  the  property  in  the  thip  patted 
to  A.  by  the  bill  of  tale  of  the  20th  of  Jaat^ 
184S>  aad  thai  hia  right  wai  in  ao  dtgnt 
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littlt#d  by  lh«  hib«ttdiiiii ;  and,  conwqMiiUy, 
tte(  G.  wii  UM$  la  ttowm.    Meid  T.  /\i»r. 

!•  IMmmi^.}-— th«  ptttiM  bATiHf  Agreed  thst 
th«  amoant  of  dwaugta  should  b«  auetied  by 
ftn  ftTenge  ttster^-^tbe  eonrt  nif gefted,  Mid 
the  partiM  aweiitod,  tbai  the  proper  prinelpU 
on  wbieh  to  eBtimate  sneh  daaiagei,  woald 
bo,  tbo  Talne  of  tbo  ship  and  All  her  itorei, 
ike.,  on  tho  S9lb  of  Marsh,  1849,  when  C. 
took  possession  of  her;  and  that,  as  a  mode 
of  aseertainidg  siieb  Yalae,  the  referee  should 
consider  what  would  have  been  the  valne 
of  the  ship  at  Pieton,  if  she  had  been  eom- 
pleted  by  B.  aeeording  to  his  contraol  with 
A.,  and  dednet  therefrom  the  money  that 
wonld  neeessarily  have  been  laid  out  by 
B.  after  that  date,  in  order  to  complete  her 
aoeording  to  the  contract  lb. 

4  StgUtry,'] — Qmmn^  as  to  the  effect  of  the 
registry  of  the  ship  in  A.'8  name,  if  there  had 
been  no  bill  of  sale  ?  Ih. 

IL  JBjrjMlAeeattoik 
1.  The  master  of  a  ressel  has  no  authority  to 
hypothecate,  for  money  borrowed  at  a  foreign 
port  for  necessary  repairs  and  disbursements, 
and  by  tk*  tamt  inttrument  pledge  the  per- 
sonal credit  of  his  owner  for  such  adranoes, — 
whether  maritime  interest  be  stipulated  for 
or  not  But  a  bottomry-bond  may  be  given 
at  the  same  tilne  with,  and  as  a  collateral 
security  for  bills  drawn  on  the  owners  for 
moneys  so  borrowed.    Stainbank  v.  Skepard, 
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1.  A  vessel  having  put  into  a  foreign  port  in  a 
damaged  state,  the  master  borrowed  money 
of  a  merchant  there,  for  necessaiy  repairs  and 
disbursements;  to  secure  which,  he  drew 
bills  upon  his  oWiier,  and  also  executed  an  in- 
•trnment  which  purported  to  be  an  hypothe- 
eation  of  the  ship,  cargo,  and  flreigbt  By 
this  instrument,  the  merchant  who  advanced 
the  money  forbore  all  interest  beyond  the 
Amount  necessary  to  insure  the  ship  to  cover 
the  advances ;  and  the  master  took  upon  him- 
ielf  and  his  owner  the  risk  of  the  voyage, 
making  the  money  payable  at  all  events,  and 
subjecting  the  ship  to  seisaro  and  sale  by 
virtue  of  process  *'out  of  Her  Mi^^'^y''  ^'^g^ 
Court  of  Admiralty  of  England,  or  any  Court 
of  Vice-Admiralty  possessing  jurisdiction  at 
the  port  at  which  (he  said  vessel  might  at  any 
time  happen  to  be  lying,  or  to  be,  according 
to  the  maritime  law  and  custom  of  England," 
In  the  event  of  the  bills  being  refused  ac- 
ceptance, or  belflf  dishonoured  :— 

Held,  that,  this  not  being  sneh  an  hypothe- 
eation  as  could  be  enforced  in  the  court  of 
Admiralty,— the  payment  of  the  money  bor- 
rowed not  being  made  to  depend  upon  the 
arrival  of  the  vessel,— the  merchant  had  no 
initobU  intertf<t  in  Ihe  ship.  lb. 


SHORT  NOTICE  OF  TRIAL. 
S$4  FftAGticc,  in.  3. 

SLANDER. 
L  Wordt  Spoken  of  a  Tradwmant 
To  say  of  a  tradesman, — *'  If  he  does  not  eema 
and  make  terms  with  me,  I  will  make  a 
bankrupt  of  him,  and  ruin  hia,'*^is  aetiCna- 
ble,  without  proof  of  special  damage.  Bfwm 
T.  Smiik,  59d 

n.  Priviltg^  Cbmeiimlcafioifc 

The  plalntiC  the  secretary  of  a  company  caUed 
The  Brewers'  Insurance  Company,  being 
dharged  with  misconduct,  was  called  opoft  to 
attend  aboard  of  directors  for  the  purpose  of 
eiplanation,  but  declined  to  do  so,  whereupon 
the  directors,  after  hearing  the  nature  of  tho 
charges,  passed  a  resolution  declaring  him  to 
have  been  guilty  of  gross  misconduct,  4nd 
dismissing  him  from  their  service.  The  de- 
fendant, who  ws;s'a  director  of  that  ooinpanyy 
and  also  of  another  company  called  Tha 
London  Necropolis  Cgitopany,  communfcftted 
the  fact  of  the  plaintiff's  dismissal  from  tha 
service  of  the  former  company,  "for  gfosa 
misconduct,"  at  a  board  meeting  of  the  latter 
company,  and  proposed  a  resolution  to  dis- 
miss him  from  his  employment  as  their  audi- 
tor, and,  in  ansWef  to  an  inquiry  from  tha 
Chairman,  said  that  the  misconduct  consisted 
in  *'  obtaining  money  from  the  solicitors  of 
the  company  under  false  pretences,  and  pay- 
in^  a  debt  of  his  own  with  it;"  and,  upon  tha 
plaintiff's  appearing  on  a  subsequent  day 
with  his  attorney  before  the  board,  to  meet 
the  charges  against  him,  the  defendant  re- 
fiised  to  go  into  them. 

In  an  action  of  slander, — Held,  that  tha 
communication  was  privileged,  and  that  tha 
defendant's  refusal  to  go  into  the  charge!  la 
the  presence  of  the  plaintiff  and  bis  attorney, 
was  no  evidence  of  malice  that  could  properly 
be  submitted  to  the  jury ;  for  that,  such  re* 
Aisal  being  eontittent  with  bona  fides,  bona 
fides  was  to  be  presumed  until  the  contrary 
was  proved.    Harrit  v.  Thompaon,  ^d 

SPECIAL  CASE. 
Signature  of. 

The  court  allowed  a  special  case  to  be  set  down, 

upon  the  signature  of  the  plaintiff  and  tha 

.defendant's  counsel, — the  former  intimating 

his   intention    to   argu^  the  case  himself. 

CAiacf  T.  The  EaH  Imdia  Company,  942 

SPECIAL  DAMAGE. 
See  SLanbcR,  I. 

SPECIFICATION. 
As  LvtlTlO  AiTXtm. 


990 


STAMP. 


USE  AND  OCCUPATION. 


STAMP. 

L  B^-vMuing  Bill, — Sm  Bill  op  Excbaxoi,  IL 

IL  On  Mining  Oompanjft  DtbetUwrta, 

The  pUintiffi  below  adTmaoed  &  miiii'  at 
monej  to  the  defendant  below  npon  the  le- 
enrity  of  oertaln  promieeory  notes  or  de- 
benture!, in  the  following  form: — ^"The 
Ooremor  and  Company  of  Copper  Miners  in 
England.  Ineorporated  by  Boyal  Charter, 
A.  D.  IMl.  Capital,  one  million  sterling. 
No.  6252.  £500  sterling.  London.  On  the 
16th  day  of  Jnly,  1850,  the  OoTsfhor  and 
Company  of  Copper  Miners  in  England  pro- 
mise to  pay  to  H.*  J.  Entboven,  Esq.,  or 
order,  at  the  banking-hoose  of  Messrs.  Deni- 
son,  Heywood,  Kennards,  A  Co.,  the  sum  of 
500^,  value  received,  and  further  to  pay  to 
the  bolder  of  the  warrants  uinexed,  on  pre- 
sentment thereof  as  they  shall  fall  due, 
interest  on  the  said  sum  of  600^  at  the  rate 
of  6  per  eent  per  annum.  Given  under  the 
oommon  seal  of  the  oorporation,  this  15th 
day  of  July,  1845.  By  order  of  tie  eourt 
of  assisUnto,  J.  M'Donnell.  VT.  Uglis, 
Secretary."  When  the  seal  of  the  eor^  ora- 
tion was  affixed  to  these  doeumen^t,  there 
was  a  blank  left  for  the  name  of  the  payee. 
At  the  time  of  depositing  them  with  the 
plaintifTs,  the  defendant  filled  up  the  blanks 
with  the  words  "Enthoven,  or  order/' and 
endorsed  them  *'  H.  J.  Enthoven." 

Annexed  to  each  note  or  debenture  were 
warrants,  or  coupons,  for  the  interest  due 
half-yearly  in  respect  of  each.  These  were 
in  the  following  form : — "  The  Governor  and 
Company  of  Copper  Miners  in  England. 
Warrant  for  1 2/.  1 0«.,  for  half  a  year's  interest 
on  debenture  No.  6252,  due  15th  of  January, 
1849.  W.  Inglis,  Secretary."  As  eaeh  half, 
yearly  amount  of  Interest  was  paid,  the  cor- 
responding warrant,  or  coupon,  was  detached 
fh>m  the  debenture,  and  given  up  to  the 
eompany. 

The  company  having  failed  in  payment  of 
a  half-yearly  instalment  of  the  interest  on 
these  debentures,  the  plaintiffs  gave  the  de- 
fendant due  notice  of  the  default*  and  de- 
manded payment  of  him,  and  afterwards 
brought  assumpsit,  declaring  specially  npon 
the  debentures,  and  also  with  counts  for 
money  lent,  and  for  interest 

At  the  trial,  the  plaintiffs  produced  in  evi- 
dence  the  debentures  with  certain  of  the 
warrants  or  coupons  annexed,  and  also  one 
of  the  warrants  or  coupons  detached.  The 
former  were  respectively  stamped  with  a  12s. 
td,  note  stamp,  the  latter  was  unstamped : — 

Held,  that  the  instruments  declared  on 
were  not  promissory  notes,  and  consequently 
were  not  properly  stamped ;  but  that,  inas- 
much as  they  were  void  instmmentSi  by 


reason  of  the  blank  therein  at  the 
'  sealing,  they  were  admissible  in  evidenee,  o« 
tiie  counts  for  money  lent  and  interest  fat 
the  purpose  of  showing  that  the/  wet*  worth* 
less.    EntKoven  v.  ffogU,-  S7S 

2.  Held,  also,  that  the  coupon  was  not  a  pro- 
missoiy  note,  and  required  no  stamp.         Jhm 

STATUTES. 
TahU  of,  anU  p,  xm. 

STATUTE  or  LIMITATIONS. 

Sm  IdMlTATlOV  OF  AcnoM. 

STEWAED. 
^SSm  Hobsb-Racs. 

SUB-CONTRACTOB. 
Se€  Caix,  L  5. 

SUGGESTION. 

Under  the  London  Small  Debte  Aelf  15  ^  1§ 
*  VieL  c  banii,  s.  119,— iSbt  Ccvn,  IL 

SURETY. 

See  Appbchtxcx. 

SURRENDER. 
See  CoPTBOLD. 

TRESPASS. 

For  Mtene  Projiie, — See  EjBcnrBBT,  L 
And  see  Nbw  TtOAh,  S. 

TROVER. 
Dasia^  in, — See  SaiFPna,  L  3. 

TRUCK-ACT. 

**ArH/ieer,  Workman,  or  Labourer,"  wilftta  Om 
1  <0  2  YK.  4,  e.  37. 

One  who  contracts  to  do  work  upon  a  larga 
scale,  employing  labourers  under  him,  is  bo| 
an  '*  artificer,  workman,  or  labourer,"  witkia 
the  meaning  of  the  truck-act,  1  4  2  W.  4,  «• 
87,  though  be  superintends  the  work,  and 
from  time  to  time  labours  personally  thereiB. 
Sharman  v.  Sandere,  IM 

TRUST. 
See  Coptholh. 

TRUSTEE. 

SxeeaHon  of  Deed  procured  kg  the  Fraud  4^-» 
See  HciBAvn  avd  Wipb,  IIL 

Dntiee  of,— See  HvsBAVD  abd  Worn. 

USE  AND  OCCUPATION. 
CbnefmeftM  OeeitpoluM. 
In  an  aotton  for  use  and  ooenpation,  the 


USB  AlfD  OCCUPATION. 


WORKMAN. 
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•heriff  told  Uit  jury  that  "a  oonitrootire  oe- 
enpaUon"  wm  miffieieiit  to  entitle  the  pUlDtiff 
to  neovei;, — withoat  telling  them  whkt  wu  n 
oonatraetive  oeonpaUon  >— Held,  Amiidiree- 
tion.     Town*  r,  JTHniuich,  89S  \ 

VENUB. 

i^eeuil  Order  to  ekang*,  under  RwU  \%  0/ 
HUary  Term,  1853. 

I.  The  ooart  inolined  to  think  that  the  ftffid«Tit 
In  fvpport  of  nn  application  for  a  •pteial 
order  to  change  the  venuef  linee  the  new 
rule  of  Hilary  Term,  1863,  r.  18,  mnit  be 
founded  npon  an  affidaTit  difoloiing  apeeial 
eireiuutamem.    Bawuden  r,  Skijtp,  601 

S.  [Bnt  eoe  the  next  two  oaeee,  from  whieh  it 
leemi  that  the  eomiiioM  afldavit,  if  ifnan- 
iwered,  will  inffioe.]  76. 

3.  Where  a  defendant  if  vnder  termi  to  take 
ehort  notice  0/  trial,  ht  cannot  more  io  change 
the  Tenae,  npon  the  cotMNoa  ajldaoii,-  Clulee 
T.  BradUjf,  -004 

di.  Nor  npon  an  affidaTit  merelj  itating,  in 
addition  to  the  umal  allegation  that  "the 
plaiatiff'i  eaaee  of  action,  if  any,  aroio  in 
the  county  of  W.  (to  which  it  wae  longht  to 
change  the  Tcnne),  and  not  in  M.  (the 
original  county),  or  eliewhere  out  of  the 
■aid  eonnly  of  W.,"— that  both  partial,  and 
the  witaenei  on  both  lidei,  reiidt  la  the 


county  to  whieh  it  ii  eought  to  change  iha 
venae.     Clulee  r.  Bradley,  804 

5.  A  judge  at  chambera  having  made  an  order 
to  change  the  v^ne  from  Middleeez  to  Lon- 
don, upon  an  affidavit  atating  that  the  action 
waa  brought  for  alleged  breach  of  duty  on 
the  part  of  the  defendanta  aa  the  plaintiff's 
agent  in  the  aale  of  indigo,  that  the  aale  took 
place  in  London,  that  the  canae  of  action,  if 
any,  aroae  there,  and  that,  in  the  Judgment 
and  belief  of  the  deponent,  the  canae  ought 
to  be  tried  by  a  jury  of  merohaota  in  Lon- 
don,— ^tbe  court  reftued  to  diaturb  it.  Begy 
V.  Forbee,  *  014 

WASTB. 
Aefioa  upon  the  Oaee/or, 

Caae  in  the  nature  of  waate  will  lie  agaiaat  a 
leaaee  of  a  mine,  for  an  injury  to  the  rever- 
sion, by  the  removal  pt  a  barrier  or  boundary 
between  it  and  an  af^oining  mine,  although 
the  act  complained  of  might  alao  be  the  sub- 
ject of  an  action  for  a  breach  of  aa  ezpreas 
covenant    Marker  v.  Kenriek,  183 

WORKING  DRAWmaS. 
See  LuvATXo  Astlum. 

WORKMAN. 
See  XftUOX-AOT. 
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